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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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We are indeed privileged to dedicate this edition of the Koren Talmud Bavli in honor 
of the generous support of Leo and Sue Noé of London. 


The name Noé is synonymous with philanthropy. The family’s charitable endeavors 
span a vast range of educational projects, welfare institutions, and outreach 
organizations across the globe, with a particular emphasis on the “nurturing of each 
individual.” Among so many other charitable activities, the Noés have been deeply 
involved with Kisharon, which provides the British Jewish community with vital 
support for hundreds of people with learning difficulties and their families; they 
provide steadfast support of SEED, which stands at the forefront of adult Jewish 
education in the UK, and Kemach, an organization in Israel that “helps Haredi 
students sustain themselves in dignity,” providing both professional and vocational 
training for the Haredi community in Israel. 


The Noés are not simply donors to institutions. They are partners. Donors think of a 
sum. Partners think of a cause, becoming rigorously and keenly involved, and giving 
of their time and energy. We are honored that they have chosen to partner with our 
two organizations, Steinsaltz Center and Koren Publishers Jerusalem, enabling us 
to further and deepen learning among all Jews. 


Leo and Sue are the proud parents and grandparents of five children and their 
families. The next generation has been taught by example that with life’s gifts come 
the responsibilities to be active within and contribute to society — both Jewish and 
non-Jewish — as is consistent with the noblest of Jewish values. 


Rabbi Adin Even-Israel Steinsaltz 
Matthew Miller, Publisher 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The publication of tractate Bava Metzia is a significant milestone for the 
Koren Talmud Bavli project. With this, the second tractate of Seder Nezikin, 
the order of Damages, we continue our challenging but rewarding journey 
toward our goal, the completion of a new and unique translation of the 
Babylonian Talmud. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


Students of this tractate will find in it the fundamental Jewish concepts of 
responsibility for one’s commitments and respect for the property of oth- 
ers. We consider our efforts successful if the reader comes away from the 

text a better person, and not just a better informed person. Tractate Bava 

Metzia is particularly successful in supporting our contention that Talmud 

study fosters lifelong ethical development and a profound sensitivity to the 

needs and concerns of other human beings. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 
systematically preserved such responses so that we can correct them in 
future editions. Indeed, we have already begun to do so for the initial 
tractates in our series. 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 


xix 


XX 
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The most exciting result of our survey has been our discovery that “consumers” of 
Koren Talmud Bavli are a remarkably diverse group. They range from beginners 
who have never before been exposed to a blatt gemara, to accomplished scholars 
who have completed the study of the entire Talmud more than once. Beginners 
find our work not only a helpful introduction to Talmud study, but an impetus 
to the further study of rabbinic texts. Experienced scholars report that our work 
provides them with unexpected insights and fresh perspectives that enhance their 
appreciation of texts with which they have long been acquainted. 


Tractate Bava Metzia, part 11, is the twenty-sixth volume of the project. Like the 
preceding volumes, it includes the entire original text, in the traditional configu- 
ration and pagination of the famed Vilna edition of the Talmud. This enables the 
student to follow the core text with the commentaries of Rashi, Tosafot, and the 
customary marginalia. It also provides a clear English translation in contempo- 
rary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of his 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Bavli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF STEINSALTZ CENTER, was the driving force 
behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren and 
established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB WOW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Bava Metzia 


Tractate Bava Metzia was originally part of a large tractate called tractate Nezikin, 
meaning damages, which comprised what are now the first three tractates in the 
order of Nezikin. Bava Metzia was the middle section of tractate Nezikin, and from 
this placement it derived its name, which means the middle gate. The remaining part 
of this super-tractate was divided into Bava Kamma, the first gate, which precedes 
Bava Metzia, and Bava Batra, the last gate. Each of these three parts has its own 
central topic. 


Bava Metzia deals with issues relating to business, specifically those that the Torah 
mentions explicitly. The topics discussed in this tractate include the halakhot of 
lost and found items, the loading and unloading of animals, verbal mistreatment, 
exploitation, charging interest, feeding workers, depositing and borrowing items, 
withholding wages, and the prohibition against damaging collateral. 


Bava Metzia expresses one of the unique aspects of Torah law, namely, that it does 
not distinguish between civil law and ritual law. Jewish civil law is based not on a 
social contract but on requirements defined by Torah law and rabbinic law. Accord- 
ingly, interpersonal relationships and civil laws are viewed as part of the relationship 
between the Jewish people and God. Although there are certain distinctions made 
by the Torah between civil and ritual law, in general they are interwoven in the Torah 
text, as can be seen, for example, in Exodus, chapters 21-23; Leviticus, chapter 19; 
and Deuteronomy, chapters 21-25. 


A basic element in Jewish civil law is the integration of compassion with justice. To 
a large extent, the halakha goes beyond the requirements of justice. The obligation 
to relate to others with compassion and generosity is not merely a supererogatory 
addition to one’s legal obligations; it is normative halakha that is derived from the 
conception of the Jewish people as one family. This is the reason for the distinction 
that one finds between general halakhot that structure economic life, which apply to 
all, and specific halakhot that apply only to interactions with fellow Jews. The general 
halakhot are as much a part of the Noahide mitzva to construct a fair legal system, 
which is incumbent upon all humanity, as they are aspects of Jewish law. By contrast, 
halakhot addressing interpersonal relationships, such as the obligation to return lost 
property and the prohibition against charging or paying interest, are not features of 
a legal system whose only purpose is justice. Rather, they reflect the requirement to 
have compassion on and care for one’s fellow Jew. 


The halakhot discussed in tractate Bava Metzia can be divided into four categories. 
The first category involves halakhot relating to transactions that are an essential part 
of any legal system. The second category includes halakhot that apply only to trans- 
actions between Jews, the rationale for which has been explained above. The third 
category describes acts that are not punishable by the courts but are discouraged by 
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the Sages. An example of the court’s response to one such act would be the curse 
administered by the court to one who does not keep his word. Finally, the fourth cate- 
gory states halakhot of ethical behavior. These behaviors were practiced by people 
of high integrity, and they are based on the verse: “That you may walk in the way of 
good men, and keep the paths of the righteous” (Proverbs 2:20). 


There is one concept that is common to all of these areas of halakha and is found 
throughout Bava Metzia, and that is the concept of ownership. Although an item is 
usually owned by the person in whose possession it is held, sometimes that is not the 
case, e.g., when an item is loaned or rented to another, or when it is deposited with 
another for safekeeping or as collateral for a loan. At other times, the item is not in 
the possession of its owner because it has been stolen or lost. In each of these cases, 
the tractate discusses who has halakhic ownership of the item, and who is responsible 
for safeguarding it and liable for damage caused to the item or by the item. 


Ownership of movable property is transferred through specific modes of transaction, 
whose details are discussed mostly in this tractate. Even in cases where it is clear 
that someone performed a valid act of acquisition, it is necessary to determine the 
exact point in time when the ownership was transferred in order to resolve issues of 
multiple claims of ownership of the item. It is also necessary to determine the point 
after which neither party can withdraw from a transaction. 


The tractate contains ten chapters, the last six of which are included in the present 
volume: 


Chapter Five contains the halakhot of interest. 
Chapter Six addresses hiring craftsmen and their liability for damage. 


Chapter Seven describes the halakhot of hiring workers and whether they may eat 
from the crops they are harvesting. 


Chapter Eight contains the halakhot of bailees in general, including the responsi- 
bilities of a borrower, as well as the halakhot of renting houses. 


Chapter Nine addresses the halakhot of sharecroppers and contractors working a 
field, as well as the prohibition against withholding wages and destroying an item 
given as collateral. 


Chapter Ten discusses the halakhot relevant to shared ownership of a building or land. 
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Ifyou lend money to any of My people, even to the poor 
with you, you shall not be to him as a creditor; nor shall 
you place interest upon him. 

(Exodus 22:24) 


And if you brother waxes poor, and his means fail with 
you, then you shall uphold him; as a stranger and a 
settler shall he live with you. Do not take from him 
interest or increase, but fear your God, in order that 
your brother may live with you. You shall not give him 
your money with interest, nor give him your food for 
increase. I am the Lord your God, who brought you 
forth out of the land of Egypt, to give you the land of 
Canaan, to be your God. 

(Leviticus 25:35-38) 


You shalt not lend with interest to your brother, whether 
interest of money, interest of food, interest of any matter 
that is lent with interest. Unto a foreigner you may lend 
with interest, but unto your brother you shall not lend 
with interest, in order that the Lord your God may bless 
you in all that you put your hand on, in the land into 
which you are going, to possess it. 


(Deuteronomy 23:20-21) 


By Torah law, the fundamental prohibition of interest applies to cases of fixed inter- 
est, where the borrower agrees to pay the lender an additional predetermined sum 
or percentage of the loan in addition to the principal he borrowed. As in the case of 
many other prohibitions, the Sages added additional prohibitions to safeguard the 
law and rendered prohibited other types of loans that, although they do not contain 
explicit provisions for interest payments, nevertheless are likely to bring about the 
payment of interest, including those brought about by changes in the market value 
of merchandise. 


Although the Torah prohibition against fixed interest is clear, in the real world of 
commerce there are many situations where it is not clear whether a particular pay- 
ment constitutes forbidden interest or whether it is actually a completely permitted 
payment of a different type. 


One fundamental problem is determining the distinction between a loan with inter- 
est and an investment in a business venture. A common form of business venture is 
one in which one party invests money and the other party manages the venture. The 
questions in such cases are: Under what conditions can the investor’s profit be viewed 
as his legitimate share in the profits of the joint venture? Under what conditions is 
the entire investment viewed as a loan, and the profit is viewed as forbidden interest? 


Another fundamental question concerns discounts. In many instances a seller will 
want to offer a discount, either in the form of a lower payment for the merchandise 
or in the form of improved terms of sale, in consideration of receiving the payment 
before providing the merchandise or of receiving the entire payment in a single 
sum when the merchandise is delivered. Here as well, the question is when should 
this be considered a legitimate business practice and when should it be considered 
forbidden interest. 


Another question concerns uncertain interest. Often, a situation arises where a lender 
is repaid in such a way that he receives additional profit at the borrower’s expense 
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but in a manner that was not a necessary outcome of the transaction, as there was 
a possibility that the outcome would not involve any interest payment at all. The 
question, therefore, is whether this uncertain interest is included in the prohibition. 


Additionally, it must be clarified whether the prohibition of interest is limited to 
payments of money, goods, and services with monetary value, or whether it includes 
any possible sort of benefit. 


All of these issues, and the various dilemmas raised by them, are the subject of this 
chapter. 
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MI S HN A The Torah states the prohibition against tak- 


ing interest: “And if your brother becomes 
impoverished, and his hand falters with you, then you shall support 
him; whether a stranger or a native, he shall live with you. You shall 
not take from him interest [neshekh] or increase [tarbit]; you shall 
fear your God and your brother shall live with you. You shall not give 
him your money with neshekh and with marbit you shall not give him 
your food” (Leviticus 25:35-37). The mishna asks: Which is neshekh, 
and which is tarbit?® 


Which is the case in which there is neshekh? With regard to one who 
lends another a sela, worth four dinars, for five dinars to be paid 
later, or one who lends another two se‘a® of wheat" for three sea to 
be returned later, this is prohibited, as it is taking interest [ noshekh]. 


And which is the case in which there is tarbit?" It is the case of one 
who enters into a transaction that yields an increase in the produce 
beyond his investment. How so? For example, one acquired wheat 
from another at the price of one kor® of wheat for one gold dinar, 
worth twenty-five silver dinars, with the wheat to be supplied at a 
later date, and such was the market price of wheat at the time he 
acquired it. The price of one kor of wheat then increased and stood 
at thirty dinars. 


At that point, the buyer said to the seller: Give me all of my wheat 
now, as I wish to sell it and purchase wine with it. The seller said 
to him: Since it is ultimately wine that you want, not wheat, each kor 
of your wheat is considered by me to be worth thirty dinars, and 
you have the right to collect its value in wine from me. And in this 
case, the seller did not have wine in his possession. If wine then 
appreciates in value, the result will be an interest-bearing transaction, 
as the buyer collects from the seller wine worth more than the wheat 
for which he paid. 


GEMARA™ Gemara asks: From the fact that in 


explaining the term tarbit, the tanna sets 
aside the topic of interest by Torah law, which is interest decided 
upon at the time of a loan, and instead explicates a case of lending 
with interest that is prohibited by rabbinic law, one can conclude by 
inference that by Torah law, neshekh and tarbit are one matter, and 
there is no halakhic distinction between them. The Gemara asks: But 
aren't the verses written using the term neshekh for interest that is 
on a loan of money and tarbit or marbit, which are cognates of the 
term ribit, for interest that is on a loan of food? This is as the verse 
states: “You shall not give him your money with neshekh and with 
marbit you shall not give him your food” (Leviticus 25:37). 


The Gemara asks: And can you understand that there is neshekh 
without tarbit, and tarbit without neshekh? The term neshekh, from 
a root meaning bite, connotes loss to the borrower, while the term 
tarbit, literally increase, connotes profit for the lender. The Gemara 
asks: What are the circumstances where there could be neshekh 
without tarbit? 


If it is in a case where one lends to another one hundred perutot 
with the agreement to be repaid one hundred and twenty, and 
initially one hundred copper perutot are worth one-sixth 
[bedanka]' of a dinar," and ultimately, when he pays, one hundred 
and twenty perutot are worth one-sixth of a dinar, this is not an 
example of one without the other. Although one might say that there 
is neshekh, as the lender reduces the borrower’s assets since the 
lender takes in payment from the borrower coins that he did not 
give him in the loan, and there is no tarbit, as there is no profit for 
the lender in this transaction, since he lent him one-sixth of a dinar 
and he received from him one-sixth of a dinar, that is not correct. 


BACKGROUND 


Neshekh and tarbit — ma% JW: While the Torah encour- 
ages lending money to the needy, it prohibits the lender 
from collecting interest for such a favor. Interest is defined 
as any addition to the principal made when returning a 
loan to compensate the lender for the time that the money 
was in the borrower's possession (see Exodus 22:24, Leviti- 
cus 25:36-37, and Deuteronomy 23:20). The prohibition 
of interest applies not only to the lender but also to the 
borrower, as well as any scribe, witness, or guarantor who 
takes part in the transfer of funds. It is prohibited to lend 
not only money but also items with interest, so that it is 
prohibited to return an equal quantity of items as was 
borrowed if the value of the items has increased. A loan of 
money or items, where the loan will be repaid with money 
or goods of equal value, is called a halva‘a in Hebrew. A 
loan of an item, where the very item borrowed is to be 
returned, is called a hashala, and it is not subject to the 
same halakhot of interest. 


Se'a — TXB: A sea is a measure of dry volume first men- 
tioned in Genesis (18:6). It is used by the Sages as a point 
of reference for all measures. Every se‘a contains six kav, or 
twenty-four /og. Estimates of the modern equivalent of a 
sea range from 7.2 to 14.4 2. 


Kor - 713: The kor is the largest measurement of volume 
mentioned in the Talmud. A kor contains thirty sea, and in 
modern measurements is 240-480 £. That significant varia- 
tion is due to a fundamental dispute concerning halakhic 
measurements. 


— NOTES ——————_. 
One who lends a sela...two se’a of wheat — WD mban 
wyn own: The tanna cites these examples from the 
many varieties of interest because the Torah speaks of 
neshekh involving money and tarbit involving food (Torat 
Hayyim). 


And which is tarbit — maya sx: The mishna here is not 
attempting to explain the meaning of the terms neshekh 
and tarbit as used in the Torah. Rather, it is using the term 
neshekh to describe cases where the prohibition is by Torah 
law, and the term tarbit to describe cases where the prohi- 
bition is by rabbinic law. 


One hundred perutot are worth one-sixth [danka] of a 
dinar — X27 ma: Rashi explains: One hundred perutot 
could be exchanged for one-sixth of a dinar, i.e., a ma'a. 
Other early commentaries, Tosafot among them, are puz- 
zled by this statement, as the value of a ma'a is roughly 
thirty-two perutot. Admittedly, as noted by the Ramban, 
the Gemara here is not very concerned with stating a pre- 
cise example, but it is unlikely that it would describe a case 
so far removed from reality. One suggestion is that this is 
referring to a danka, i.e., one-sixth, not of a dinar but of a 
sela, which is four dinars. The calculation is therefore closer 
to being accurate (Ramban; Rashba). 


LANGUAGE 
Danka — pat: Danka is a Persian monetary unit that 
appears in Middle Persian sources as dang. Like the Ara- 
maic maaa, it constituted one-sixth of a dinar. In talmudic 
Aramaic, its meaning was expanded to include one-sixth 
of anything (see Josafot). 
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NOTES 


If you go according to the ultimate value - 1na x 
nbix qip: The Gemara leaves undecided whether the 
prohibition of interest is determined according to the 
initial value, when the loan is granted, or the ultimate 
value, when the loan is repaid. Most authorities rule that 
it follows the initial value. Haggahot Asheri writes that 
in a case where at the time of the loan one hundred 
perutot equaled one-sixth of a dinar, and at the time of 
repayment one hundred and twenty perutot equaled 
one-sixth of a dinar, it is uncertain whether repaying 
one hundred and twenty perutot would be prohibited 
as interest, and since once must be stringent in cases of 
uncertainty concerning prohibitions by Torah law, the 
borrower may repay only one hundred perutot. 


Neshekh without tarbit - man xa JWI: As opposed 
to the statement of Rava, who concludes that there is 
never neshekh without tarbit or vice versa, the com- 
mentaries suggest cases where there is one without the 
other. A case of neshekh without tarbit could happen 
when a lender has an alternative place of residence but 
resides on the borrower's rental property in exchange 
for lending him money. The lender does not accrue a 
monetary benefit, as he had a place to live in any event, 
while the borrower experiences a loss in that he can- 
not rent out his property to another (Lehem Mishne; 
Maharam Schiff). Some explain that the use of land is 
not considered to be interest by Torah law and therefore 
such cases are not relevant (see Tosefot Yom Tov and 
Shita Mekubbetzet). 


Violating two prohibitions — psd nwa voy nav: 
Tosafot ask: If the repetition in the verse serves only to 
establish that there are two prohibitions, why does the 
verse switch its terminology from neshekh to marbit? 
Why not state the same term twice? They explain that it 
is common for the verse to vary its wording for stylistic 
reasons. 
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The Gemara explains: Ultimately, if you go according to the 
initial value, when the loan was granted, there is neshekh and 
there is tarbit, as the borrower agreed to pay more than he 
received. If you go according to the ultimate value, when the 
loan was repaid, there is neither neshekh nor is there tarbit, as 
he repaid only the value he received. 


Additionally, what are the circumstances in which there could 
be tarbit without neshekh? If it is in a case where one lends to 
another one hundred perutot with the agreement to be repaid 
one hundred, and initially one hundred copper perutot are 
worth one-sixth of a dinar, and ultimately, when he is repaid, 
one hundred perutot are worth one-fifth ofa dinar, this is not an 
example of one without the other. 


The Gemara explains: If you go according to the initial value, 
when the loan was granted, there is neither neshekh noris there 
tarbit, as he is repaid only the value that he lent. If you go accord- 
ing to the ultimate value," when the loan was repaid, there is 
neshekh and there is tarbit, as the value of one hundred perutot 
has increased. 


Rather, Rava said: You do not find neshekh without tarbit" nor 
tarbit without neshekh, and the verse distinguished between 
them only so that lending with interest always involves violating 
two prohibitions." 


The Sages taught in a baraita: The verse states: “You shall not 

give him your money with neshekh and with marbit you shall 

not give him your food” (Leviticus 25:37). I have derived only 

that there is a prohibition of neshekh for a loan of money and a 

prohibition of ribit for a loan of food. From where is it derived 

that there is neshekh with regard to a loan of food as well? The 

baraita answers: A different verse states: “You shall not lend with 

interest [tashikh] to your brother: Neshekh of money, neshekh of 
food, neshekh of anything that is lent with interest [asher yishakh]” 
(Deuteronomy 23:20). The baraita continues: From where is it 
derived that there is ribit with regard to a loan of money? The 

verse states: “Neshekh of money.” 


HALAKHA 


Violating two prohibitions — pind wa voy qia): One who 
lends money with interest violates not only the two prohibitions 
mentioned here but as many as six other prohibitions, includ- 


the blind, as he causes the borrower to violate the prohibition 
against paying interest (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 4:1-2). 


ing the prohibition against placing a stumbling block before 


ea way py mna pi pon xh” 


yan Mes Mpa woe 99 ps 


If the verse is not referring to the matter of neshekh with money, 
as it is already stated in that same verse: “You shall not lend 
with interest [tashikh] to your brother,” indicating that taking 
money as interest is prohibited, apply the expression “neshekh of 
money” to the matter of ribit, i.e., tarbit with money. 


The baraita continues: I have derived a source for this prohibition 
only with regard to a borrower, for whom it is prohibited to pay 
interest on a loan. From where is it derived that there is also a 
prohibition stated with regard to a lender? 
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The baraita answers: Neshekh is stated with regard to a borrower, 
and neshekh is stated with regard to a lender. Just as concerning 
neshekh that is stated with regard to a borrower, you did not 
distinguish with regard to it between a loan of money and a loan 
of food, or between whether the interest is forbidden as neshekh 
or as ribit, so too, concerning neshekh stated with regard to 
a lender, do not distinguish with regard to it between a loan 
of money and a loan of food, or between whether the interest 
is forbidden as neshekh or as ribit. The baraita concludes: From 
where is it derived to include in the prohibition interest of 
any sort?" The verse states: “Neshekh of anything that is lent 
with interest.” 


Ravina said: An explicit verse is not required, neither to derive 
neshekh of food nor to derive ribit of money. As, if it were written: 
You shall not give him your money with neshekh and your food 
with marbit, juxtaposing neshekh with money alone and marbit 
with food alone, it would be as you say, that there is a need for the 
derivation of the baraita. But now thatit is written: “You shall not 
give him your money with neshekh and with marbit you shall not 
give him your food,’ interposing both neshekh and marbit between 
money and food, read into the verse this interpretation:’ Your 
money you shall not give him for neshekh and for marbit; and for 
neshekh and for marbit you shall not give your food. 


The Gemara asks: But isn’t the tanna of the baraita saying that 
neshekh of food and tarbit of money are derived by means of a verbal 
analogy: Neshekh is stated with regard to a borrower, and neshekh 
is also stated with regard to a lender? How can Ravina, an amora, 
state that the verbal analogy is not needed? 


The Gemara answers: This is what Ravina is saying: Had the verse 
not stated the terms neshekh and tarbit interposed between money 
and food, I would have said that the halakha that both terms 
apply to both money and food would be derived by means of a 
verbal analogy. Now, as the verse is stated in that manner, a verbal 
analogy is not necessary. The Gemara asks: Rather, why do I 
need this verbal analogy? The Gemara explains: I need the verbal 


analogy to teach that “neshekh of anything that is lent for interest” 


(Deuteronomy 23:20), which is written with regard to a borrower 
but not written with regard to a lender, applies to a lender as well." 


§ Rava said: Why do I need it to be that the Merciful One writes 
a prohibition with regard to interest, a prohibition with regard 
to robbery (see Leviticus 19:13), and a prohibition with regard 
to exploitation (see Leviticus 25:14), a transaction where one of 
the parties overcharged or underpaid? There appears to be one 
principle underlying all three prohibitions: One must not take 
possession of another’s money in illegitimate ways. 


The Gemara explains: They are necessary. As, had the Merciful 
One written the prohibition only with regard to interest, one 
could not have derived the other prohibitions from it because it is 
a prohibition with a novel element’ that does not appear in other 
halakhot. This novel element is that the Merciful One prohibited 
a loan with interest even for the borrower.’ With regard to the two 
other prohibitions, there is a prohibition against taking another's 
money, but there is no prohibition for the victim, who has his 
money taken. 


BACKGROUND 


Exploitation — 7%: In civil law, the prohibition of exploitation 
refers to deceiving or taking unfair advantage of another person 


the item's market value (see 49a). If the exploitation is greater 
than one-sixth of the item's market value, the sale is nullified. 


in a business transaction (see Leviticus 25:14). If either the buyer 


or the seller takes unfair advantage of the other, the wronged 
party has the right to be reimbursed according to the market 
value of the item. By rabbinic law this right may be exercised 
if either party has overcharged or underpaid up to one-sixth of 


Novel element - wan: Any halakha in which there is an ele- 
ment that is anomalous relative to all other halakhot is consid- 
ered a novelty. A halakha of this kind cannot serve as the basis 
for deriving the scope of other halakhot. 


rom the publisher 


NOTES =———————_ 
To include interest of any sort — 134 bs may: Tosafot 
ask: Given that the verse ultimately includes “neshekh of 
anything that is lent with interest,’ what is the purpose 
of the verse listing the details of money and food? They 
explain that this results in the verse being structured 
as a generalization, followed by details, followed by a 
generalization, which results in the application of the 
hermeneutical principle that the generalizations include 
only entities that are similar to the details. Accordingly, 
money worth less than one peruta and land are excluded 
from the prohibition of interest, as they are not similar to 
the details. The scope of this exclusion and whether the 
halakha is ruled in accordance with the opinion of Tosafot 
is discussed in the commentaries. 


Read into the verse this interpretation, etc. — 2174) 
3): The Sages interpreted verses in this manner on several 
occasions. It appears that the guiding principle is that if 
several cases are included in a single prohibition, that is, if 
the verse states: Do not, only once, it is read as though all 
the cases in the verse are included in the prohibition. They 
are considered separate categories only when separated 
by the conjunction: Or (Rosh; see also Tosafot). 


That the Merciful One prohibited a loan with interest 

even for the borrower — KIAM MPN mba DNT: In 

light of this statement, the commentaries disagree with 

regard to the waiving of interest, i.e., whether a borrower 
can waive the return of interest he paid to the lender. The 

geonim maintain that since the prohibition against taking 

or paying interest is initially transgressed with the bor- 
rower's consent, his waiving of the return of the interest is 

invalid, and the lender must return it. The Ra’avad concurs. 
The Rambam and other authorities contend that just as is 

the case with regard to other monetary matters, here too 

he can waive the return of the interest. 


HALAKHA 
The prohibitions with regard to the borrower and the 
lender of interest - maya mbam mihn nog: Both the 
lender and the borrower transgress multiple prohibitions 
when they conduct a transaction for a loan with interest 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 4:1). 
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NOTES 

That he does not know and therefore cannot waive — 
Yng yp bT: In other words, the buyer does not always 
discover the exploitation. In many cases he never finds out 
that he has been the victim of exploitation. Consequently, 
there is no certainty that he will have the opportunity to 
waive the return of the additional money he paid, even if 
he wanted to (Ra'avad). 


Why do I need the prohibition with regard to robbery — 
b mg bya: Mishne LaMelekh asks: But isn’t the prohibition 
against robbery necessary for robbing the Temple treasury 
of consecrated property, since interest and exploitation do 
not apply to consecrated items? An answer is given in the 
Mitzpe Eitan: Since it is prohibited to derive any benefit 
from consecrated items due to the prohibition of misuse 
of consecrated property, there is no need for a special 
prohibition with regard to robbery. 


BACKGROUND 


The aspect of this case is not like the aspect of that case - 
TORD TOT xb: This expression is used in halakhic mid- 
rash in formulating an analogy where a principle is derived 

from two halakhot mentioned in two different verses. First, 
the midrash articulates the difference between the two 

halakhot. Then it mentions the characteristic common to 

both. Any other case with that common denominator will 

then be subject to the same ruling. 


HALAKHA 


One who withholds the wages of a hired laborer - wai 
paw 33: One who refrains from paying his hired laborer 
transgresses five prohibitions and a positive mitzva. These 
include “you shall not oppress a hired worker” and “you 
shall not steal” (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
11:2; Shulhan Arukh, Hoshen Mishpat 339:2). 
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And had the Merciful One written the prohibition only with regard 

to robbery, one could not have derived the other prohibitions from 

it, as perhaps robbery is prohibited only due to the fact that it is an 

action taken against the will of the victim. But in the cases of exploi- 
tation and interest, where there is an element of consent, one would 

say they are not prohibited. 


And had the Merciful One written the prohibition only with regard 
to exploitation, one could not have derived the other prohibitions 
from it, as perhaps exploitation is prohibited only due to the fact that 
the victim does not know that he was the victim of exploitation and 
therefore cannot waive" repayment. In the cases of interest and rob- 
bery, the borrower and the victim, respectively, are aware that their 
money was taken and waiving repayment is possible, so perhaps 
those actions are is not prohibited. 


The Gemara suggests: Although no one of these prohibitions can be 
derived from one of the other prohibitions, perhaps one of them 
can be derived from the other two. The Gemara clarifies: Which 
prohibition will you derive from the other two? Let the Merciful 
One not write the prohibition with regard to interest, and instead 
derive that prohibition from these two, robbery and exploitation. 
The Gemara rejects that suggestion: What is notable about these 
prohibitions? They are notable in that they are transgressed without 
the consent of the victim. Will you say the same with regard to 
interest, which the borrower gives with his consent, as he agrees to 
accept the loan under those conditions? 


The Gemara suggests: Let the Merciful One not write the prohibi- 
tion with regard to exploitation, and instead derive that prohibition 
from these two, robbery and interest. The Gemara rejects that sug- 
gestion: What is notable about these prohibitions? They are notable 
in that they are not transgressed in the typical manner of buying 
and selling. Will you say the same with regard to exploitation, which 
is transgressed in the context of typical buying and selling? 


Rather, let the Merciful One not write the prohibition with regard 
to robbery, and instead derive that prohibition from these two, 
interest and exploitation. As what refutation will you offer? If you 
say: What is notable about interest? It is notable in that the prohibi- 
tion of interest contains a novel element; the case of exploitation 
will prove that a novel element is not a factor, as the prohibition 
against exploitation contains no novel element. 


If you say, what is notable about exploitation? It is notable in that 
in this case, the victim does not know that he was the victim of 
exploitation and therefore he cannot waive repayment; the case of 
interest will prove that the inability to waive repayment is not a 
factor, as the borrower is aware of the interest and able to waive 
repayment. 


The Gemara comments: And the inference has reverted to its start- 
ing point. The aspect of this case, interest, is not like the aspect of 
that case,® exploitation, and the aspect of that case, exploitation, 
is not like the aspect of this case, interest. Their common denomi- 
nator is that one robs another of money, i.e., takes money from 
another that is not due to him. I will also bring the prohibition 
against robbery, which shares that common denominator, and derive 
it from the other two prohibitions. 


The Sages said: Indeed, the prohibition against robbery is super- 
fluous. But if the prohibition against robbery can be derived from 
the prohibitions against interest and exploitation, why do I need 
the prohibition written in the Torah with regard to robbery?" The 
Gemara answers: That verse is not written to prohibit a standard case 
of robbery; rather, it serves to prohibit the action of one who with- 
holds the wages ofa hired laborer." In that case, unlike robbery, the 
employer does not take money from the laborer; he merely fails to 
pay him his wages. 
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The Gemara challenges: With regard to one who withholds the 
wages of a hired laborer, it is explicitly written: “You shall not 
oppress a hired laborer who is poor and destitute” (Deuteronomy 
24:14). There is no need to derive this prohibition from the verse 
concerning robbery. The Gemara answers: It is written so that with- 
holding the wages of a hired laborer always involves violating two 
prohibitions. 


The Gemara asks: But let us interpret the verse concerning robbery 

as prohibiting interest or exploitation, and say that it is written so 
that these prohibitions always involve violating two prohibitions. 
The Gemara answers: The prohibition against robbery is applied to 
the case of withholding the wages of a hired laborer because it is a 
matter derived from its context, 


and this prohibition is written in the context of the matter of a 
hired laborer: “You shall not oppress your neighbor, nor rob him, 
and the wages of a hired servant shall not abide with you all night 
until the morning” (Leviticus 19:13). 


The Gemara asks: Why do I need the prohibition: “You shall not 
steal” (Leviticus 19:11)," that the Merciful One wrote? This is yet 
another prohibition against taking money by illegitimate means, 
and it could be derived from the other prohibitions mentioned 
previously. The Gemara answers that it is necessary for the Merciful 
One to write that prohibition for that which is taught in a baraita: 

“You shall not steal” applies in all circumstances, even if you do so 
only in order to aggravate" the victim; “you shall not steal” applies 
in all circumstances, even if you do so in order to pay the double 
payment as a gift to the person from whom you stole. 


Rav Yeimar said to Rav Ashi: Why do I need the prohibition that 
the Merciful One wrote with regard to weights: “You shall do no 


unrighteousness in judgment, in measure, in weight, or in volume” 


(Leviticus 19:35)? It is merely another form of robbery. Rav Ashi 
said to him: Itis referring to a seller who buries his weights" in salt, 
in order to lighten them. Rav Yeimar said: That is the same as full- 
fledged robbery; therefore, it should not require a separate deriva- 
tion. Rav Ashi answered: It is written to establish that he violates 
the prohibition from the moment of the act of burying them. He 
violates the prohibition even before he actually deceives a buyer 
with the buried weights. 


HALAKHA 


The prohibition against stealing - 12°23 VD: It is prohibited 
to steal anything, even as a joke or even if one has the intention 
of giving it back. It is also prohibited to steal in order to render 


In order to aggravate - vpo nia by: According to the Shita 
Mekubbetzet, this is referring to one who steals in order to cause 
a loss to the victim, while the thief himself derives no benefit 
from the stolen item. The Rambam indicates that this is referring 
to one who steals with the intent to temporarily aggravate the 
victim while planning to soon return the stolen item. 


To one who buries his weights — ymbpwn mioh: Most 
commentaries explain, citing the Tosefta and other sources, 


NOTES 


oneself liable to pay the double payment or in order to cause 
the victim temporary distress (Rambam Sefer Nezikin, Hilkhot 
Geneiva 1:2; Shulhan Arukh, Hoshen Mishpat 348:1). 


that this is referring to a fraudulent practice employed by a 
seller, designed to make the weights lighter (Rabbeinu Tam; 
Rashba; Rosh). Rashi maintains that burying the weights in 
salt makes them heavier, and the Gemara is referring to a fraudu- 
lent practice employed by a buyer. In any case, it is clear that 
this makes no difference with regard to the prohibition itself, 
as anyone who exploits another by tampering with the 
weights has violated the prohibition, whether he is the seller 
or the buyer. 
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NOTES 

The measurement of land — ypyp mPa: Rashi explains 
that the length of the rope used to measure land changes 
based on atmospheric conditions. Rabbeinu Hananel offers 
an alternative explanation: In the summer, the land breaks 
apart and widens slightly, producing cracks that close in the 
winter. There is therefore a difference between measure- 
ments performed in the summer and winter. 


That one may not froth the liquid - may Kow: Rabbeinu 
Hananel, the Arukh, and several other commentaries explain 
this to mean that he may not warm the liquid, as hot liquid 
occupies a larger volume than cold. 
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The Sages taught: The verse states: “You shall do no unrigh- 
teousness in judgment, in measure, in weight, or in volume 
[uvamesura]” (Leviticus 19:35). “In measure”; this is referring 
to the measurement of land," e.g., this means that in a case 
where two people are dividing their jointly owned field, one 
may not measure the land to be given to one during the summer 
and measure the land to be given to the other during the rainy 
season, because the length of the measuring cord is affected by 
the weather conditions." “In weight”; this is referring to the 
fact that he may not bury his measuring weights in salt." And 
“in volume”; this teaches that one may not froth the liquid™ one 
is selling, creating the impression that there is more liquid in the 
vessel than there actually is. 


The Gemara adds: And are the following matters not inferred 
a fortiori: And if with regard to the mesura volume, which equals 
one thirty-third of a log,’ the Torah was fastidious concerning 
it that one may not deceive another, it can be inferred a fortiori 
that with regard to a hin,® which equals twelve log, and a half-hin, 
and a third-hin, and a quarter-hin, and a log, and a half-log, and 
a quarter-log, which are all much larger volumes, that one may 
not deceive another. 


§ Rava says: Why do I need the mention of the exodus from 
Egypt that the Merciful One wrote in the context of the halakhot 
of the prohibition against interest (see Leviticus 25:37-38), and 
the mention of the exodus from Egypt with regard to the mitzva 
to wear ritual fringes (see Numbers 15:39-41), and the mention 
of the exodus from Egypt in the context of the prohibition 
concerning weights (see Leviticus 19:35-36)? 


HALAKHA 
weights to lose mass, which is to the buyer's detriment (Ram- 


The measurement of land in various seasons — ypyp NPT 
Nisiw niaya: In the case of one who measures land that is to 
be divided between two partners, he may not measure it for 
one person in the summer and for the other in the winter, as 
the length of the measuring rope changes with the seasons. 
Consequently, if he used a rod or a chain whose length does 
not vary, he has done nothing wrong (Rambam Sefer Nezikin, 
Hilkhot Geneiva 8:2; Shulhan Arukh, Hoshen Mishpat 231:18). 


Bury his measuring weights in salt — nbna vpibpwn paw: 
It is prohibited to bury one’s weights in salt, as it causes the 


An a fortiori inference - sim bp: One of the fundamental 
principles of rabbinic exegesis, the a fortiori inference appears 
in all of the standard lists of exegetical principles. In essence, 
it is a principle of logical argumentation where a compari- 
son is drawn between two cases, one more lenient and the 
other more stringent. The a fortiori inference asserts that if 
the halakha is stringent in a case where the ruling is usually 
lenient, then all the more so will it be stringent in a more seri- 
ous case; likewise, if the halakha is lenient in a case where the 
ruling is not usually lenient, then it will certainly be lenient in 
a less stringent case. A fortiori argumentation appears in the 


BACKGROUND 


bam Sefer Nezikin, Hilkhot Geneiva 8:7; Shulhan Arukh, Hoshen 
Mishpat 231:11). 


That one may not froth the liquid - mny Kow: One should 
measure liquids by pouring slowly, to prevent the development 
of foam that would cause the measuring container to appear 
full. This applies despite the fact that the foam will then settle 
and it will be possible to accurately measure the liquid (Ram- 
bam Sefer Nezikin, Hilkhot Geneiva 8:7; Shulhan Arukh, Hoshen 
Mishpat 231:6). 


Bible, and the Sages compiled lists of verses in which a fortiori 
inferences appear. For example: “If you have run with the foot 
soldiers, and they have wearied you, how can you contend with 
horses?” (Jeremiah 12:5). 


Log- ath: This is the basic liquid measure used by the Sages. It is 
equivalent to the volume of six eggs, one-fourth of a kav, or one 
wenty-fourth of a sea. A range of modern opinions estimate 
his volume at 300-600 ml. 


Hin — pm: A hin is a measure of volume equal to half a se‘, or 
welve log. 
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Rava explains: The Holy One, Blessed be He, said: I am He Who 
distinguished in Egypt between the drop of seed that became a 
firstborn and the drop of seed that did not become a firstborn, 
and I killed only the firstborn. I am also He Who is destined to 
exact punishment from one who attributes ownership of his 
money to a gentile and thereby lends it to a Jew with interest. 
Even ifhe is successful in deceiving the court, God knows the truth. 
And I am also He Who is destined to exact punishment from one 
who buries his weights in salt, as this changes their weight in a 
manner not visible to the eye. And I am also He Who is destined 
to exact punishment from one who hangs ritual fringes dyed 
with indigo [kala ilan]® dye’ on his garment and says it is 
dyed with the sky-blue dye required in ritual fringes. The allusion 
to God’s ability to distinguish between two apparently like entities 
is why the exodus is mentioned in all of these contexts. 


The Gemara relates: Ravina” happened to come to Sura on the 
Euphrates. Rav Hanina of Sura on the Euphrates said to Ravina: 
Why do I need the mention of the exodus from Egypt that the 
Merciful One wrote in the context of creeping animals: “Do not 
make yourselves detestable with all the creeping animals that 
swarm...for I am the Lord Who brings you up from the land of 
Egypt” (Leviticus 11:43-45)? Ravina said to him: The Holy One, 
Blessed be He, said: I am He Who distinguished in Egypt 
between the drop of seed that became a firstborn and the drop 
of seed that did not become a firstborn, and I killed only the 
firstborn. I am also He Who is destined to exact punishment 
from one who intermingles the innards of non-kosher fish with 
the innards of kosher fish’ and sells them to a Jew, who is unable 
to distinguish between them. 


Rav Hanina said to him: I was not asking about the very mention 
of the exodus. Rather, I was asking about the term “Who brings 
you up” mentioned in that verse; that is what is difficult for me. 
What is different here, that the Merciful One wrote: “Who 
brings you up from the land of Egypt,” as opposed to the other 
three instances cited by Rava where the exodus is mentioned in 
the context of mitzvot and prohibitions, where it is written: “Who 
brought you out”? 


Ravina said to him: It is to teach as it was taught in the school 
of Rabbi Yishmael. As it was taught in the school of Rabbi 
Yishmael: The Holy One, Blessed be He, said: Had I brought 
the Jewish people up from Egypt only for this matter, so that 
they would not become impure by consuming creeping animals, 
it would be sufficient for Me, as observance of this mitzva elevates 
their spiritual stature. 


Rav Hanina said to him: And is the reward for abstaining from 
consuming creeping animals greater than the reward for observ- 
ing the halakhot with regard to interest and ritual fringes and 
weights? Let the Merciful One write: Who brings you up, in the 
context of those mitzvot as well. Ravina said to him: Even though 
their reward is not greater, it is more repulsive for Jews to eat 
creeping animals. Avoiding those animals brings them up, in the 
sense that it is praiseworthy and enhances the transcendent nature 
of the Jews. 


PERSONALITIES 


Ravina — 237; The Gemara is referring to Ravina |, who 
belonged to the sixth generation of the amora’im of Baby- 
lon. He studied in Sura as a pupil and as a colleague of Rav 
Ashi, with whom he coedited what became the basis of the 
Babylonian Talmud. The amora of the same name, Ravina II, a 
nephew of Ravina ı, belonged to the eighth and final genera- 
tion of amora’im. 

In the first decades of the fifth century, Rav Ashi (d. 427) 


and Ravina | (d. 421) led a group of amora’im in the significant 
endeavor of compiling the Babylonian Talmud, i.e., collecting 
and editing the discussions, debates, and rulings of hundreds 
of scholars and Sages that had taken place over more than two 
hundred years since the compilation of the Mishna by Rabbi 
Yehuda HaNasi. The last of these editors and compilers was 
Ravina Il, after whose time the Talmud became the basis for all 
further discussion and development of Jewish law (see 86a). 


BACKGROUND 

Indigo - ons xbp: True indigo, Indigofera tinctoria L., is a 
plant from the Fabaceae family. Its flowers can be red, pink, 
or white, and the blue indigo dye is produced from its leaves. 
This plant, once the most important source of the color blue 
or weavers, was grown principally in India, but also in other 
ands, including the Middle East. It is only in the past few 
generations that use of the plant has decreased, due to the 
substitution of synthetic indigo. According to the Gemara, 
he plant-based indigo dye looks similar to sky-blue dye, 
but is substantially cheaper. It can be extremely difficult to 
detect a forgery. 

Interestingly, blue dye derived from the Murex trunculus, 
he snail that has been identified by a number of contem- 
porary researchers as the talmudic hilazon from which the 
sky-blue dye was made, has been revealed to be chemically 
identical to indigo derived from this plant. This would explain 
he difficulty described in the Gemara of distinguishing the 
Wo. 


True indigo 


Indigo dye pressed into cakes 


Innards of. ..fish — 0937 ‘3p: This expression refers primarily 
to fish eggs, or caviar, which were often sold separately from 
the fish itself. As it is difficult to distinguish between eggs 
of different species of fish, it is particularly hard to ascertain 
whether fish eggs are from a kosher or non-kosher fish. This 
is also the cause of a modern halakhic issue with regard to 
the status of caviar in cases when the source of the eggs 
is uncertain. 


LANGUAGE 


Indigo [kala ilan] - tons xbp: This word comes from the 
Greek xedatvov, kelainon, meaning dark or black. 


— NOTES ll 
Hangs ritual fringes dyed with indigo dye — tons xp Thin: 
Several early commentaries explain that this is not referring 
to one who merely hangs fringes of this type on his garment, 
but rather to one who sells such fringes as correctly dyed sky 
blue in order to defraud his customers (Rabbeinu Yehonatan; 
Rosh; Ritva). 


DATA p: BAVA METZIA ' PEREK V: 61B 11 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 
The wicked may prepare and the righteous shall don - 
pry wan yw pa: The exact wording in Job is different. 
The Gemara quotes the verse in a slightly altered version 
in order to clarify the verse’s meaning, which can be 
understood from its context. 


Subject to shirking the fear of Heaven but not to 
repayment - jawn x) m xa): The Rashba explains: 
He who fears Heaven will repay the money out of fear, 
but the court cannot force him to do so. The Ritva gives 
a different explanation: One who fears Heaven will refrain 
from taking interest on a loan, but if he has already done 
so, he is not obligated to return it. 
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§ The mishna teaches: And which is tarbit? It is the case of one 
who enters into a transaction that yields an increase in the pro- 
duce beyond his investment. How so? For example, a case where 
one acquired wheat from another at the price of one kor of wheat 
for one gold dinar, with the wheat to be supplied at a later date, 
and such was the market price of wheat at the time he acquired it. 
The price of one kor of wheat then increased and stood at thirty 
dinars. At that point, the buyer said to the seller: Give me all of 
my wheat now, as I wish to sell it and purchase wine with it. The 
seller said to him: Since it is ultimately wine that you want, not 
wheat, each kor of your wheat is considered by me to be worth 
thirty dinars, and you have the right to collect its value in wine 
from me. And in this case, the seller did not have wine in his pos- 
session. The Gemara asks: Is that to say that all these cases that 
we said in the mishna until now are not cases of interest? 


Rabbi Abbahu says: Until here, i.e., in the first two cases it 
presents, the mishna is referring to cases of interest by Torah 
law, and from this point forward the mishna is referring to 
cases of interest by rabbinic law. If the lender does not explicitly 
stipulate that the debtor must pay a sum greater than the value of 
the loan they do not violate the Torah prohibition of interest, 
but the Sages prohibited doing so. And so says Rava: Until here 
the mishna is referring to cases of interest by Torah law, and from 
this point forward the mishna is referring to cases of interest 
by rabbinic law. 


The Gemara comments: In the cases in the mishna cited until here 
there is a fulfillment of the verse: The wicked may prepare and 
the righteous shall don (see Job 27:17)," which is interpreted as 
referring to the case of a wicked father who collects interest from 
borrowers. Upon inheriting the father’s estate, his righteous son 
is not obligated to return the interest to the borrower. The Gemara 
asks: Is this verse applicable only in the cases discussed until here, 
and no further? It is logical that if the heir does not need to return 
the interest that was prohibited by Torah law, all the more so the 
heir should not need to return the interest that was prohibited by 
rabbinic law. Rather, Rava said: Even in the cases discussed until 
here one can apply the verse: The wicked may prepare and the 
righteous shall don. 


The Gemara comments: Until here the tanna cites cases of fixed 
interest, i.e., where the amount to be paid as interest was fixed 
at the time of the loan, which is prohibited by Torah law. From 
this point forward the tanna cites cases with only a hint of inter- 
est, prohibited by rabbinic law, as there is no fixed sum paid as 
interest. 


Rabbi Elazar says: Fixed interest can be removed from the 
lender’s possession by means of legal proceedings adjudicated 
by judges. By contrast, in cases of a hint of interest, prohibited 
by rabbinic law, the money paid cannot be removed by means 
of legal proceedings adjudicated by judges. Rabbi Yohanan 
says: Even fixed interest cannot be removed by means of legal 
proceedings adjudicated by judges. 


Rabbi Yitzhak says: What is the reason for the opinion of 
Rabbi Yohanan? It is as the verse states: “He has given forth 
with neshekh and he took tarbit, shall he live? He shall not 
live. He performed all these abominations, he shall be executed; 
his blood shall be upon him” (Ezekiel 18:13). It can be inferred 
that one who takes interest is subject to death at the hand of 
Heaven but not to repayment, as the court cannot compel 
him to repay the interest. Citing a different proof, Rav Adda bar 
Ahava said that the verse states: “You shall not take from him 
neshekh or tarbit; you shall fear your God and your brother 
shall live with you.” (Leviticus 25:36). It can be inferred that one 
who does so is subject to shirking the fear of Heaven, but not 
to repayment." 
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Rava said: It can be derived from the verse in Ezekiel itself, not 
by inference, as it is written: “He shall be executed; his blood 
shall be upon him” (Ezekiel 18:13). In the verse, lenders who 
charged interest were juxtaposed with shedders of blood." 
This teaches: Just as shedders of blood are not subject to repay- 
ment, so too, lenders who charge interest are not subject to 
repayment. 


Rav Nahman bar Yitzhak said: What is the reason for the 
opinion of Rabbi Elazar that interest prohibited by Torah law 
can be reclaimed by means of legal proceedings adjudicated 
by judges? It is as the verse concerning the prohibition against 
taking interest states: 


“And your brother shall live with you” (Leviticus 25:36), from 
which it is derived: Return the interest to him so that he may 
live. 


The Gemara asks: And Rabbi Yohanan, what does he do with 
this verse: “And your brother shall live with you”? The Gemara 
answers: He requires the verse for that which is taught in a 
baraita: If two people were walking on a desolate path" and there 
was a jug [kiton]' of water in the possession of one of them, and 
the situation was such that if both drink from the jug, both will 
die," as there is not enough water, but if only one of them drinks, 
he will reach a settled area, there is a dispute as to the halakha. 
Ben Petora’ taught: It is preferable that both of them drink" 
and die, and let neither one of them see the death of the other. 
This was the accepted opinion until Rabbi Akiva came and 
taught that the verse states: “And your brother shall live with 
you,” indicating that your life takes precedence over the life of 
the other. 


The Gemara raises an objection from a baraita to the opinion 
that one is not obligated to return interest that he took: If their 
father bequeathed them money that he had collected as interest, 
even though his sons know that the money was collected 
as interest, they are not obligated to return the money. The 
Gemara infers: But this indicates that their father himself is 
obligated to return the money. 


The Gemara rejects the inference: By right, it should have said 
that their father is also not obligated to return the money. But 
since the tanna wants to teach the latter clause,’ which states: If 
their father bequeathed them" a cow, or a garment, or any 
defined item that was stolen property, they are obligated to 
return it to its owner due to their obligation to uphold their 
father’s honor, the tanna also taught the first clause with regard 
to their obligation, not that of their father. 


NOTES 
Lenders who charged interest were juxtaposed with 
shedders of blood - 027 row may nba wpn: Rabbeinu 
Shimshon writes that these two transgressions are actually 
somewhat similar, as one who extracts interest from a bor- 
rower diminishes his property, and he is therefore similar to 
one who injures the body of another. 


HALAKHA 
If two were walking on a desolate path — poo yoy ow 
J172: If two people were walking on a desolate path, one of 
whom had a jug that contained enough water to enable one 
person to reach an inhabited place but not enough to keep 
them both alive, the life of the person with the water takes 
precedence, and he should drink it in order to survive (Rif and 
Rosh; Kitzur Piskei HaRosh). 


Their father bequeathed them - oma ad ram: If one 
collected fixed interest from a borrower and then died, his 
children are not obligated to return the money unless he took 
a specific item, e.g., a cow or a shawl, as interest, and he then 
repented but died before he was able to restore the item to 
its owner (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
4:4; Shulhan Arukh, Yoreh Dea 161:6). 


LANGUAGE 


Jug [kiton] - timp: From the Greek kwOwy, kothon, meaning 
a drinking vessel. 


PERSONALITIES 
Ben Petora — 1105 ]2: The Josefta identifies this Sage as 
Rabbi Yehuda ben Petora, or ben Petori. It can be assumed 
that he was one of the Sages from the Benei Beteira family, 
who were the leaders of the Sages before the arrival of Hillel 
the Elder. This family produced many important scholars over 
the course of several generations. 


NOTES 


If both drink both will die — mona omw pniw ox: The Netziv 
and the Hazon Ish both explain that the circumstance is such 
that if they both drink, the water will suffice to help them sur- 
vive for a limited duration. It is possible that they will then 
find another water source or some other means of deliverance 
during that time. If only one of them drinks, it is more likely that 
he will be saved, but the other will certainly die. If the limited 
amount of water would not suffice to keep them both alive 
even for that amount of time, all agree that the owner of the 
water may drink it himself. 


It is preferable that both of them drink — omw inw avr: 
Apparently, Ben Petora bases his ruling on the verse: “You shall 
love your neighbor as yourself” (Leviticus 19:18), which indicates 
that you must treat another person as your equal. He would 
explain the phrase in the verse “And your brother shall live 
with you" in a similar manner, that “with you” means exactly 
like you (Ritva). 


And your brother shall live with you — yay Pry my: Rabbi 
Akiva's interpretation of this verse leads to a question: If the 
verse is meant to legislate a fundamental principle, why was it 
written in the very specific context of the halakhot of interest 


and lending? A suggestion is provided in the Torat Hayyim: 
The placement of the verse in this context demonstrates 
an application of the principle that one who does not have 
enough money for his own needs is not obligated to lend 
money to a pauper, as in that case too, the former's own life 
takes precedence. 


Since the tanna wants to teach the latter clause — KPT 
xDD amd y3: It is the usual style of tanna‘im to cite examples 
that involve aspects of both liability and exemption, and there- 
fore he mentions a case that includes both (Ran). 
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BACKGROUND 

This issue is a dispute between tanna‘im — x7 Man: 
When an amoraic dispute is shown to parallel a tannaitic 
dispute, the Gemara states: This dispute is a dispute 
between tanna‘im. When the Gemara uses this expression 
without qualification, i.e., without prefacing it with: Let us 
say, the proposed parallel between the amoraic dispute 
and the tannaitic dispute is usually accepted. The benefit 
of equating an amoraic dispute with a tannaitic one is that 
the latter helps to clarify the former. If, for example, the prin- 
ciples are parallel but the applications in the two texts differ, 
an alternative expression of the respective viewpoints helps 
elucidate the opinions. On the other hand, the Gemara's 
use of the expression might introduce an investigation as 
o the difference between the current amoraic dispute and 
he earlier tannaitic one. The assumption would be that 
amora'im would not simply repeat an issue that’s already 
been discussed, justifying the clarification. 


Arise and take action - nwy orp: This refers to a mitzva or 
positive act whose fulfillment requires a specific deed. The 
erm often refers to the performance of a positive mitzva 
correcting or reversing the outcome of transgressing a 
prohibition, e.g., returning an item one stole. 


NOTES 


Exempt the lender and the guarantor — man DX pwia 
AW Mei: The early commentaries inquire about the rel- 
evance of the guarantor to this discussion. What action is 
he obligated to take? Some commentaries delete the word 
guarantor from the text. The Ritva explains that it is refer- 
ring to an unconditional guarantor, i.e., one from whom the 
lender can demand payment even before approaching the 
borrower, who then would collect the sum he paid from 
the borrower. 


HALAKHA 

Exempt the lender and the guarantor — man ny p wis 
awit NRI: Although one who loans or borrows a loan 
with interest violates several Torah prohibitions, he does 
not receive lashes for violating them, because the interest 
can be returned, as interest forbidden by the Torah can be 
claimed in court (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 4:3). 
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The Gemara asks: And these children, are they obligated to take 

action due to the obligation to uphold their father’s honor? Read 

and apply here the verse: “Nor curse a ruler of your people” 
(Exodus 22:27), from which it is inferred that this prohibition 

applies only to one who performs an action becoming of your 

people. The actions of the father, who lent money with interest, 
were unbecoming of the Jewish people. Why then, must his sons 

uphold his honor? 


The Gemara explains: It is as Rabbi Pinehas said in the name of 
Rava in a different context, that it is referring to a case where the 

father repented. Here too, it is a case where the father repented, 
and therefore he was righteous and worthy of respect. The Gemara 
asks: If he repented, what is the stolen item doing in his posses- 
sion? The Gemara answers: It is a case where the father did not 
manage to return the item before he died. Consequently, the 

children must return the item in order to uphold their father’s 

honor. 


The Gemara raises an objection from a baraita: Concerning rob- 
bers and those who lend money with interest, even though they 
collected the money, they must return it. The Gemara analyzes 
the language of the baraita: In the case of robbers, what case is 
there that can be described as: Even though they collected the 
money? If they robbed, they robbed, and it is imprecise to use 
the language of collecting money; if they did not rob, do you call 
them robbers? Rather, say in explanation of the baraita: Rob- 
bers; in this context, who are they? They are those who lend with 
interest, and even though they collected the money, they must 
return it. Evidently, money collected as interest must be returned. 


The Gemara answers: In fact, this issue is a dispute between 
tanna’im,’ as it is taught in a baraita: Rabbi Nehemya and Rabbi 
Eliezer ben Yaakov exempt the lender and the guarantor" from 
lashes for violating the prohibition of interest, because although 
they violated a prohibition, once they have done so they are com- 
manded to arise and take action," and there is a principle that one 
is not flogged for a transgression that can be rectified by the per- 
formance of a mitzva. The Gemara clarifies: What mitzva to arise 
and take action is there? Is it not due to the fact that we say to 
them: Arise and return it? 


From the opinion of these Sages, it can be derived by inference 
that the first tanna holds that these people are not subject to the 
obligation of repayment. Apparently, he holds that there is no 
mitzva to arise and take action. The Gemara rejects that inference: 
No, what is the mitzva to arise and take action? It is the mitzva 
to tear up the promissory note documenting the commitment to 
pay interest. 


The Gemara asks: What is accomplished by tearing up the docu- 
ment? What does this tanna hold? Ifhe holds that the legal status 
of the debt in a document that is fit to be collected is as though 
it were already collected, and accordingly, they already per- 
formed their transgression by writing the document, then they 
accomplish nothing by tearing it, as the very act of writing the 
document is tantamount to collecting the debt. And if the legal 
status of the debt in a document that is fit to be collected is not 
as though it were already collected, they have done nothing so 
long as the interest has not been collected. Either way, tearing up 
the document changes nothing. 


The Gemara answers: Actually, this tanna holds that the legal 
status of the debt in a document that is fit to be collected is not 
as though it were already collected, and he teaches us the follow- 
ing principle: That appraisal of an item’s value is a significant 
matter. Ifa document was written for a loan with interest and the 
debtor’s property was appraised, this is itself a significant matter 
and punishable with lashes. 
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The Gemara comments: So too, it is reasonable to explain the 
matter in this way, as we learned in a mishna (75b): And these 
individuals violate the prohibition of interest:" The lender, and 
the borrower, the guarantor, and the witnesses. The Gemara 
asks: Granted, with regard to all of them, i.e., the lender, the bor- 
rower, and the guarantor, it is understood that they violate the 
prohibition, as they performed an action. But with regard to the 
witnesses, what did they do to render themselves liable? Rather, 
isn’t it correct to conclude from the mishna that the appraisal of 
an item’s value is a significant matter?" Since the mishna states 
that the witnesses, whose testimony enables appraisal, participate 
in the transgression, this proves that appraisal is significant. The 
Gemara affirms: Conclude from the mishna that this is so. 


§ Rav Safra says: According to the opinion that the lender is 
compelled to return the money paid as interest, these are the rules 
to be employed: In any case where the obligation recorded in the 
document is so clear that by the laws of the gentiles, who are not 
prohibited from collecting interest, one removes the interest from 
the possession of the borrower to give to the lender, by our Jew- 
ish laws one returns the interest from the lender to the borrower. 
And in any case where the agreement is not unequivocal and by 
their laws one does not remove the interest from the possession 
of the borrower to give to the lender, by our laws one does not 
return the interest from the lender to the borrower. 


Abaye said to Rav Yosef: And is it an established principle that 
applies in all cases? But there is the case where one lent a sea of 
produce for the return of a se‘a of the same type of produce, and 
the price of the produce went up in the interim, where by their 
laws one removes the interest from the possession of the bor- 
rower to give to the lender, and yet by our laws one does not 
return the interest from the lender to the borrower, as taking this 
type of interest is not prohibited by Torah law. Rav Yosef said to 
him: The gentiles do not consider that transaction a loan. Rather, 
according to their laws, it entered the possession of the borrower 
with the status of a deposit, and consequently, returning the 
produce is not considered repayment of a loan with interest, even 
though its value is greater than it was at the outset. 


Ravina said to Rav Ashi: But there is the case of a mortgage 
without deduction, where the debtor's field is held by the creditor 
until the debt is repaid, and while holding the field the creditor is 
allowed to consume the produce of the field without deducting 
from the debt the value of the produce he consumed. The con- 
sumption of the produce constitutes a type of interest, and in that 
case, by the laws of the gentiles one removes the interest from 
the possession of the borrower to give to the lender. 


And yet, by our laws one does not return the interest from the 
lender to the borrower. Since the interest was not fixed from the 
outset, and there is also no certainty that he will consume any 
produce, this is merely a case of a hint of interest. Rav Ashi said 
to him: The gentiles do not consider that transaction a loan; rather, 
they see this as a case where the field came into his possession 
by means of a transaction in the form of a sale. The field was 
temporarily sold to the lender, who sells it back to the borrower 
when the debt is paid. 


HALAKHA 

And these violate the prohibition of interest — oxy 
mwyn xha Diy: It is prohibited to borrow or lend 
money or items with interest, and it is likewise prohib- 
ited to act as a middleman or assist in a loan of this kind. 
The lender violates six prohibitions, the borrower two, 
and the guarantor and the witnesses one each. Whoever 
aids them in any other manner transgresses the verse 
(Leviticus 19:14): “You shall not place a stumbling block 
before the blind” (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 4:2; Shulhan Arukh, Yoreh De'a 160:1). 


NOTES 


Appraisal of an item's value is a significant matter — 
KT xop saw: According to this explanation, the trans- 
gression of the mitzva: “You shall not place interest upon 
him” (Exodus 22:24) cannot be rectified, as even if they do 
not violate the other prohibitions, they have still violated 
this one, as they transgressed it the moment they wrote 
the document (see Ra’avad). 
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NOTES 


Prior interest and subsequent interest - „mapya 31 
MK maY: These cases are considered only a hint of 
interest, as whether or not these payments are permitted 
depends on the intentions of the giver and receiver. If 
such payments were prohibited outright, the lender would 
be effectively barred from receiving any benefit from the 
borrower forever (Shita Mekubbetzet). 


With one who comes to incur a debt for their value - 
fata sinh x33: Some commentaries maintain that this 
statement by Rabba, or Rava according to an alternative 
version of the text, and Rava's statement with regard to 
Rabbi Oshaya’s interpretation, are actually one and the 
same, as the halakha depends on whether or not he actu- 
ally possesses wheat or wine at the time. According to 
this interpretation, Abaye did not actually refute Rabba’s 
opinion; rather, he merely demonstrated that the baraita 
cannot be interpreted this way. It was therefore necessary 
to state that this opinion appears expressly in the baraitot 
of Rabbi Oshaya, which Rava will soon cite. This is the 
opinion of Rav Hai Gaon (see Josafot, Ra'avad, and Ritva). 


HALAKHA 


Prior interest and subsequent interest - „mapya ma) 
DMNA WIN: In the case of one who gives another a gift 
to persuade him to lend him money or a gift after repaying 
a debt, this payment is considered a hint of interest, and it 
is prohibited to pay it. One cannot reclaim interest of this 
kind in court unless the lender wishes to return it in order 
to fulfill his obligation to Heaven. The Rema maintains 
that the lender does not have to return the money even 
to fulfill his obligation to Heaven (Shulhan Arukh, Yoreh 
De‘a 160:10, 161:2). 
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The Gemara asks: But if one is a case of deposit and the other is a 
case of sale, the principle that begins with: Any case where by their 
laws, that Rav Safra is saying, what is he coming to teach us? The 
Gemara answers that this is what he is coming to teach us: In any 
case where by their laws one removes the interest from the pos- 
session of the borrower to give to the lender, by our laws one 
returns the interest from the lender to the borrower. And what 
is that case? It is a case of fixed interest, and it is in accordance 
with the opinion of Rabbi Elazar. 


And as for the statement that in any case where by their laws one 
does not remove the interest from the possession of the borrower 
to give to the lender, by our laws one does not return the interest 
from the lender to the borrower, this is referring to a case of prior 
interest, i.e., interest paid prior to the granting of a loan in order to 
induce the lender to grant the loan, and subsequent interest,“ i.e., 
a gift given after a loan has been repaid to show thanks to the lender 
for lending the money. Although paying these types of interest is 
prohibited, as they are not actually part of the agreement, by our 
laws one does not compel the lender to return those payments. 


§ The mishna teaches: How so? For example, one acquired wheat 
from another at the price of one kor of wheat for one gold dinar, 
worth twenty-five silver dinars, with the wheat to be supplied at a 
later date, and such was the market price of wheat at the time 
he acquired it. The price of a kor of wheat then increased and stood 
at thirty dinars. At that point, the buyer said to the seller: Give me 
all of my wheat now, as I wish to sell it and purchase wine with it. 
The seller said to him: Each kor of your wheat is considered by me 
to be worth thirty dinars, and you have the right to collect its value 
in wine from me. And in this case, the seller does not have wine in 
his possession. The seller is considered to be a borrower with regard 
to the lender, who is viewed as lending the wheat to the seller. The 
Gemara asks: And if he does not have any wine, what of it? Why 
is this factor relevant? 


But isn’t it taught in a baraita: When purchasing produce to be 
collected by the buyer at a later stage, one may not set a price for 
produce until the market rate is publicized. If the rate has been 
publicized, one may set a price, despite the fact that the seller 
is not actually in possession of any such produce, as even though 
this seller does not have any of that produce, that one, i.e., another 
seller, does have some of that produce, which the first seller could 
purchase at the market rate. Evidently, once the market rate is 
publicized, the transaction is considered a purchase and not a 
loan with interest, even if the buyer does not receive the produce 
immediately. 


Rabba said: In the mishna, we are dealing with one who comes 
to incur a debt for their value," i.e., for the value of the wine. If the 
borrower, i.e., the seller, possessed wine at that time he would 
have transferred it to the lender, i.e., the buyer, in place of the wheat, 
and this could have constituted a proper sale. Since he did not 
possess any wine, he promised it to the seller at a later date for a 
higher price, and this constituted a loan with interest as opposed 
toa sale. 


And this is as it is taught in a baraita: If a person was owed one 
hundred dinars by another, and he went and stood by the other’s 
granary and said to him: Give me my money, as I wish to buy 
wheat with it. And the debtor said to him: I have wheat in my 
granary that I will give you; go and calculate for me the amount 
of wheat to which you are entitled by the current market rate, and 
I will give you this amount of wheat over the span of a full twelve 
months, even if the price rises in the interim. Such a practice is 
forbidden because of interest, as this is not similar to a case where 
his issar has come into his possession. Since the lender did not 
give the borrower even a single issar as payment for the wheat, this 
is nota sale, but a loan with interest. 
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Abaye said to Rabba: If this transaction is forbidden because it is 
not similar to a case where his issar has come into his possession, 
why does the mishna specifically teach the case where he does not 
have wine? Even if he does have wine, it would also be forbidden, 
as he gave no money at the time of the acquisition. Rather, Abaye 
rejected Rabba’s explanation and said: The mishna should be 
understood like the baraita taught by Rav Safra with regard to 
the halakhot of interest, which was taught originally in the school 
of Rabbi Hiyya. 


As Rav Safra taught a baraita from the school of Rabbi Hiyya with 

regard to interest: There are matters that are intrinsically permit- 
ted by Torah law, but are prohibited because they are artifices used 

to circumvent transgressing the prohibition of interest." How so? If 
one said to another: Lend me one hundred dinars, and the other 
said to him: I do not have one hundred dinars but I have wheat 

worth one hundred dinars that I will give you, and he gave him 

wheat worth one hundred dinars, and later he went and acquired 

the wheat back from him for twenty-four sela, the equivalent of 
ninety-six dinars, this is permitted by Torah law, as it is considered 

a double transaction since it included first a loan of the equivalent 

of one hundred dinars, and then the purchase of the wheat at a dis- 
counted rate. But it is prohibited to do so by rabbinic law because 

this is an artifice allowing the circumvention of transgressing the 

prohibition of interest.” 


Here too, the mishna is referring to a case where he said to him: 
Lend me thirty dinars, and the other said to him: I do not have 
thirty dinars, but I have wheat worth thirty dinars that I will 
give you. He then gave him wheat worth thirty dinars, and he 
subsequently went and acquired the wheat back from him for a 
gold dinar, which is worth twenty-five dinars. In this case, if the 
borrower has wine that he gives him in place of the thirty dinars, 
it is produce that the lender takes from him, and therefore we 
have no problem with it. And if not, since he does not have wine, 
certainly the taking of money from him has at least the appearance 
of interest. 


Rava said to Abaye: If so, your explanation does not accord with the 
wording of the mishna, as the mishna states: Give me my wheat, 
while according to your interpretation it should have said: Give me 
the value of my wheat. Abaye responds: Emend the text and teach: 
The value of my wheat. Rava further asked: The phrase: As I wish 
to sell it, is also imprecise, as it should have said: Which I sold to 
you. Abaye again suggests: Emend the text and teach: Which I sold 
to you. Rava raises yet another difficulty concerning the language 
of the mishna. The tanna states: Your wheat is considered by me to 
be worth thirty dinars, but while according to your interpretation 
he had also established the price for him at this amount at the 
outset. Abaye answers: This is what he is saying to him: The wine 
should be collected according to the value of your wheat that you 
calculated for me at thirty dinars. 


Rava continued to question the wording of the mishna. It states: And 

you have the right to collect its value in wine from me, and he does 

not have wine in his possession. But the tanna taught: At the price 

of one kor of wheat for one gold dinar, and indeed that is the 

market price of wheat at the time. Both of these clauses do not 

accord with Abaye’s explanation. Rather, Rava said another explana- 
tion. He prefaced it by commenting: When I die, Rabbi Oshaya 

will come out from the Garden of Eden to greet me, 


HALAKHA 


NOTES 

Artifices used to circumvent interest - ma) MWI: 
According to the Rambam, the reference to an artifice 
used to circumvent transgressing the prohibition of 
interest means that although it is prohibited to do so ab 
initio, this practice does not constitute a hint of interest. 
The Ramban maintains that this does constitute a hint 
of interest. 


Artifice...circumvention of interest — 


may naw: There is a 


him for ninety dinars. At this stage, the borrower owes the 


prohibition of interest. The debt itself is not canceled, and there- 


case where one said to another: Lend me one hundred dinars, 


and the other replied that he does not have one hundred dinars 
but only wheat, and he therefore loaned him wheat worth one 
hundred dinars at the current market rate on credit, and the 
lender subsequently went and acquired the wheat back from 


lender one hundred dinars for repayment of the loan of the 
wheat. If the borrower, who is also the seller, ultimately paid 
the lender with produce worth one hundred dinars the practice 
is permitted, but if he paid him with money it is prohibited as 
an artifice leading to the circumvention of transgressing the 


fore the lender can legally claim it from the borrower, although 
some say that this constitutes a hint of interest (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 5:15; Shulhan Arukh Yoreh De‘a 
163:3, and in the comment of Rema). 
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Perek V 
Daf 63 Amuda 


NOTES 


As | resolve the mishna in accordance with his opinion — 
PIM Praa kx: The earliest important collections 
of baraitot, those of Rabbi Hiyya and Rabbi Oshaya, include 
tannaitic sources parallel to those of the Mishna, occasion- 
ally providing more expanded and detailed versions of the 
shorter, more cryptic mishnayot. It seems that Rabbi Hiyya’s 
collection was used more frequently than that of Rabbi 
Oshaya, which is why Rava considered it to his credit that 
he relied on Rabbi Oshaya's baraitot in his interpretation of 
he mishna. 


Conclude from this baraita of Rabbi Oshaya three 
halakhot - nbn Noywix I AI yw: Although the first 
wo items are identical with regard to the case discussed 
in this Gemara, it can be inferred from them that one who 
pays an issar can acquire the right to receive the produce 
ater even if the seller does not possess the item in question 
(Rosh). 


One may make an arrangement of trust with regard to 
produce, etc. -^3 nia MK pwy: According to the opin- 
ion of Ray, it is permitted to pay in advance for a particular 
item only if an arrangement is made with the seller that he 
will eventually deliver the item. It is prohibited for the seller 
to later give the buyer the cash value of the item in lieu of 
the item itself, as this has the appearance of paying interest, 
since, ostensibly, one gives another a sum of money and 
receives a greater sum in return (see Rabbeinu Hananel on 
Bava Kamma 103a). Rabbi Yannai permits such a transaction, 
as he holds that since there was technically a sale rather than 
aloan, the prohibition against paying interest does not apply, 
even by rabbinic law. 


HALAKHA 


The exchange of two different types of produce in pay- 
ment of a loan - 7bga nox ayia nina namn: If one lent 
money to another, and the borrower transferred the debt 
onto produce, such as wheat, and when the lender came 
to collect his wheat the borrower said he would give him 
other produce instead, equivalent in value to the wheat in 
accordance with the current market price, if he is in posses- 
sion of the other produce offered, the practice is permitted 
(Shulhan Arukh, Yoreh De'a 163:2). 


That one may establish repayment of a loan upon 
produce - niva 9y mbn pay: Ifa creditor demanded 
payment of money that is owed to him, and the borrower 
replied that he would give him wheat at the current market 
price, which would remain in the borrower's possession as a 
oan, if he has enough wheat in his possession to cover the 
debt, the practice is permitted, but if not, it is forbidden. The 
Rema adds, citing Haggahot Mordekhai, that the borrower 
is deemed credible when he says he has the produce in his 
possession, and he does not have to substantiate his claim 
(Shulhan Arukh, Yoreh De'a 163:1). 


What difference to me if he referred to the produce and 
what difference to me if he referred to the produce’s 
value - {7107 » main b ma: If one established that he would 
repay his loan with produce, and the price of the produce 
rose when he came to pay, he may evaluate the value of the 
produce in currency and give him other produce instead. 
The Rashbam rules that he may not give him money for the 
debt, while Rabbeinu Tam rules that he may do so (Shulhan 
Arukh, Yoreh Dea 175:6). 
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as I resolve the mishna in accordance with his opinion,” 
expressed in the baraitot he edited. 


Rava explains: As Rabbi Oshaya teaches in a baraita: One 
was owed one hundred dinars by another, and he went and 
stood by the other’s granary and said: Give me my money, as 
I wish to buy wheat with it, and the other said to him: I have 
wheat in my granary that I will give you; go and calculate 
for me the amount to which you are entitled at the current 
market rate. When the time to sell wheat arrived, the lender 
said to him: Give me wheat, as I want to sell it and acquire 
wine with the money received for it. The borrower said to 
him: I have wine that I will give you; go and calculate for me 
the amount of wine to which you are entitled at the current 
market rate. 


The baraita continues: Then the time to sell wine arrived, and 
the lender said to the borrower: Give me my wine, as I want to 
sell it and acquire oil with the money received for it. The bor- 
rower said to him: I have oil that I will give you; go and calcu- 
late for me the amount of oil to which you are entitled at the 
current market rate. With regard to all such cases, if the borrower 
has wine and oil, the transaction is permitted, as this is a proper 
sale. But if he does not have these items it is forbidden." Since 
he cannot give him the merchandise at the current moment, if 
its value appreciates in the interim he is considered to have paid 
an additional sum for the delay of the repayment of the debt. 
Rava concludes his explanation: And what is the meaning in the 
mishna of: Acquired? It means that he acquired it as payment 
for his loan. 


Rava said: Conclude from this baraita of Rabbi Oshaya three 
halakhot:’ Conclude from it that one may establish repayment 
ofa loan upon produce," meaning that a borrower can promise 
to pay the lender in produce over the course of a year, based on 
the market rate at the beginning of the year, and we do not say 
that this is like a case where his issar has not already come into 
his possession, as Rabbi Hiyya said in the baraita on the previous 
amud. Since he owns produce it is as though he has provided it 
at the present time, and the current lack of payment is not signifi- 
cant. Accordingly, one can conclude from it another halakha, 
that this practice is permitted provided that he has produce in 
his possession. And further conclude from it that the halakha is 
in accordance with the opinion of Rabbi Yannai. 


This is as Rabbi Yannai says: What difference is it to me if he 
referred to the produce, and what difference is it to me if he 
referred to the produce’s value?" If he stipulated that he would 
receive a certain amount of produce, he can later take its value 
in money rather than the produce itself without violating the 
prohibition of interest. 


As it was stated that amora’im disagreed about this issue: Rav 
says that one may make an arrangement of trust with regard to 
the delivery of items such as produce," i.e., one may loan the 
money in advance with the agreement that he will be repaid with 
produce at a later date, but one may not make an arrangement 
of trust with regard to money, i.e., one may not loan the money 
in advance with the agreement that he will receive the value of 
the produce at a later date, as this has the appearance of collecting 
interest. And Rabbi Yannai says: What difference is it to me if 
the agreement concerned the produce, and what difference is it 
to me if it concerned the produce’s value? Just as the lender can 
take the produce and sell it himself, he can likewise accept the 
value of the produce directly. 
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The Gemara raises an objection against Rav’s opinion from the 
above baraita: With regard to all of them, if the borrower has the 
items in his possession, it is permitted, apparently even if he actu- 
ally pays with something else. Rav Huna says that Rav says: That 
baraita is stated with regard to a case where the lender pulled“ 
the produce itself, thereby performing an act of acquisition. The 
Gemara questions Rav Huna’s statement: Ifhe pulled the produce, 
does it need to be said?" After all, there was a proper act of acquisi- 
tion. Rather, the baraita is discussing a case where the borrower 
designated a corner for the lender in which to place the produce 
that he acquired. For the purposes of this halakha, such an action 
is sufficient. 


And Shmuel said: In accordance with whose opinion is this 
baraita, which permits the practice if the borrower is in possession 
of such produce? It is in accordance with that of Rabbi Yehuda, 
who said that uncertain interest, a transaction that may or may 
not result in the payment of interest, is permitted.’ Rabbi Yehuda 
holds that if at the time of the loan it was not certain that the agree- 
ment would result in the paying of interest, then even ifit is so that 
if specific circumstances were to develop there would be interest 
paid according to the agreement, the transaction is permitted. 


As it is taught in a baraita: If one was owed one hundred dinars 
by another, and the borrower performed a sale of his field" for 
him in order to repay the one hundred dinars, if they agreed that 
the seller, i.e., the borrower, consumes the produce of the field 
until the debt is repaid, this is certainly permitted, but ifthe buyer, 
i.e, the lender, consumes the produce, it is prohibited, as he is in 
effect taking the produce as interest while awaiting the payment 
that he is owed. Rabbi Yehuda says: Even if the buyer consumes 
the produce, it is permitted. 


The tanna relates: Rabbi Yehuda said to the Sages: An incident 
occurred involving Baitos ben Zunin,™ who performed a sale 
of his field on the basis of a directive from Rabbi Elazar ben 
Azarya, and that was a case where the buyer consumed the pro- 
duce. The Sages said to the tanna: Will you bring a proof from 
there? The reverse was the case: It was the seller, not the buyer, 
who consumed the produce. 


The Gemara asks: What is the difference in opinion between the 
first tanna and Rabbi Yehuda? Abaye said: The difference between 
them concerns the halakha of uncertain interest. According to 
the opinion of Rabbi Yehuda, if it is uncertain that a transaction 
will ultimately involve the payment of interest, it is permitted. 
Rava said: The difference between them involves the status of 
interest taken on the condition that it be given back." Rava main- 
tains that Rabbi Yehuda did not mean that the lender can consume 
the produce without payment, as he must repay the amount he ate 
if the borrower pays off his debt. The first tanna rules that since the 
sale is not yet final, his consumption of the produce constitutes 
interest. 


Rava said: Now that Rabbi Yannai is saying 


PERSONALITIES 


Baitos ben Zunin — p 7a Dina: Baitos ben Zunin was a 
wealthy man of stature who lived in Lod during the time of 
Rabban Gamliel of Yavne. It is known from several talmudic 
sources that he ran an import-export business and owned a lot 
of property. Apparently, he was on close terms with the leader- 
ship of the Sanhedrin. As a God-fearing man, he took great care 


to act only with the approval of the Sages, and therefore his 
conduct is mentioned several times in the Talmud. 

Baitos was possibly the son of Zunin, a man who was 
appointed to an official office by Rabban Gamliel. It is also 
possible that the Zunin who is mentioned as an important man 
in the days of Rabbi Yehuda HaNasi was Baitos’s son. 


NOTES 


With regard to a case where the lender pulled - qwiawa: 
That is, he acquired the wheat by pulling it, and the same 
applies to every subsequent exchange of one kind of pro- 
duce for another (Ra’avad). The early commentaries discuss 
the halakhic significance of this act of pulling. According to 
Tosafot, it seems that this is not a formal act of acquisition, but 
serves only to remove the transaction from the category of 
interest. The Ritva says that it is considered an act of acquisi- 
tion concerning the curse of: He who exacted payment (see 
Shita Mekubbetzet and 44a). 


If he pulled the produce, does it need to be said - »* 
sand 2 Jwawa: The Gemara could also have asked: If 
so, the same halakha should apply even if he does not have 
any of the produce in question. The Gemara sufficed with 
one question, as its resolution was satisfactory (Ramban). 


Uncertain interest is permitted — 1Mva m3793 INK 1%: The 
early commentaries point out that it is prohibited to loan a 
sea of produce to be repaid with a sea of the same, despite 
the fact that it is also a case of uncertain interest, as the 
market value may rise. This seems to contradict Shmuel’s 
explanation of the opinion of Rabbi Yehuda. One explanation 
given by the Ra’avad, and intimated also by Rashi, is that 
Rabbi Yehuda permitted uncertain interest only when there 
was a sale, but not for an ordinary loan. Ramban and Tosafot 
explain that in the case of a sea for a se'a the outcome does 
not depend on the actions of the parties to the transaction, as 
the appreciation of the price of wheat occurs on its own, and 
that is what causes the additional payment. Here, by contrast, 
it is possible that the lender will not take the additional sum, 
and consequently there is no certainty of interest at the time 
of the loan. 


Interest taken on the condition that it be given back — 
vind nia by mat: The early commentaries inquire as to 
why the Sages rendered this practice prohibited. The Meiri 
explains that although he ultimately returns the value of the 
produce, since it was initially taken as interest, they rendered 
it prohibited for him to consume it. The Rashba says that the 
reason is that this arrangement provides the lender with the 
incentive to give a larger sum, without deducting from the 
initial sum at the outset, in order to increase the chances that 
the borrower will be unable to pay, which would leave the 
property in his possession. The Ritva suggests that there was 
no explicit agreement that the interest must be returned; 
rather, the lender chose to do so of his own accord. 


HALAKHA 


A borrower who performed a sale of his field - Twyw ayy 
DA TIW: If one who was owed money accepted the sale of 
he borrower's field, so that its ownership would permanently 
revert to him if the borrower failed to repay the debt, if the 
seller is entitled to consume the produce in the meantime, 
he practice is permitted; otherwise it is forbidden. If the 
buyer consumes the produce and subtracts its value from the 
amount of the debt, this is permitted, but it is prohibited for 
him merely to guarantee to repay the value of the produce 
he consumed after receiving payment of the entire loan 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 6:4; Shulhan 
Arukh Yoreh De'a 164:4, 172:1, and in the comment of Rema). 


LANGUAGE 
Baitos ben Zunin — pa ja Dina: Baitos is a Greek name, 
based on the word BonQdc, boéthos, meaning helper or 
assistant. It was perhaps a Greek translation of the name Ezra. 
Zunin is the Greek name Zyvov, Zénon. 
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Perek V 
Daf 63 Amud b 


HALAKHA 

One may set a price by the market rate - www by ppois 
piwaw: When paying for produce in advance, one may not 
set the price by the market rate of a particular town, as these 
rates are likely to fluctuate. One may make an agreement 
on the basis of the market rate of the entire country, as 
this is more stable. This can be done even if the seller does 
not have the produce in his possession. The Rema cites an 
opinion that one may set the price even by the market rate 
of a particular town (Tosafot; Rosh; Tur), and he is inclined 
to rule accordingly (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 9:1; Shulhan Arukh, Yoreh De‘a 175:1). 


There a loan, here a sale — ‘at x37 meta ona: The Beit 
Yosef, citing the Nimmukei Yosef, states that if the initial trans- 
action involved the sale of actual wheat without a loan, 
he may later stipulate and exchange the wheat for wine 
or other produce, even if the seller does not possess any 
wine at that time (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 10:6; Shulhan Arukh, Yoreh De'a 163). 


BACKGROUND 

Thorns — wm: Called hizran in modern Hebrew, this prob- 
ably refers to bamboo, a member of the grass family. The 
particular species referred to is perhaps Bambusa bambos, 
a thorny variety. When young, the branches of the tree are 
flexible and bend back and forth. The thorns are positioned 
where the leaves grow out from the stalk. 

Originally from Southeastern Asia and India, this plant 
had apparently been introduced to Babylonia by the time 
of the Talmud. 


Bamboo trees 


Hini and Shili- downy it: Hini and Shili were two adjacent 
towns located less than 1km from one another, both of 
which were under the jurisdiction of the city of Sura. Appar- 
ently, one could obtain merchandise at the markets there for 
prices lower than those at the markets of Sura. 


LANGUAGE 


Warehouse [akalbai] - KDN: The correct reading of this 
word, preserved in manuscripts, is aklakai, storehouse or 
storeroom, which is a loanword from the Akkadian kalakku. 
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that we say: What difference is it to me if he referred to the produce, 
and what difference is it to me if he referred to the produce’s 
value," meaning that we do not require the payment to be in the 
form of the produce stipulated, we therefore also say: What differ- 
ence is it to me if he referred to the produce’s value, and what 
difference is it to me if he referred to the produce, and therefore 
one may set a price by the market rate." And this is permitted even 
though he does not have produce at the present moment. Since 
he could purchase it if he wished it is considered as though he had 
the produce in his possession, and therefore one may make an 
agreement with another to provide him with produce at a later date 
in accordance with the current price. 


Rav Pappa, and Rav Huna, son of Rav Yehoshua, raised an 
objection to the opinion of Rava from the aforementioned 
baraita, which explicitly teaches: With regard to all of them, if 
he has the produce in his possession, the transaction is permitted, 
and if he does not have it, the transaction is prohibited. Rava 
said to them: The tanna there is referring to a transaction for the 
repayment of the debt conducted after a loan has been given but 
before it has been repaid, whereas here Rabbi Yannai is dealing 
with an actual sale, ™ without any loan at all, and therefore there is 
no interest involved. 


Rabba and Rav Yosef both say: What is the reason that the Sages 
said one may set a price by the market rate and that one may do 
so even though he does not have the produce in his possession? 
Because the buyer says to the seller: Your favor is taken and 
thrown on the thorns.’ In other words, I am deriving no benefit 
from my transaction with you, as how have you helped me? If I 
had money in my hands I would buy the produce myself in the 
towns of Hini and Shili,® nearby market towns, at an inexpensive 
price. Consequently, the acquisition of produce at the current 
market rate is of no benefit to him. 


Abaye said to Rav Yosef: But if that is so, according to this same 
logic it should be permitted to lend a se'a of produce for a sea of 
the same produce, as the lender can say to the borrower: Your 
favor is taken and thrown on the thorns, since he says to him: I 
stand to gain nothing from the sea you will later give me, as the 
price of my wheat would increase if it were to remain in my granary, 
and therefore the loan does not benefit me at all, for will the 
wheat burn in my warehouse [be‘akalbai]?‘ Rav Yosef said to 
him: The two cases are different, as there it is referring to a loan, 
and consequently there is a concern about interest, whereas here 
it is a sale. 


NOTES 


What difference to me if he referred to the produce and what 
difference to me if he referred to the produce’s value - ma 
int » maT %: There are many explanations and discussions 
surrounding this passage. The geonim explain that if the bor- 
rower established repayment of his loan upon a certain amount 
of wheat and the price of wheat subsequently depreciated, he 
must repay the full value of the loan in wheat, although this 
means he pays more wheat than he would have at the time of 
the transaction. The Ra'avad maintains that if the lender initially 
gave him wheat as opposed to money, and then exchanged 
it for other types of produce, this can be done at the current 
market rate, even if he does not have that type of produce in 


his possession. 


There a loan, here a sale — at X31 aba ona: The difference 
is that in the case of a loan, the lender does not have the money 
in his possession at the time of the transaction for the produce, 
and therefore he could not buy the produce elsewhere, so 
he cannot claim that he derives no benefit from his transac- 
tion with the borrower (Rabbi Zekharya Agamati). It has been 
pointed out that subsequently on this amud, when Rav Yosef 
repeats the formulation: There a loan; here a sale, he means 
something different, as there he distinguishes between a sale, 
concerning which the Sages did not institute a prohibition with 
regard to that type of interest, and a loan, about which this 
concern does exist (Geon Tzvi; see Rosh and Rif). 
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Adda bar Abba said to Rava: But with regard to establishing the 
repayment of the loan upon produce valued at the market rate, the 
buyer does stand to gain from the agreement, as, if he would have 
to go to acquire produce elsewhere, he would have to give a dinar 
to a broker, and therefore he gains a dinar from the early payment. 
Rava said to him: The case is one where the buyer also gives the 
seller" the broker’s fee. Rav Ashi said: There is generally no need to 
add this fee, as a person’s dinars serve as a broker for him. One 
who has ready cash has no need for the services of a broker. 


§ The Gemara addresses a related issue. Rabba and Rav Yosef both 
say: One who gives money in advance to purchase produce at the 
advance price that is in effect shortly after the harvest but before 
the market price is set must present himself at the granary when 
the seller is threshing his produce. 


The Gemara asks: For what reason is he required to be there? Ifit is 
in order to acquire the produce, he does not acquire it by merely 
being present there, as the acquisition is not completed until he pulls 
the actual produce. And ifit is in order for the seller to accept upon 
himself, in the event that he reneges on the transaction, the curse 
of: He Who exacted payment from the people of the generation of 
the flood, and from the people of the generation of the dispersion, 
will in the future exact payment from whoever does not stand by his 
statement (see 44a), even if the buyer does not present himself 
there the seller also accepts upon himself the curse of: He Who 
exacted payment. This curse is in effect for anyone who reneges on 
a transaction after the money has been paid. 


The Gemara explains: Actually, the reason he must go to the granary 
is for the seller to accept upon himself the curse of: He Who 
exacted payment, for the following reason: One who gives money 
in advance to purchase produce at the advance price gives it to two 
or three" different sellers, in order to ensure that he will collect a 
profit. Consequently, ifhe presents himself to the seller when he is 
threshing his produce, the seller relies upon him, as he knows the 
transaction will proceed. But if the buyer does not present himself 
to the seller when he is threshing his produce, the seller could say 
to him: I said to myself that you must have found better produce 
than mine, and you took that produce. Since the seller is unsure if 
the transaction will be completed, he may change his mind and sell 
to a different buyer. 


Rav Ashi said: Now that you have said that the reason is due to the 
seller's relying upon him, it can be concluded that the buyer does 
not have to go to the seller’s granary in order to convince him that 
he intends to uphold the transaction. Rather, even if the buyer finds 
the seller in the marketplace and says to him that he will not retract 
his offer to buy the produce, the seller will likewise rely upon him. 


§ Rav Nahman said: The principle with regard to the halakhot of 
interest is: Any payment for his waiting," meaning any additional 
sum added in consideration of the fact that the lender delays claim- 
ing his money, is forbidden. And Rav Nahman also said: In the 
case of this one who gives money to a wax seller" to purchase 
loaves of wax from him, and loaves of wax go at the current rate of 
one dinar for four loaves, and the seller said to him: I will give you 
wax in the future at the rate of five loaves for each dinar if you pay 
me now in advance, if the seller has wax with him at the time of the 
transaction, it is permitted to sell at a discounted rate because he is 
in need of cash. But if the seller does not have wax with him, it is 
forbidden, as the extra loaf given is interest. 


Any payment for his waiting - a WX bs: The early com- 
mentaries question what was the novelty of this statement made 
by Rav Nahman. After all, this is the very definition of interest. 
One explanation given is that even with regard to a permitted 
agreement from which the buyer benefits from early payment, 
e.g, if the seller gives him an item at a discounted price, it is 


NOTES 


prohibited to specifically state that the discount is due to the 
delay in receiving the return for his investment (Ra’avad). The 
Ritva explains that by employing the inclusive term any in his 
statement, Rav Nahman is indicating that even in the context of 
a sale, it is prohibited for the seller to lower the price in return for 
receiving an earlier payment. 


HALAKHA 

Where he...gives him — mb DP XPT: It can be deduced 
from here that one who pays early and sets a price based 
on the market rate may not derive benefit from the early 
payment. For example, if it is customary for the buyer 
to pay a broker's fee, he must add this sum at the time 
of the agreement, and he must likewise deduct from 
his payment to the seller any loss in the volume of the 
produce occurring during the lengthy period during 
which the goods were deposited in his care (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 9:1; Shulhan Arukh, 
Yoreh Dea 175:5). 


Any payment for his waiting - mb WINY bs: Any addi- 
tional sum added to the value of the loan in consideration 
of the time the recipient waited before receiving the 
money or the goods is defined as interest. Even in the 
case of a sale, such a payment is forbidden if specified as 
such (Tur, Yoreh Dea 173; Shulhan Arukh, Yoreh Dea 173:7, 
and in the comment of Rema). 


One who gives money to a wax seller — 4 277 X12 
ayy): In the case of one who pays a lower price for an 
item due to early payment, if the item in question is in 
the seller's possession, this practice is permitted even if 
the seller does not currently have access to it, such as in 
a case where he must wait until he finds the key or his 
son returns to access the item. If he does not have the 
item the practice is forbidden, even if others owe him the 
same type of produce (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 9:6; Shulhan Arukh, Yoreh De'a 173:7). 


NOTES 
To two or three - xb na ab: Since the buyer is paying 
the reduced price at an earlier date, and the wheat is not 
yet available, it might turn out to be poor in quality. The 
buyer therefore contracts similar agreements with several 
people in order to ensure than he will receive quality 
produce (Ma‘ayanei HaHokhma). 
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NOTES 

One who borrowed coins — 9wa prix: Rashi indicates that 
this applies only if the borrower found the extra coins when he 
borrowed the money, but if the additional money was discov- 
ered by the lender at the time of repayment, there is a concern 
that this might be considered delayed interest. The Rambam, 
by contrast, does not distinguish in this manner, as one should 
not suspect another of performing a transgression, and it can 
therefore be assumed that the additional money was a gift. See 
Minhat HaBoker. 


Only...a gift - xoa mama: If the one who gave the money 
claims to have erred, itwould seem that the recipient must repay 
him, no matter how great the sum (Rabbi Moshe Kordevero). 


HALAKHA 


One who borrowed coins from another and he found an addi- 
tional amount of money — TWX) man wD NT [12 NT 
maw mA: In a case where one collected money from another, 
whether asa loan, as payment for a sale, or as repayment of a debt, 
and he discovered that the other had given him more money 
than the amount to which he was entitled, the determining 
factor in deciding the status of the money is whether the differ- 
ence was within the range of normal error. For example, if the 
money is usually counted in groups of five and he found five extra 
coins, or one additional coin was found in a case where coins are 
usually counted individually, this is considered a standard error 
(Rema, citing Mishne LaMelekh), and such a discrepancy must be 
returned to the giver even if he does not claim the difference. If 
the mistake was beyond the ordinary range of a standard error, 
it can be assumed to be a gift or for the return of property the 
giver had stolen from the recipient (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 4:10; Shulhan Arukh, Hoshen Mishpat 232:2). 


Perek V 
Daf64 Amuda 


NOTES 


In tens or fives — xmi KIVA: The commentaries fur- 
ther state that one way to count is by units of ten, setting aside 
individual coins to mark sets of ten coins. Consequently, if he 
discovers extra sets of ten coins, and a corresponding amount of 
the coin used for counting, this may indicate that the extra coins 
were given in error (see Shulhan Arukh and Sma). 


Perhaps he once robbed the recipient — mons Diwa KoT: 
Although we do not ordinarily suspect people of stealing, since 
such a substantial error is also an unlikely occurrence, there is 
reason to suspect that he did not err but gave him the money 
on purpose (Nefesh Hayya). 
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The Gemara asks: Isn't this obvious? It is clearly interest. The 
Gemara answers: No, it is necessary for a case where the seller 
has credit in the town, and therefore he could receive wax from 
others. It is necessary lest you say: Since he has credit in the 
town and could receive wax now, this should be similar to a case 
where he said: Give me produce until my son comes, or: Until 
I find the key, and therefore it is permitted to give him money, as 
this is not considered a loan (see 75a). Rav Nahman therefore 
teaches us that since the loaves of wax still lack collection, i.e., 
the seller does not actually own them, they are considered as 
though they were not in existence, which means the reduction 
in price is classified as interest. 


And Rav Nahman said: In the case of this one who borrowed 
coins’ from another, and when he later counted them he found 
an additional amount of money," above the sum they had agreed 
upon, if the addition was within the range that a person can 
make a mistake, the assumption is that the lender erred in his 
calculation, and therefore the borrower is obligated to return the 
extra coins to him. But if not, if the difference was so large that 
it could not have been the result of a simple mistake, it must only 
be that the lender has given him a gift." 


The Gemara inquires: What are the circumstances where the 
additional amount would be within the range that one can make 
a mistake? Rav Aha, son of Rav Yosef, said: 


For example, if the money was given in units of tens or fives," it 
can be assumed that the owner of the money counted the coins 
in groups of tens or fives and erred in his count. 


Rav Aha, son of Rava, said to Rav Ashi: And if the one who 
gave the money is a harsh person, who is not accustomed to 
giving gifts, what is the halakha? Should it be assumed that he 
made a mistake? Rav Ashi said to him: Perhaps that person once 
robbed the recipient," and now he included in the calculation 
the amount he stole, in order to return the stolen money without 
informing him of the theft. As it is taught in a baraita: One who 
robs another and then returns the stolen money by including it 
in the calculation of money" paid for another item has fulfilled 
his obligation to return the stolen money. 


Rav Aha, son of Rava, asked Rav Ashi: And if the giver was a 
person from the outside, with whom the recipient had never 
conducted business, what is the halakha? Should it be assumed 
that the additional money was given in error? Rav Ashi said to 
him: Perhaps another person, an acquaintance of the giver’s, 
robbed the recipient and said to the giver: When so-and-so 
borrows money from you, include it in the calculation. It is 
possible that the one who robbed the recipient chose this manner 
of restoring the latter's money in order to be spared any shame. 


HALAKHA 


One who robs another and returns it es including itir in the 


one steals an item from another and returns it to its oe 
without the owner's knowledge, if the owner knew about 
the robbery, the robber is responsible for the item until he 
informs the owner that it was returned. Consequently, if he 
stole money and added the sum to a payment he owed him, 


if he placed it into a pouch that the owner uses on a regular 
basis, it is as if he returned it with the owner's knowledge, but 
if he threw it into a pouch not currently being used, the thief 
remains responsible for the amount he stole. If the owner 
had no knowledge of the theft, the thief fulfills his obligation 
by incorporating it into his payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:10; Shulhan Arukh, Hoshen Mishpat 355:1). 
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§ Rav Kahana said: I was sitting at the far end of Rav’s house of 
study, and I heard him say: Gourds,’ gourds, but I did not know 
what he was saying, as I did not hear the entire discussion. After 
Rav arose and left, I said to the students: What is this statement 
concerning gourds, gourds, that Rav was saying? 


They said to me: This is what Rav was saying: If someone gave 
money to a gardener to purchase gourds from him, and they were 
going for the price of ten gourds of the length of a span, i.e., the 
distance between the thumb and the little finger, for a dinar, and 
the gardener said to the buyer: If you pay me the money now, I 
will give you gourds a cubit in length at a later point in time, the 
halakha depends on the circumstances. If gourds of this larger kind 
are in the possession of the seller, this type of sale is permitted." 
If they are not in his possession, it is prohibited, as, if he gives 
him larger gourds at a later date for the price of small gourds, this 
constitutes interest. 


The Gemara asks: Isn't this obvious? What is the novelty in Rav’s 
statement? The Gemara answers: The statement is necessary, lest 
you say: Since they increase in and of themselves it is permitted, 
as the gardener does not perform any action, but simply waits for 
the gourds to grow larger before supplying them. Rav therefore 
teaches us that this is also classified as interest. 


The Gemara asks: In accordance with whose opinion did Rav 
rule? He ruled in accordance with the opinion of this tanna, as it 
is taught in a baraita: With regard to one who went to milk his 
goats," or shear his sheep, or extract the honey from his hives, 
if another found him and the farmer said to him: Whatever 
milk my goats produce’ is sold to you, or whatever wool will be 
sheared from my sheep is sold to you, or whatever honey will 
be extracted from my hive is sold to you, this is permitted. It is 
permitted despite the fact that the farmer did not specify precisely 
how much he is selling, and the buyer may receive more of the 
product than the current market value would dictate due to his 
paying for it in advance, as he may also receive less of the product 
than the current market value would dictate. 


The baraita continues: But if the farmer said to him: Such and 
such an amount of milk from what my goats produce is sold to 
you, or such and such an amount of wool from what will be 
sheared from my sheep is sold to you, or such and such an 
amount of honey from what will be extracted from my hive is 
sold to you, a transaction of this kind is prohibited, as the farmer 
is selling him more of the product than the current market value 
would dictate due to his paying for it in advance. The Gemara states 
its question: And one sees in this baraita that even though these 
products increased in value in and of themselves, since they are 
not in existence at the time of the sale, the practice is forbidden. 


NOTES 


If they are in the possession of the seller this type of sale is 
permitted — "Ww wa: According to Rashi, if the seller owns 
gourds the size of a cubit he may sell him larger ones in the 
future in exchange for payment of the price of the smaller ones 
now. Conversely, the Ritva and others explain that he must 
merely be in possession of small gourds. According to this opin- 
ion, Rava's ruling is clear as he does not disagree with Rav but 
merely clarifies his statement (see Geon Tzvi). 


One who went to milk his goats, etc. - wy nx abr pina 
"131: With regard to one who goes to milk his goats or shear his 
sheep and the like, if he says to another that he will sell him the 
milk his goat produces for a certain price, it is permitted. But if 


HALAKHA 


Whatever milk my goats produce — niin nyg m: Some 
commentaries question if this ruling contradicts Rav’s ruling 
prohibiting the advance purchase of an entire orchard at a 
discounted price (see 73a). The Ritva explains that in this case 
the buyer bought it at market price, whereas in the case of the 
orchard the price had not yet been set (see also Tosafot). 


he established a fixed price for different volumes of milk and 
then gave him a reduction for early payment, it is prohibited 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 9:3; Shulhan 
Arukh, Yoreh Dea 175:9). 


BACKGROUND 
Gourd — x: The kera, also called the keruya, is the bottle 
gourd, or Lagenaria vulgaris, a summer plant from the 
gourd family. This plant generally spreads itself along the 
ground as it grows, although it is sometimes hung on trees. 
It is large, between 40 and 50 cm in length and 25 to 30 cm 
wide, jug- or bottle-shaped, and greenish white in color. 
The fruit of the young gourd is generally eaten cooked, 
while its seeds are served as a dessert. 


Bottle gourd 
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HALAKHA 
One who gives money for gourds — "pr 1 DPT yee: It 
is permitted for one to give money to a gardener for small 
gourds that he will receive when they grow larger, even if 
the gardener lowers the price, as the gourds are already in 
existence (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
9:10; Shulhan Arukh, Yoreh De'a 175:8). 


Early payment for wine — } ay DPV obwn: It is per- 
mitted to pay in advance for a particular barrel of wine, 
while stipulating with the seller that if the price changes 
the buyer will bear responsibility himself, but if it turns sour 
the seller must pay for the barrel. If the buyer does not 
accept responsibility for a potential reduction in price, the 
practice is forbidden (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 8:10; Shulhan Arukh, Yoreh De'a 175:13). 


NOTES 
Take these four dinars for a barrel of wine - yaq% yon 
KWINT KWITY HN: According to some early commentar- 
ies, this is referring not to an ordinary purchase, but to an 
investor who pays a storekeeper for a barrel of wine that 
the storekeeper will then sell in small amounts, and they 
will share the profits (Meiri; see also Shita Mekubbetzet). 


It appreciates or depreciates — xd I% MTP According to 
the Meiri, the buyer also accepts upon himself responsibility 
for any other accidents, other than the souring of the wine, 
that might occur to the barrel of wine. 


Perek V 
Daf64 Amudb 


NOTES —W¥—¥—___—_— 
It is close to this and that - x17 my mY ainp: Even if the 
two alternatives are not precisely equal and the seller is 
more likely to gain than to lose from the transaction, it is 


permitted because it is a sale rather than a loan (Haggahot 
Mordekhai; Sefer HaAgudda). 


May not reside in his courtyard free of charge - 17 x 
Dan iasa: Tosafot maintain that this halakha applies only 
to a matter that is publicly visible like renting a courtyard, 
as this has the appearance of interest, but if the borrower 
was accustomed to doing favors for the lender with regard 
to private matters, he may continue to do so even after the 
other has lent him money. 
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The Gemara records another version of this discussion: There 
are those who say that Rava said: The halakha is that since the 
sold items grow by themselves it is permitted, as it does not 
constitute interest. The Gemara raises a difficulty: But isn’t it 
taught in a baraita that if he specifies: Such and such an amount, 
it is forbidden? 


The Gemara answers that there is a difference between the two 
cases: There, with regard to milk and wool, they do not increase 
in and of themselves. This is evident from the fact that if they 
remove this milk from the goat, other milk replaces it. Therefore, 
the milk or wool that is generated after the sale is not an extension 
of the milk or wool that was present at the time of the sale. Con- 
versely, here, in the case of the gourds," they increase in and of 
themselves, as the same gourds continue to grow. This is evident 
from the fact that when they remove this gourd from the ground, 
no other will replace it. Consequently, ifhe sells him gourds now, 
any additional growth belongs to the buyer, as the gourds are in 
his possession from the moment of acquisition. 


§ Abaye said: It is permitted for a person to say to another: 
Take these four dinars for the future delivery of a barrel of 
wine;"" ifit sours, it is in your possession and you are responsible, 
but if it appreciates or depreciates" in value, it is in my posses- 
sion, as I accept any loss that results from a change in price. Rav 
Sherevya said to Abaye: 


This transaction is close to a gain and far from a loss for the seller, 
as he accepts upon himself the risk that the wine may go sour. 
An arrangement of this sort constitutes interest by rabbinic law. 
Abaye said to him: Since the buyer accepts upon himself the 
potential loss if the price depreciates, it is considered a transac- 
tion that is close to both this and that," as there is the possibility 
of both gain and loss. The transaction is therefore permitted. 


MI S H NA One who lends another money may not 


reside in the borrower's courtyard" free 
of charge," nor may he rent living quarters from him at less than 
the going rate, because this is interest. The benefit he receives 
from living on the borrower's property constitutes the equivalent 
of an additional payment as interest on the loan. 


May not reside in his courtyard — na) x5: One who lent 
money to another may not reside in the borrower's courtyard 
free of charge, nor may he pay a reduced rate to stay there, 
even if the courtyard does not stand to be rented out and even 
a place of residence. If the 
ender was already living in the borrower's courtyard without 
paying rent at the time the loan was granted, even if he usually 
o live, he does not have to pay him rent, even to 
ulfill his obligation to Heaven, as the borrower does not suffer 
a loss (Ramban; Rosh). The Rambam holds that in 
here is an obligation to Heaven to pay rent to the borrower in 
order to avoid a hint of interest. If the courtyard was generally 
rented out, everyone agrees that this is considered a hint of 


if the lender does not need to ren 


rents a place 


interest (Rema). 


HALAKHA 


If the lender lent the courtyard owner money without speci- 
fication, and then when he later demanded payment the bor- 
rower offered, in order to delay having to repay the loan, that he 
reside in his courtyard, some say this is a hint of interest, while 
others claim this is fixed interest, which is forbidden by Torah 
law (Rashi; Ra'avad). In a case where the borrower says when 
taking out the loan: Lend me money and reside in my courtyard, 
if the courtyard is typically rented out, it is fixed interest, and if 
it is not usually rented out, it is a hint of interest (Ramban). The 
Rambam rules that in either case it is fixed interest. The Shakh 
writes that since this is a matter of dispute among the authori- 
ties, the burden of proof rests upon the claimant (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 6:2; Shulhan Arukh, Yoreh 
Dea 166:1-2). 
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GEMARA Rav Yosef bar Minyumi says that Rav 


Nahman says: Even though the Sages said 
that one who resides in another’s courtyard without his knowl- 
edge does not have to pay him rent ifthe owner of the courtyard 
does not suffer any loss from the arrangement, nevertheless, if he 
lent money to the owner of a courtyard and then resides in his 
courtyard, the lender must pay him rent. The Gemara poses a 
question: What is Rav Nahman teaching us by this statement? 
We learn this explicitly in the mishna: One who lends money to 
another may not reside in the borrower's courtyard free of charge, 
nor may he rent living quarters from him at less than the going 
rate, because this is interest. 


The Gemara refutes this claim: If this halakha is learned from the 
mishna alone, I would say that this matter applies only to a situ- 
ation with a courtyard that stands to be rented out and a man who 
usually rents a place of residence that would otherwise need to 
find a place to reside. But with regard to a courtyard that does not 
stand to be rented out" and a man who does not usually rent a 
place of residence, as he has another place where he could reside, 
the owner of the courtyard appears to have lost nothing and the 
resident appears to have gained nothing, so you might say that he 
should not have to pay at all. Rav Nahman therefore teaches us that 
even in that case he must pay rent in order to prevent the appearance 
of interest. 


There are those who say a different version of this discussion: Rav 
Yosef bar Minyumi says that Rav Nahman says: Even though the 
Sages said that one who resides in another’s courtyard without 
his knowledge does not have to pay him rent, if the courtyard 
owner says to another: Lend me money and you may reside in 
my courtyard, the lender must pay him rent. 


The Gemara analyzes the difference between the two versions. 
According to the one who said that the lender must pay rent to 
the courtyard owner if he lent him money without the courtyard 
owner's stipulating any conditions, all the more so would he hold 
that the lender must pay rent to the courtyard owner if the courtyard 
owner explicitly stated: Lend me money and you may reside in my 
courtyard, as this indicates a condition obligating the borrower to 
pay interest. According to the one who said that the arrangement 
is forbidden if he says: Lend me money and you may reside in my 
courtyard, it is forbidden only in such a case. But if he merely lent 
him money without any stipulation about the courtyard, it is not 
forbidden. What is the reason for the more lenient ruling? Since 
initially he did not lend him the money with this intention, we 
have no problem with it, as it is possible that there is no connection 
between the loan and his residing in the courtyard. 


The Gemara relates: Rav Yosef bar Hama,’ Rava’s father, would 
seize the slaves of people who owed him money, and he would 
work them against the will of their owners. Rava, son of Rav Yosef 
bar Hama, said to him: What is the reason that the Master does 
this," i.e., seizes and uses these slaves? Rav Yosef bar Hama said to 
him: I maintain that the halakha is in accordance with the opinion 
of Rav Nahman, as Rav Nahman said: A slave is not worth even 
the bread in his stomach. When the slaves work for me and eat in 
my home, I am not causing the owners any monetary loss. 


Rav Yosef bar Hama — xan 33 419 33: A member of the third 
generation of Babylonian amora‘im, Rav Yosef bar Hama lived in 
the town of Mehoza, perhaps as leader of that community. He 
was a disciple of Rav Sheshet, but he also retained ties with the 
method of Torah study and halakhic practice of other Sages. The 
Talmud records halakhic discussions he had with Rav Zeira. 


PERSONALITIES 


Rav Yosef bar Hama’s son was the great amora Rava, who was 
already regarded as one of the leading Sages of his day during 
his father's lifetime. In a number of places the Talmud records 
discussions where he made suggestions or advised his father 
about halakhic matters in a forceful, albeit respectful, manner, as 
appropriate for a son speaking to his father. 
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NOTES 


One who resides in another's courtyard without his 
knowledge - inym Kow ivan wna T7: Some com- 
mentaries maintain that this refers only to one who 
resides there without the owner's knowledge, because 
it therefore appears that he is taking advantage of the 
loan in order to derive benefit from something that does 
not belong to him. If the borrower does not suffer a loss 
and is aware of what the lender is doing, he has not 
transgressed, as it is permitted to give a gift to another 
even after borrowing money from him (Sefer HaAgudda; 
Rosh). 


A courtyard that does not stand to be rented out, 
etc. — ar KUNY wip xb agm: This is the version of 
the text accepted by Rashi and most commentaries and 
ruling authorities. The Rid rejects this version, as, if the 
courtyard would not have been rented out otherwise, 
and the lender would not have paid rent elsewhere, hav- 
ing the lender live in the courtyard should be permitted 
even if he did lend him money, as there is no financial 
benefit here at all. He therefore emends the text so that 
it is to one who does usually rent living quarters (see 
Maharsha). 


What is the reason that the Master does this — »x1 
1317 Va Vay Naw: It seems that Rava's initial concern was 
that this practice constituted stealing, and only afterward 
did he point out that it also involved the prohibition of 
interest or a hint of interest (Torat Hayyim). 


HALAKHA 


One who resides in another's courtyard without his 
knowledge - iny xbw ivan wna 197: One who 
resides in a courtyard belonging to another without the 
owner's knowledge and refuses to leave even when the 
owner instructs him to do so must pay rent for the entire 
time he resided there. If the owner did not instruct him to 
leave and the courtyard would not have otherwise been 
rented out, although the tenant would have otherwise 
rented somewhere else, he does not have to pay rent. If 
the courtyard is usually rented out, even if the tenant 
does not usually pay rent, he is obligated to pay (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 3:9; Shulhan Arukh, 
Hoshen Mishpat 363:6, and in the comment of Rema). 
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LANGUAGE 
Dari — ‘17: Some claim that this name is derived from 
he Greek name Awpic, Doris or Dorian, or Awpog, 
Doros. In light of the historical context, it may perhaps 
be a shortened form of the Persian name Darius. 


Barrels [kuvei] — 9515: The origin of this word appears 
o be Semitic, similar to the Arabic US, kab, mean- 
ing a large goblet without handles. It also bears some 
semblance to the Hebrew word kubba‘at, meaning a 
beaker or cup. 


HALAKHA 

One who seizes another's slave - ivan by fray Apin: 
f one seizes another's slave and has him perform labor 
but does not prevent the slave from performing the labor 
he normally performs for his master, he is exempt from 
payment, since people prefer that their slaves not be 
idle. If the slave was prevented from performing the 
abor he normally performs for his master, then the one 
who seized him must pay the slave's owner the amount 
hat a worker would be paid to perform the labor the 
slave performed for the one who seized him (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 3:7; Shulhan Arukh, 
Hoshen Mishpat 363:4). 


Perek V 
Daf65 Amuda 


HALAKHA 


Since the Master is owed money by the owner of the 
slave this has the appearance of interest — p»D 1V3 
Ma NPA NN 17: It is permitted to use another's slave 
if it does not cause the slave to neglect his work, but he 
may not do so if the owner of the slave owes him money, 
because this has the appearance of interest (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 6:2; Shulhan Arukh, 
Yoreh Dea 166:1). 


We take five se'a from him - man pan Win: With 
regard to one who was owed a dinar of interest by 
another, and in payment of this debt he was given five 
measures of wheat that was valued at four measures 
for a dinar, he must return all five measures of wheat. 
Alternatively, if he prefers, he can pay the current value 
of five measures of wheat, as the transaction itself is 
valid, despite the fact that it involved a transgression 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 8:15; 
Shulhan Arukh, Yoreh Dea 161:8). 


A cloak procured as interest - KDT Kga: If one 
who owed interest to another gave him a cloak or any 
other item as payment of the interest, the lender must 
give the actual item back to the borrower (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 8:15; Shulhan Arukh, 
Yoreh De'a 161:9, and in the comment of Rema). 


LANGUAGE 
Se‘a [geriva] — x73: This word, which apparently comes 
from the Aramaic, bears a similar meaning to the Arabic 
y, jarib; which is a dry measure equivalent to a sea. 


26 


BAVA METZIA ` PEREK V: 65A° 10 qa pa 


yap - prom 27 AKT Wang 275 vor 
IBY YRS 2 PPV TAY NKT 
NIOD KIK APD TON PAK I DIT 
KPID ITAY KP_P 1732 ert 31 
TEVI swan bw fray aping swat h 

mwa- nax ia 


Rava said to him: I will say that Rav Nahman said this with 
regard to specific slaves, such as his slave Dari, who only dances 
among the wine barrels [kKhuvei]'® and does not perform any 
labor. Did he say this concerning other slaves? All other slaves 
perform labor, and their labor is worth more than their board. His 
father said to him: I maintain that the halakha is in accordance 
with this statement said by Rav Daniel bar Rav Ketina that Rav 
says, as he says: One who seizes another’s slave! and has him 
perform labor is exempt from paying the master for the labor of 
the slave, 


Among the barrels — 1313 +3: This term literally means: Among 
the barrels, and it is referring to a wine store. People would buy 
barrels of wine there, but wine was also sold in smaller quantities 
for those who came there simply to dine or drink, similar to a 
modern restaurant or pub. One with no other means of support 


BACKGROUND 


guests in exchange for food or drink. Dari, mentioned here as one 
who served in this capacity, is also mentioned in other places in 
the Talmud. He apparently had no marketable skills. Rav Nahman 
supported him as a servant, but he was usually found whiling 
away his time elsewhere. 


might be employed in such a place to dance and entertain the 
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as it is satisfactory for the master that the work habits of his slave 
not be undone. 


Rava said to him: This statement of Rav Daniel applies when the 
one who seizes the slave is not owed money by the owner of the 
slave. But since the Master is owed money by the owner of the 
slave, this has the appearance of interest," as Rav Yosef bar 
Minyumi says that Rav Nahman says: Even though the Sages 
said that one who resides in another’s courtyard without his 
knowledge does not have to pay him rent, nevertheless, if he 
lent a courtyard owner money and then resides in his courtyard, 
the lender must pay him rent. Rav Yosef bar Hama said to him: 
I retract my opinion, and I will no longer seize the slaves of my 
debtors. 


§ Abaye said: In the case of this one, who was owed a dinar of 
interest by another, and wheat was going for the price of four 
se‘a [ gerivei]' for a dinar in the market, and the borrower gave 
the lender five se‘a of wheat as the interest payment, when we, the 
court, remove the interest the lender took from the borrower, we 
remove only four sea, worth one dinar, from the lender. As the 
other, additional sea is a discount he granted him, it is merely a 
favor, not counted as part of the interest. Rava said: We take all 
five sea from him," as all of the wheat initially came into his 
possession in the form ofinterest, and therefore it is all classified 
as interest. 


And Abaye said: In the case of this one, who was owed four 
dinars of interest by another, and the borrower gave hima cloak 
as payment for it, when we take the interest from the lender we 
take four dinars from him, but we do not take the actual cloak 
from him, as the giving of the cloak is considered a sale. Rava 
said: We take the cloak from him. What is the reason for this? 
So that people should not say that the cloak so-and-so is wearing 
is a cloak procured as interest." 


We take five se'a from him — m»a wpn menn: Maayanei 
HaHokhma maintains that this disagreement is related to a 
fundamental dispute between Abaye and Rava with regard to 
transgressions in general. The disagreement concerns whether 


NOTES 


an action conducted in violation of halakha is of no effect, or 
whether the action is deemed valid even though the perpetrator 
has sinned and he may be subject to a fine or to the reclamation 
of the money (see Temura 4b). 
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Rava further said: Consider the case of this one, who was owed 
twelve dinars of interest by another, and the lender rented a 
courtyard from the borrower that was generally rented for ten 
dinars, but he rented it to him with the price inflated to twelve 
dinars. The borrower agreed to forgo the entire rental payment, 
thereby effectively repaying the twelve dinars of interest. When 
we take the interest from the lender! we take twelve dinars from 
him to pay for the rental, as this was the amount of interest he is 
considered to have collected from him. 


Rav Aha of Difti said to Ravina: But let the lender say to the bor- 
rower: If] were to rent it now, I would pay not twelve dinars, but only 
ten. As when I rented it from you at the higher price it was because 

I profited from it by not having to pay for it, but now that I am not 

profiting, I will rent it as everyone else rents, for ten. The Gemara 

responds: This claim is rejected, as we say to him: You considered 

and willingly accepted it for the price of twelve dinars. 


MI SHNA One may increase the price of rent" to be 


received at a later date instead of at an earlier 
one, but one may not similarly increase the price of a sale." How 
so? If a courtyard owner rented his courtyard to a renter, and the 
owner said to the renter: If you give me the payment now, the rental 
is yours for ten sela a year, but if you pay on a monthly basis it 
will cost a sela for each month, equaling twelve sela a year. Such 
a practice is permitted, despite the fact that he charges more for 
a monthly payment. If a field owner sold his field to a buyer’ and 
said to him: If you give me the payment now, it is yours for one 
thousand dinars, but if you wait and pay me at the time of the 
harvest, it is yours for twelve hundred dinars, this transaction is 
prohibited as interest. 


G E M ARA The Gemara poses a question: What is dif- 


ferent in the first clause of the mishna, and 
what is different in the latter clause? Why is the additional charge 
for later payment permitted in the case of rent but prohibited in the 
case of a sale? Rabba and Rav Yosef both say: The halakha is that 
the obligation to pay a rental fee is incurred only at the end of the 
rental period, and therefore, in this case, since its time to be claimed 
had not yet arrived at the beginning of the rental, the early payment 
is not considered payment for waiting. Rather, the opposite is the 
case: This higher price is the value it is worth, and that which he 
says to him: If you give me payment now it is yours for ten sela a 
year, is a discount that he offers him for the early payment, and 
therefore it is not interest. 


By contrast, in the latter clause, since it is a sale, and the owner of 
the field wants to take the money from now, if he agrees to a later 
payment at a higher price, this is therefore considered payment for 
waiting, and it is forbidden. Rava said: The Sages examined this 
matter closely and established that this halakha is derived from the 
verse that states: “Like a hired laborer, year by year” (Leviticus 
25:53). It is derived from this verse that the obligation to pay the 
rental fee of this year is incurred only in the following year. 


§ The mishna teaches: If the field owner said: But if you wait and 
pay me at the time of the harvest, the field is yours for twelve hun- 
dred dinars, this is prohibited. Rav Nahman said: Tacit interest 
[tarsha]"' is permitted." In other words, one may make a contract 
for a sale with a later payment date at an increased price, as long as 
he does not specify that the higher price is due to the delay but 
merely states a price and a date. 


Tacit interest [tarsha] - XWW: Although some scholars maintain 
that this word is derived from Persian, this interpretation seems to 
be incorrect. According to the Ramban, the term, which derives 
from an Aramaic word that means deaf, refers to a silent charge 


LANGUAGE 


of interest not expressly stated in the transaction. The Ra'avad 
asserts that the source of the word is similar to terashim, meaning 
rocks, i.e., a difficult transaction that includes an extra cost. The 
Meiri writes that tarsha means high, as in a high price. 


HALAKHA 

When we take from him — mya 42977512 *3: If one lent 
another money, and instead of paying interest the bor- 
rower granted him the use of the borrower's property, 
even if the rental price of the property is less than the 
interest owed, the entire sum of the interest owed is taken 
rom the lender, as the use of the property was in lieu of 
he full interest payment (Rambam Sefer Mishpatim, Hil- 
khot Malve VeLoveh 8:15; Shulhan Arukh, Yoreh De'a 16110). 


One may increase rent - 13871 by paya: It is permitted 
for one to add to the price of rent in exchange for delay- 
ing receipt of payment. For example, if one rented out 
a courtyard for a year and told his tenant: If you pay for 
he entire rental now, it will cost you ten sela for the year, 
but if you pay on a monthly basis it will cost one sela per 
month, this is permitted. The same applies to a salary. The 
Rema writes, citing Beit Yosef, that if the renter has already 
taken possession of the courtyard for ten sela a year and 
the owner says to him that if he starts paying each month 
it will cost a sela per month, this is prohibited (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 7:8; Shulhan Arukh, 
Yoreh De'a 176:6). 


One may not increase a sale - 3327 by pana px: If one 
sold real estate or movable property a told the buyer 
that if he pays now he can purchase it for 100 dinars but 
if he pays later it will cost 120 dinars, this is prohibited as 
it is considered a hint of interest (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 7:8; Shulhan Arukh, Yoreh 
Dea 1733). 


Tacit interest - xww: One who sells another an item 
whose price and value are unknown may sell it at a more 
expensive price if the payment is due later, as long as he 
does not expressly state that he is raising the price due to 
the delay in payment. This is the accepted explanation of 
Rav Nahman’s tacit interest agreement, which is permit- 
ted by Rabbeinu Tam, the Rosh, the Ba'al HaMaor, and 
the Rashba, although some of the greatest authorities, 
including the Rif and the Rambam, rule that the practice 
is forbidden (Shulhan Arukh, Yoreh De‘a 173:1). 


NOTES 


Rented his courtyard to him...sold his field to him — 
am ny 15 spv..snyrt ms b Yawn: The Tosefot Yom Tov 
notes that the examples i in the mishna are based on the 
assumption that one in need of money will first sell his 
field before selling his house. Consequently, the tanna 
speaks of a field with regard to a sale, whereas in the case 
of renting he speaks of a house. 


Tacit interest is permitted - Ww xwip: The geonim and 
Rabbi Zekharya Agamati explain that this is referring to a 
case where the seller provides the produce immediately 
while stipulating that the payment will be given at a later 
date according to the more expensive rate that will be 
in effect at that time. Rabbi Moshe Kordevero adds that 
this is permitted not only because the seller does not set 
a specific price, but because he agrees to accept the rate 
that will be in effect later, even though it may occur that 
the price will not increase, and it may even decrease. 
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HALAKHA 

Rav Pappa’s tacit interest arrangement - X55 177 KW: It 
is prohibited to sell an item that is currently worth ten dinars 
for a price of twelve dinars to be paid later, even if the seller 
is wealthy and has no need of the money and the merchan- 
dise would not become spoiled if it remained in storage, as 
the halakha is not in accordance with Rav Pappa’s opinion 
(Shulhan Arukh, Yoreh De'a 173). 


Rav Hama's tacit interest arrangement — Xian 277 XWW: If 
one sells merchandise with the understanding that the buyer 
will resell it at a later date for a price higher than it is currently 
worth, with the seller accepting upon himself responsibility 
or any losses incurred during transport but not for a change 
in market price, the it is permitted for the seller to accept a 
higher price for the delayed payment. This is the Rambam's 
understanding of Rav Hama’s tacit interest agreement. Simi- 
arly, in the case of one who has goods that can be sold else- 
where at a higher price, and he sells them to another for the 
more expensive price in a location where the market price is 
ower, if the seller accepts upon himself the responsibility for 
ransporting the goods, the practice is permitted if the seller 
pays him for the effort of transporting the goods. If the seller is 
someone whose patronage will exempt the buyer from taxes 
and the like, he does not have to pay him even for the effort 
of transport (Shulhan Arukh, Yoreh De‘a 1734-15). 


NOTES 

Rav Hama‘s tacit interest agreement - Xan ATT KYW: 
According to Rashi this type of arrangement is permitted 
because Rav Hama bears the responsibility for losses that 
come about during the transport of the merchandise, 
whereas the Ba'al HaMaor maintains that it is permitted even 
if the buyer bears this responsibility, since he benefits from 
maintaining the merchandise in Rav Hama’s ownership. 
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Rami bar Hama raised an objection to Rav Nahman, and some 
say it was Rav Ukva bar Hama who raised the objection to Rav 
Nahman: The mishna states: But if you wait and pay me at the 
time of the harvest, the field is yours for twelve hundred dinars, 
this is prohibited. Rav Nahman said to him: There is a difference 
between the two cases. There, in the case of the mishna, he fixed 
the price for him as interest, as he explicitly stated that there was 
an additional cost for a later payment, whereas here, in the case 
concerning which I stated my ruling, he did not fix it for him as 
interest, but merely quoted a higher price. 


Rav Pappa said: My tacit interest arrangement" that I offer cus- 
tomers, where I sell my liquor at the times when the market price 
is low and agree to have the buyer pay me for it later on when the 
market price is higher, is permitted. What is the reason for this? 
My liquor would not be lost were I to store it for a while, and 
I do not need money at the present time. I could therefore simply 
hold it to sell at a higher price later. I sell it early because it is I who 
am performing a beneficial matter for the customer, by selling 
it to him earlier without demanding immediate payment, and this 
is not interest. 


Rav Sheshet, son of Rav Idi, said to Rav Pappa: What does the 
Master see to indicate that you should follow yourself, i.e., con- 
sider this matter from your perspective, and therefore conclude 
that it is permitted because you are not earning interest? You could 
equally follow their side, and consider the matter from the per- 
spective of your customers, as, if they had money available they 
would buy liquor at the current price, but now that they have no 
money available they buy it in accordance with the future, more 
expensive rate. Consequently, they are actually paying interest in 
exchange for the delay in payment. Rav Pappa did not respond. 


Rav Hama’ said: My tacit interest arrangement is certainly 
permitted. He would contract to sell merchandise in a location 
where its price was low while setting the price according to the 
more expensive rate in effect in a different location. Those who 
would purchase the merchandise from him would then take the 
merchandise to the other location to sell at the highest price, 
while Rav Hama would accept upon himself a certain measure of 
responsibility for the risks incurred during transport. This deal is 
considered a sales partnership, not interest. 


What is the reason for this? Rav Hama said: It is convenient for 
them that the merchandise remains established in my domain, as 
anywhere that they go, the authorities leave them alone with 
regard to taxes and other people maintain the market for these 
sellers.” The merchants selling Rav Hama’s wares received prefer- 
ential treatment, as Rav Hama wasa scholar from the house of the 
Exilarch, whose members would receive assistance from all. The 
higher price they paid was in consideration for these advantages; 
it was not payment for waiting. 


PERSONALITIES 


Rav Hama - xan 37; Rav Hama was a Babylonian amora from 
the fourth and fifth generations of amora‘im. Apparently, Rav 
Hama was primarily a student of Rava, although he may have 
studied with Rava’s teachers as well. Toward the end of his life, 
Rav Hama served for fifteen years as the head of the academy 


They leave them alone with regard to taxes and they main- 
tain the market for them - KPW amd WPA wpa 177 "paw: 
It was the custom in Babylonia to grant certain commercial 
advantages to members of the household of the Exilarch and 
the Sages. These benefits included announcing that others 


BACKGROUND 


in his hometown of Neharde’a. In addition to his role in the 
academy, he served as the Jewish community's representative 
in meetings with King Shapur of Persia. As a leader of the Sages 
with access to the king, it is clear that his backing was an asset 
to the businessmen of his community. 


would sell no merchandise before the preferred sellers had 
finished their transactions. The members of the household 
of the Exilarch and the Sages were also granted tax exemp- 
tions, and anyone who came as their agents also enjoyed 
such privileges. 
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The Gemara summarizes the rulings in a number of the cases 
discussed above: And the halakha is in accordance with the 
opinion of Rav Hama," that his type of tacit interest agreement 
is permitted. And the halakha is in accordance with the opin- 
ion of Rabbi Elazar, that fixed interest can be reclaimed in 
court. And the halakha is in accordance with the opinion 
of Rabbi Yannai, who says: What difference is it to me if he 
referred to the produce, and what difference is it to me if 
he referred to the produce’s value? In other words, if one gave 
an item or money to another as payment of his loan, this is 


considered a sale without interest. 
MISHN If one sold another a field and the 
buyer gave him some of the money, 
and the seller said to him: Whenever you wish, bring the 
outstanding money and take your field at that point, this is 
prohibited. If one lent money to another on the basis of the 
borrower’s field" serving as a guarantee, and said to him: If you 
do not give me the money now and instead delay your payment 
from now until three years have passed, the field is mine, then 
after three years, the field is his. This is permitted even if the 
field is worth more than the amount of the loan. And this is 
what Baitos ben Zunin would do, with the consent of the 
Sages, when he lent money. 


G E M ARA™ ruling of the mishna is unclear, as 


it requires clarification: In a sale such 
as this, when the buyer has made only a partial payment, who 
enjoys the profits of this field in the interim period, until the 
entire transaction is complete? Rav Huna says: The seller 
enjoys the profits until he receives the full payment, while Rav 
Anan says: In the meantime they deposit the profits in escrow 
with a third party until the transaction is finalized. The Gemara 
comments: And Rav Huna and Rav Anan do not disagree. This 
one is referring to a case where the seller says: When you bring 
all the money you will acquire the field, whereas that one is 
referring to a case where he says at the time of the transaction: 
When you bring all the money you will acquire it from now. 


The Gemara relates: Rav Safra taught the following halakhot of 
interest as a baraita of the school of Rabbi Hiyya: Sometimes 
they are both permitted to enjoy the profits of the field, as this 
does not constitute interest at all; sometimes they are both 
prohibited from doing so. And sometimes it is permitted for 
the seller to enjoy the profits of the field but it is prohibited 
for the buyer to do so; and sometimes it is permitted for the 
buyer to enjoy the profits of the field and it is prohibited for 
the seller to do so. 


When Rav Safra taught this baraita, Rava answered after 
him, in explanation: Sometimes they are both permitted™ to 
benefit from the field. For example, if the seller said to him: 
Acquire the field for yourselfin accordance with the measure 
of your money, he effectively acquires the field incrementally 
in small portions, which is certainly permitted. Sometimes 
they are both prohibited" from benefiting from the field. For 
example, if the seller said to him: When you bring the money 
you will acquire it all from now, if the seller enjoys the profits 
until the remainder of the money is paid, he has clearly taken 
interest. Ifthe buyer does not make the final payment, the field 
will remain the property of the seller and his partial payment 
will be returned, and the field will be considered a loan given 
to the seller. If the buyer enjoys the profits of the field in the 
interim, he will have taken interest. 


NOTES 


And the halakha is in accordance with the opinion of Rav 
Hama - xan 313 xom: The Gemara does not provide a ruling 
with regard to the tacit interest arrangements of Rav Nahman and 
Rav Pappa. The previous discussion clearly indicates that Rav Pap- 
pa's arrangement was forbidden, but the status of Rav Nahman’s 
arrangement is unclear. Tosafot and some other commentaries 
say that the halakha follows the opinion of Rav Nahman as well, 
but the Rambam implies, and the Ramban expressly states, that 
the halakha is not in accordance with his opinion. 


If one sold another a field. . .if he lent money to another on the 
basis of his field — saw Sy mbn.. mwa ny 15 spn: Although 
it is clear from the ensuing discussion in the Gemara that the 
difference between the two cases is the precise nature of the 
agreement between the owner of the field and the lender, it 
seems that the tanna cited the example of a sale in the first clause 
in order to stress that the practice is forbidden despite the fact 
hat it involves a sale, while in the latter clause it is permitted 
even though it involves a loan, especially as the mishna supports 
he lenient opinion by citing an actual case (Tosefot Yom Tov). 


Sometimes they are both permitted — nia omw Oya: The 
Rashba maintains that in the case where the seller says: Acquire 
he field in accordance with the measure of your money, i.e., the 
buyer will progressively acquire land of the value of the sum he 
pays, they are both permitted to enjoy the profits of the entire 
field according to any agreement they make between them. 
Since the price of the sale is clear and there is no loan, any profit 
hat one of them gives to the other in the meantime is considered 
a type of gift. 


HALAKHA 


Sometimes they are both permitted — pamn oF wy Dya: 

If one sold his field to another, received part of the money, and 
told the buyer to take possession of part of the field in propor- 
tion to the amount paid, each may enjoy the profits of the field, 
in proportion to the portion of the field they own (Rambam 

Sefer Mishpatim, Hilkhot Malve VeLoveh 6:6; Shulhan Arukh, Yoreh 
Dea 174:4). 


Sometimes they are both prohibited — prox omww onaya: If 
the seller of a field said to the buyer who had paid for only part 
of the field: When you bring the remainder of the money the 
field will belong to you from now, in the interim they are both 
prohibited from enjoying its profits, but must rather entrust them 
in escrow with a third party. If the buyer pays the remainder of the 
money, the profits should be given to him; if not, they should be 
given to the seller. It is also permitted for them to agree that one 
of them will enjoy the profits and agree to subtract its value from 
the sum to which he is entitled. He may not, however, enjoy the 
profits by stipulating that if the transaction is canceled he will pay 
for the profits, as in that case it is considered interest (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 6:6; Shulhan Arukh and 
Rema, Yoreh De'a 174:5). 
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HALAKHA 


The seller is permitted and the buyer is prohibited - 15% 
DK np amna: If the seller says to the buyer: When you 
pay the rest of the money the field will be yours, the seller 
is entitled to enjoy the profits of the field until the transac- 
tion has been completed. If the buyer enjoys the profits, 
this is fixed interest that can be claimed from him in court 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 6:6; Shulhan 
Arukh, Yoreh De‘a 174:6). 


The buyer is permitted and the seller is prohibited - npiba 
ADK TDI WANN: If one sold a field in the proper manner, and 
the buyer did not pay for it but the seller established the debt 
for him as a loan, the buyer may enjoy the profits from the 
field but the seller is prohibited from doing so (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 6:6; Shulhan Arukh, Yoreh 
De‘a 1741, and in the comment of Rema). 


When you have money | will return the property to you — 
Ý Dyin niya $ Pp: If one sold a house or a field to 
another and said to him: When | have money | will repay 
you and you must return the land to me, the buyer has not 
acquired the field and may not enjoy its profits, and if he 
does so this is considered fixed interest. If the buyer said of 
his own accord: When you have money | will give the land 
back to you, the sale is immediately valid, and the buyer 
may enjoy its profits. In all cases where the party who has 
the right to impose a condition has not done so, it is of no 
significance if the other side makes a statement to this effect 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 6:5 and Sefer 
Kinyan, Hilkhot Mekhira 11:11, Shulhan Arukh, Yoreh De'a 174:1 
and Hoshen Mishpat 207:6). 
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Rava continues: Sometimes the seller is permitted to benefit 
from the field and the buyer is prohibited" from benefiting from 
it, i.e., the transaction is considered interest from the perspective 
of the buyer but not the seller. For example, if the seller said to 
him: When you bring the money you will acquire the field. And 
sometimes the buyer is permitted to benefit from the field and 
the seller is prohibited" from benefiting from it. For example, if 
the seller said to him: Acquire it from now, and the money you 
still owe me will be considered a loan in your possession. In this 
case, if the seller enjoys the profits he benefits from the extended 
payment of the loan. 


The Gemara poses a question: Who is the tanna who taught that 
they are both prohibited from benefiting from the field ifhe says: 
When you bring the money you will acquire it from now? Rav 
Huna, son of Rav Yehoshua, says that the opinion of this tanna 
is not in accordance with the opinion of Rabbi Yehuda. As, if it 
is in accordance with the opinion of Rabbi Yehuda, doesn’t Rabbi 
Yehuda say that uncertain interest is permitted? In this case as 
well, it is uncertain whether the arrangement will result in the 
payment of interest, as it depends on whether or not the rest of 
the payment is given. 


§ It is taught in a baraita: If a borrower pledged a house to the 
lender" or pledged a field to him as a guarantee for the loan, and 
the lender said to the borrower: When you want to sell the house 
or the field, you must sell them only to me for this specified 
monetary value, it is prohibited," as the selling of the field for a 
low price is considered interest paid in exchange for the granting 
of the loan. But ifhe said: You must sell them to me according to 
their value at the time of the sale, this is permitted. 


The Gemara asks: Who is the tanna who taught that if he said: 
You must sell them only to me for this specified monetary value, 
it is prohibited? Rav Huna, son of Rav Yehoshua, said that it is 
not in accordance with the opinion of Rabbi Yehuda. As, if it is 
in accordance with the opinion of Rabbi Yehuda, doesn’t Rabbi 
Yehuda say that uncertain interest is permitted? The interest in 
this case is uncertain, as there is no guarantee that the sale will 
ever be implemented. 


If one sold another a house or sold him a field, and said to the 
buyer: When I have money, give the property back to me in 
exchange for the return of the money that you paid for it, it is 
prohibited, as this transaction is essentially a loan, with the buyer 
enjoying the profits of the field in the interim. But if the buyer said 
to him of his own accord: When you have money I will return 
the property to you," this is permitted. The Gemara again asks: 
Who is the tanna who taught this ruling? Rav Huna, son of Rav 
Yehoshua, said that it is not in accordance with the opinion of 
Rabbi Yehuda. As, if it is in accordance with the opinion of Rabbi 
Yehuda, doesn’t Rabbi Yehuda say that uncertain interest is 
permitted? 


If he pledged a house to him - ma b Jaw: It appears that 
this baraita is the continuation of the previous one cited by 
Rav Safra as part of the statements with regard to interest from 
the school of Rabbi Hiyya. For this reason the Gemara does not 
introduce it employing one of the standard formulas used to 


indicate a citation of a baraita (Rosh). 


NOTES 
For this monetary value it is prohibited - vog bon 0272: 
The Ramban writes that not only is this practice forbidden as 
interest, but the transaction itself does not fully take effect. The 
reason is that the seller lowers the price because he is in need 
of cash, and the halakha states that one can always withdraw 
from a sale of this kind, which is a kind of transaction with 
inconclusive consent (see the Rashba). 
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The Gemara asks: What is different in the first clause and what 
is different in the latter clause? Why does it matter who stated 
the condition? Rava says: The first clause is referring to a situa- 
tion where the seller did not tell the buyer that the decision to 
return the field will be of the buyer’s own accord, but made it a 
condition of the sale. Consequently, the seller always retains the 
option to return the money and recover his field, which means it 
was essentially a loan with the temporary use of the field serving 
as a substitute for interest. Conversely, in the latter clause, it is 
referring to a situation where the buyer said he would return 
the field ofhis own accord." Since the buyer can choose to keep 
the field, it is a proper sale. 


§ The Gemara relates: There was a certain man who sold land 
to another without a guarantee that if the field is repossessed, 
the seller will compensate the buyer for his loss. He observed 
that the buyer was distressed, as he was concerned that the field 
might have been designated as a pledge to a creditor and would 
be taken from him, which would cause him to lose his investment. 
The seller said to the buyer: Why are you distressed? If the 
creditor seizes the field from you, I will pay you from my best- 
quality land, and I will also provide compensation for your 
investment in the improvement of the field, and in addition, I 
will give you the value of any produce taken from you. 


Later, the legal status of this promise was called into question. 
Ameimar said: 


These are merely words of enticement [pittumei millei]™ 
designed to encourage the buyer, but they are not part of a legal 
contract and therefore do not obligate the seller. Rav Ashi said 
to Ameimar: What is the reason for this? Since the buyer is the 
one who needs to stipulate" this condition but he neglected to 
do so, and here it was the seller who stipulated the condition, is 
that why you said that these are merely words of enticement? 


But according to this reasoning, consider the baraita, as it 
teaches that if the buyer says: When you have money I will 
give the property back to you, this is permitted. Now in this 
case it is the seller who needs to stipulate this condition, but 
the seller did not stipulate it and it was the buyer who stipu- 
lated it. Accordingly, they should likewise be regarded as words 
of enticement. 


And we said concerning the baraita: What is different in the first 
clause and what is different in the latter clause? And Rava says 
that the latter clause is referring to a situation where the buyer 
said he would return the field of his own accord. Rav Ashi infers: 
The reason the condition is invalid is that the buyer said to him 
that he would return the field of his own accord. But if he did 
not say to him that he would return the field of his own accord, 
we would not say that these are merely words of enticement, 
even though the statement was made by the buyer about himself, 
and not as a condition by the seller. 


NOTES 


Since the buyer needs to stipulate - mame) va nipior: An 
alternative explanation is quoted by the Ra’avad, citing the 


geonim: The decisive factor is not who stated the condition, 


but when it was stated. If the condition was stated before the 


transaction was completed, it is valid, but if it was pronounced 
at a later stage, it is not. Although this opinion is basically 
accepted as halakha, most early commentaries hold it is not 
the correct explanation of this passage (see Rashba; Ritva). 
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NOTES 


Where he said he would return it of his own accord - a7 
any mb: According to Rashi, the buyer told the seller that 
he will return it if he so desires. The Ra'avad maintains that a 
statement of this kind certainly does not amount to a condi- 
tion of any type, and therefore this would not teach us a novel 
ruling. Rather, he says that the case in the baraita was the one 
where he said he currently would agree to such a sale but does 
not yet know his future state of mind and what his decision 
will be when the time comes. 


HALAKHA 


Words of enticement — sony »ana5: If one sold land to another 
and stipulated that the buyer should return it to him when 
he has the money to buy it back, the buyer must do so, and 
it is prohibited for him to enjoy its profits in the interim. If the 
field was sold without a condition of this kind, but the buyer 
imself said that when the seller has the money he will sell the 
and back to him, the condition is valid, as the buyer obligated 
imself to make this commitment, and the buyer may enjoy 
he profits in the interim. 

The Rema cites an opinion (Tur, citing Rosh; Beit Yosef, cit- 
ing Tosafot) that if the seller made a condition in the buyer's 
avor after the completion of the transaction, these are merely 
words of enticement, and they are not binding. By contrast, 
any stipulation made before the transaction was completed 
is a binding condition. The same applies if they discussed 
the condition beforehand and then wrote a document for 
the transaction without recording the condition within the 
document (Rambam Sefer Kinyan, Hilkhot Mekhira 11:3; Shulhan 
Arukh, Yoreh Dea 174:1 and Hoshen Mishpat 207, 7, and in the 
comment of Rema). 


LANGUAGE 

Words of enticement [pittumei millei] - sony nawa: Words 
based on the Aramaic root peh, tet, mem usually refer to stuff- 
ing or fattening an animal. Here the expression is applied 
metaphorically to statements one says to another in order to 
appease or calm him down, suggesting an idea, so to speak, 
that may perhaps have little basis in reality, in order to per- 
suade the other. 
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BACKGROUND 


Person on his deathbed — ya 23W: According to 
halakha, one who is on his deathbed is given excep- 
tional powers to assign his property to others without 
many of the requirements that such a transfer usually 
entails. The Sages recognized the unique physical and 
emotional state of a dying person and were concerned 
with the possibility that such a person would become 
distraught that his final wishes would not be fulfilled. 
To alleviate this concern the Sages instituted that a gift 
one gives orally while on his deathbed is treated as if it 
had been signed, sealed, and delivered. Consequently, 
the stated desire of one on his deathbed for his property 
to be transferred can take effect even if witnesses were 
not formally appointed and a formal act of acquisition 
was not performed. 


Exilarch - xmba wa: The Exilarchs were recognized by 
the Jews in Babylonia as the heirs to the scepter of Judah 
and entrusted with broad official powers. Descended 
from the house of David, the Exilarch of each generation 
was the leader of the Jews of the Persian Empire and 
their representative to the authorities, who regarded 
him as a member of a royal dynasty. Consequently, the 
Exilarch even held a high rank within the Persian court 
and during various periods was considered third in the 
royal hierarchy. He was responsible for the collection 
of a major portion of the government taxes and could 
appoint leaders and judges whose powers included 
the imposition of corporal, and sometimes capital, 
punishment. Adjacent to the Exilarch’s home was a 
special rabbinical court appointed by him to deal with 
cases involving money and, in particular, property. He 
also seems to have had the authority to make certain 
appointments throughout the country, though most of 
them were made in consultation with the heads of the 
great academies. The Exilarchs themselves were referred 
to in the Talmud by the honorific title Mar before or after 
their name, and some of them were significant scholars 
in their own right. 


NOTES 

If he stated it at the time of the giving of the money 
he has acquired it — mp niyn jaa nywa: The early and 
later commentaries point out that there was no formal 
act of acquisition in this case, as one cannot acquire 
property by means of a loan, and the promise itself was 
mere speech. The Ra’avad explains that since the field 
was mortgaged to the loan, the land is in the lender's 
possession, and this serves to effect the transaction. 
The Torat Hayyim says that this condition was written 
in a document. This is indicated by the Gemara later, 
which relates that Rav Yehuda tore up a document of 
this kind. 
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Ameimar said to him: In fact, any condition stated by the wrong 
person is invalid, but it was stated in the baraita that whenever 
the buyer states such a condition, he is considered like one who 
said that he would return the field of his own accord. 


Q The Gemara relates: There was a certain person on his death- 
bed’ who wrote a bill of divorce for his wife in order to exempt 
her from the obligation of halitza in the event of his death, and he 
moaned and sighed at the time, in distress over having to divorce 
her. She said to him: Why do you sigh? If you recover from this 
illness, Iam yours, as I will marry you again. The Gemara discusses 
the legal validity of this promise. Rav Zevid said: These are merely 
words of enticement designed to encourage him to grant the 
divorce, but they do not actually obligate the wife to remarry him 
if he lives. 


Rav Aha of Difti said to Ravina: And even if they were not merely 
words of enticement, but she had made an actual condition upheld 

by an oath or an act of acquisition, what of it? Is it her prerogative 

to stipulate a condition concerning her bill of divorce? It is not in 

her power to do so, as it is his right to establish such a condition, 
and since he failed to do so explicitly, any condition she accepts 

upon herselfis of no consequence. The Gemara answers: This state- 
ment of Rav Zevid is necessary, lest you say that he himself relied 

upon her condition when he decided to give her the bill of divorce, 
and therefore it is as though he stipulated the condition. Rav Zevid 

therefore teaches us that this is not the case. 


§ The mishna teaches: If one lent money to another on the basis 
of his field serving as a guarantee, and he said to borrower: If you 
do not give me the money from now until three years have passed, 
your field is mine, then if his money is not returned within three 
years, the field is his. Rav Huna says: If the lender stated the condi- 
tion at the time of the giving of the money, he has acquired it" 
all, meaning that if the borrower fails to pay the debt, the entire 
field is transferred to the lender. But if the lender stated his condi- 
tion at some point after the giving of the money, he has acquired 
only a portion of the field corresponding to the money that he 
lent. And Rav Nahman says: Even if the lender stated his condition 
after the giving of the money, he has acquired it all. 


The Gemara relates: Rav Nahman’ performed an action in the 

court of the Exilarch’ in accordance with his statement that even 

if the lender states his condition after the loan is granted, the lender 
acquires the entire field if the loan isn’t repaid within the specified 

time period. The case then came before Rav Yehuda,’ who tore up 

the lender’s deed of ownership of the field, claiming it was invalid. 
The Exilarch said to Rav Nahman: Rav Yehuda tore up your docu- 
ment, i.e., he overruled your decision. Rav Nahman said to him: 
Did a child tear it up? A great man tore it up; he must have seen 

in it some reason to invalidate it, and that is why he tore it up. 


Rav Nahman - jana 31: This is referring to Rav Nahman bar 
Ya'akov, a Sage from the third and fourth generations of Baby- 
lonian amora‘im. Rav Nahman was one of the court scribes of 
the amora Shmuel, though it seems that he did not actually 
study with Shmuel or Rav. He does quote them on occasion, but 
he was primarily taught by their elder students. His principle 
master was Rabba bar Avuh, a disciple of Rav. 

Already known as a gifted student in his youth, Rav Nahman 
married Yalta, a learned and powerful woman from the fam- 
ily of the Exilarch. Having strong ties to his wife's family, he 
was appointed as judge under the auspices of the Exilarch 
in the town of Neharde’a. Due to his status and his diligent 
involvement in monetary judgments, Rav Nahman was the 
acknowledged master of this field of halakha. 

Rav Nahman engaged in talmudic discussions with many 
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PERSONALITIES 


Sages, especially Rav Huna, Rav Yehuda, Rav Sheshet, and Rav 
Hisda. The Gemara in Kiddushin (70a) relates a detailed story 
concerning his relationship with Rav Yehuda, which indicates 
that he regarded Rav Yehuda as wiser than himself. 

Although Rav Nahman did not officially serve as the head 
of an academy, he taught many students, with Rava as his 
outstanding disciple. 

Aside from his powerful intellect, rhetorical skill, and mastery 
of languages, Rav Nahman was known in Babylonia for his 


righteousness, and several stories are told about his good deeds. 


It seems that he lived a wealthy life as an owner of estates and 
a member of the household of the Exilarch. He was recognized 
as the greatest Sage of his generation, and several of his sons 
were also Torah scholars. 


Rav Yehuda - 717? 37; This is Rav Yehuda bar Yehezkel, a sec- 
ond-generation amora. He studied under Rav and Shmuel, later 
aking Shmuel's place as the head of the academy in Pumbedita, 
an institution he assisted in founding. According to legend, Rav 
Yehuda was born on the day of Rabbi Yehuda HaNasi’s death. 
Both his father Yehezkel and his brother Rami bar Yehezkel 
were important amora’im as well. Rav Yehuda cites close to four 
undred statements of his mentor Rav, such that the phrase: 
Rav Yehuda says that Rav says, is the most common five-word 
phrase in the Talmud. His subsequent teacher, Shmuel, who 
aught Rav Yehuda in Neharde’a, was so impressed with his 
student that he remarked: This is not one born of a woman! 
Shmuel often calls Rav Yehuda by the nickname Shinena, mean- 
ing sharp one. Rav Yehuda cites rulings of Shmuel hundreds of 
times throughout the Talmud. 
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There are those who say a different version of this exchange, 
according to which Rav Nahman said to him: A child tore it up, 
i.e., there is no need to take his opinion into consideration, as 
everyone is like a child relative to me with regard to monetary 
laws. Rav Nahman was the greatest expert of his generation with 
regard to monetary matters, and therefore he could discount 
the opinions of others. 


After examining the matter again, Rav Nahman retracted his 
words and then said the opposite of his initial ruling: Even if 
the lender stated his condition at the time of the giving of the 
money, he has not acquired anything. Rava raised an objection 
to Rav Nahman from the mishna, which teaches: If one lent 
money to another on the basis of the borrower's field serving as 
a guarantee, and said to him: If you do not give me the money 
now and instead delay your payment from now until three years 
have passed, the field is mine, then after three years, the field is 
his. Evidently, a condition of this kind is valid. 


Rav Nahman said to him: I used to say that a transaction with 

inconclusive consent [asmakhta]" effects acquisition, meaning 

that any obligation one accepts to serve as a penalty over and 

above the value of what he actually owes is nevertheless binding. 
But Minyumi said that an asmakhta does not effect acqui- 
sition," and the transaction under discussion is an asmakhta. Now 
that he convinced me that his opinion is correct, I have retracted 

my previous opinion. 


The Gemara asks: But if so, the mishna is difficult according to 
Minyumi. The Gemara answers: If you wish, say that the mishna 
is in accordance with the opinion of Rabbi Yosei, who said that 
an asmakhta effects acquisition, but his is a minority opinion. 


If you wish, say instead that the mishna is referring to a case 
where the borrower said to the lender: If I do not repay you 
within three years, you will acquire the field from now," and 
they performed a formal act of acquisition. Since an act of acquisi- 
tion was performed at the time, this is a proper sale and not an 
asmakhta. 


Mar Yanuka and Mar Kashisha,’ the younger and elder sons of 
Rav Hisda, said to Rav Ashi: This is what the Sages of Neharde’a 
say in the name of Rav Nahman: With regard to this asmakhta 
described in the mishna, it effects acquisition at its proper time, 
but it does not effect acquisition not at its proper time. 


Rav Ashi understood them to be saying that the lender acquires 
the field only when the loan is due, and he said to them: This 
statement seems to teach no novel ruling, as the same is true of 
every matter: It effects acquisition at its proper time, but it does 
not effect acquisition not at its proper time. 


Rav Ashi suggests: Perhaps you meant to say this: If the borrower 
encountered the lender within its time, i.e., before the payment 
of the loan was due, and told him to acquire the field, the lender 
acquires the field, as it is assumed that the borrower was sincere. 
But if the borrower encountered the lender after its time, i.e., 
when the payment of the loan was due, and told the lender to 
acquire the field, he does not acquire it. What is the reason for 
this? The borrower says this to the lender out of shame with 
regard to his failure to pay the debt, but he did not really intend 
for him to acquire the field. 


NOTES 


A transaction with inconclusive consent [asmakhta] - 
maapK: Asmakhta is a term used in monetary law, al- 
though the same word bears a different meaning in the 
field of hermeneutics. It refers to a case where one made 
a statement of commitment but there is reason to believe 
that he did not genuinely intend to fulfill that commitment, 
and therefore he did not mean to obligate himself with 
the statement. Rather, he said it only in order to pacify the 
other party or to give the impression that he was serious 
about a particular undertaking. 

The commentaries dispute the precise nature of the 
asmakhta in the present discussion. Some explain that he 
obligated himself to give the lender the field, which was 
worth far more than the amount of the loan. According to 
this opinion, every case defined as an asmakhta involves 
a commitment that one undertook without deriving a 
corresponding benefit (Rashi). Others maintain that even 
if the field was of the same value as the loan, it is defined 
as an asmakhta since one generally does not want to sell 
his land. Therefore, if he did not perform a complete, formal 
acquisition at the time of the commitment, but rather left 
himself the option of nullifying the transaction by means 
of his condition, it is an asmakhta (Rashba). 


HALAKHA 


An asmakhta does not effect acquisition - x XADODX 
xj: If one lent money to another and the field he used as 
a guarantee was worth more than the loan, and the lender 
stipulated that if the borrower fails to repay the debt within 
three years the lender will become the owner of the land, 
this is an asmakhta and the lender does not acquire the 
field. The Rema maintains that the same halakha applies 
even if the field is not worth more than the debt (Rambam 
Sefer Kinyan, Hilkhot Mekhira 11:3; Shulhan Arukh, Hoshen 
Mishpat 207:9). 


HALAKHA 


Where he said to him, you will acquire the field from 
now = POYA MP mb ‘vat: If one lent money to another 
with a guarantee of a field that was worth more than the 
loan, and he said to the borrower: If you do not pay me 
within three years the field will be mine from now, he 
acquires the field if the borrower fails to repay the debt 
(Rambam Sefer Kinyan, Hilkhot Mekhira 11:6 and Sefer Mish- 
patim, Hilkhot Malve VeLoveh 6:4; Shulhan Arukh, Yoreh Dea 
164:4 and Hoshen Mishpat 207:9, 14). 


PERSONALITIES 

Mar Yanuka and Mar Kashisha - ww? 121 XPD Va: Mar 
Yanuka and Mar Kashisha were Rav Hisda’s sons. Contrary 
o the custom of the time, they were both given the same 
name, Mar, with the addition of the names Yanuka, mean- 
ing the younger, and Kashisha, meaning the elder, in order 
o distinguish between them. Some (Josafot) say that the 
elder of the two was called Mar Yanuka because he was 
born to Rav Hisda in Rav Hisda’s youth, while his younger 
brother, Mar Kashisha was born later in Rav Hisda’s life. 
Others (Rashi) say that Mar Yanuka was the younger of 
he two. 

Both sons, and sometimes Mar Kashisha alone, related 
raditions and presented halakhot before Rav Ashi. Even 
hough they were exceedingly old at the time, they did 
not refrain from humbling themselves before the much 
younger Rav Ashi, who was the outstanding Sage of the 
generation. 
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NOTES 

Rav Pappa’s opinion - x33 31 Nv: Some commentaries 
explain that according to Rav Pappa, a commitment is 
defined as an asmakhta only if the one who made the 
commitment clearly exaggerated. Therefore, as long as he 
receives the actual value of the field it is not an asmakhta, 
as any condition that does not involve an exaggerated 
penalty is valid. Others maintain that if the condition is 
not absolute from the outset it is considered an asmakhta 
(Torat Hayyim). 


Particular about money...particular about land - "9p 
YIN] Pap.: Rashi explains that this means that 
the borrower is particular not to sell any of his movable 
property for less than its market value, and he is particular 
not to sell any of his land. Tosafot and the Ramban explain 
that the phrase: Particular about money, means that when 
he took the loan, he took care to ensure that the sum of 
the loan equaled the value of the field in question, and the 
phrase: Particular about the land, means that the borrower 
agreed to make the arrangement only with regard to this 
particular tract of land. 


Is designated repayment - x17 niay: Designated 
repayment is typically a specific property used as a guar- 
antee for the obligation of a certain payment. When a 
property is set aside as designated repayment, the one to 
whom the money is owed has the right before other credi- 
tors to collect payment from this property. This property 
is the only guarantee for the payment of the debt, which 
cannot be collected from other properties. 


LANGUAGE 
Designated repayment [apoteiki] - »p»misx: From the 
Greek úxoðńxn, hupotheké, meaning mortgage or a 
property with a lien. The Sages creatively linked this to 
the phrase apo tehei ka’i, which literally means: On this it 
will stand, i.e., this property is liened to be payment for a 
specific debt. 
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If he is particular about any other land - xyaKa Pap x: Some 
authorities maintain that if one sold land to another in exchange 
for a loan, and he was particular to mortgage only a specific field, 


The Gemara comments: But this is not so, as the halakha is that the 
lender does not acquire the field even if the borrower stated this 
within its time. And as for the fact that the borrower told him to 
acquire it, he told him this only because he thinks: This will ensure 
that when the time for payment arrives, he will not come and 
disturb me. In other words, he is trying to buy time until he can 
repay the loan, but he was not sincere in his statement that the 
lender may acquire the field. 


Rav Pappa says: With regard to this asmakhta, sometimes it 
effects acquisition and sometimes it does not effect acquisition. 
How so? If the lender encountered the borrower while the bor- 
rower was drinking beer, it effects acquisition, as, if the borrower 
agreed to transfer ownership of his field when he did not appear to 
be in financial stress, such as when he was enjoying a drink, he 
assumedly did so with full acceptance of the consequences, and 
therefore the transaction is valid. By contrast, if the lender encoun- 
tered the borrower when he was searching for money with which 
to repay the loan, his agreement does not effect acquisition, as it is 
clear the borrower made the statement under duress. 


Rav Aha of Difti said to Ravina: In the case where the lender 
encountered the borrower while he was drinking beer, perhaps he 
was drinking to neutralize his fear, and he really was under finan- 
cial pressure. Or, perhaps someone else promised him money, and 
therefore he remains in a precarious position even though he can 
repay the debt, which would again mean that his promise is merely 
an asmakhta. Rather, Ravina said that there is a different distinc- 
tion: If the borrower is particular about the money, i.e., if he is 
unwilling to sell his property at less than its market value, the lender 
has certainly acquired the field, as the borrower is clearly not in 
such a precarious financial position, and he is therefore assumed to 
have willingly stated his agreement to give the field to the lender. 


Rav Aha of Difti said to Ravina: Even in that case, perhaps the 
borrower thinks that he ought to present himself as particular about 
the price of his property in order that the price of his other lands 
not be lowered. If people know that he is in need of money they 
will pressure to him to lower the price, and therefore he acts as 
though he is particular about the price, but in reality he did not wish 
to sell the property at all. Rather, Rav Pappa said" that there is a 
different distinction: If he is particular about any other land™ he 
owns and does not want to sell it even at its market rate, he is clearly 
not suffering from financial problems, and in that case the creditor 
certainly acquires the field. 


And Rav Pappa said: Even though the Sages said that an asmakhta 
does not effect acquisition, and therefore even ifhe stipulated that 
the lender can collect the debt by seizing land, the lender does not 
acquire that land, nevertheless, the land is considered to be set aside 
as designated repayment [apoteiki]"' for the lender to collect 
repayment from it up to the amount of money owed. 


Rav Huna, son of Rav Natan, said to Rav Pappa: Did the borrower 
say to the lender: Acquire it for the sake of debt collection? Since 
the borrower did not specify that transferring ownership of the field 
was in place of the payment of the debt, his statement is considered 
an asmakhta, and the field is not set aside as designated repayment. 
Mar Zutra, son of Rav Mari, said to Ravina: And if he had said to 
him: Acquire it for the sake of debt collection, would the lender 
then acquire it? Ultimately, it is an asmakhta, and the halakha is 
that an asmakhta does not effect acquisition. 


HALAKHA 


the transaction is valid even if he did not state: Acquire it from 
now (Shulhan Arukh, Hoshen Mishpat 207:9 in the comment of 
Rema). 
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The Gemara poses a question: But in that case, what is the 
designated repayment spoken of by Rav Pappa? According to 
Mar Zutra’s analysis, it makes no difference whether or not he 
said it was set aside as designated repayment of the loan. The 
Gemara explains: Rav Pappa is referring to a case, for example, 
where the borrower said to the lender: Not only will I give you 
the land if I fail to repay the loan, but even if I do pay you will 
receive payment only from this land" alone, as I will pay off 
my debt to you by giving you land from this field. In that case 
the asmakhta is negated, while the promise of repayment from 
the land remains intact. 


Q The Gemara relates: There was a certain man who sold land 
to another with a property guarantee, meaning that in the 
event that land is seized by the seller’s creditors, the seller will 
reimburse the buyer his purchase money. The buyer said to him: 
If your creditors seize the land from me, will you allow me to 
collect that which is owed to me from the most superior quality 
of the superior-quality land that you have? The seller said to 
him: I will not allow you to collect from the most superior 
quality of my superior-quality land, as I want to keep those 
before me. But I will allow you to collect from other superior- 
quality land I have. Ultimately, creditors seized the field from 
the buyer, and in the meantime a flood came and flooded the 
seller’s most superior quality of his superior-quality land." 


As his remaining superior-quality land was now the best he had, 
the seller was unwilling to give them to the buyer and sought to 
repay him with intermediate-quality land, in accordance with the 
standard halakha concerning reimbursement to a buyer. Rav 
Pappa thought to say: Since the seller said to the buyer that he 
could collect from his superior-quality land, and this superior- 
quality land is intact, the seller must give it to him, in accordance 
with his promise. 


Rav Aha of Difti said to Ravina: But let the seller say to the 

buyer: When I said to you that I would allow you to collect from 

my superior-quality land, that was when the most superior qual- 
ity of my superior-quality land was intact. But now my superior- 
quality land stands for me in place of the most superior quality 

of the superior-quality land I had before, and I am not obligated 

to give you the very best of my property. 


The Gemara relates: Rav bar Shabba’ owed money to Rav 
Kahana.’ Rav bar Shabba said to him: If I do not repay you by 
such and such a date, you can collect the debt from this wine. 
Rav Pappa thought to say: When we said that an asmakhta does 
not effect acquisition, this matter applies only to land, which 
does not stand to be sold, i.e., which is not typically bought and 
sold on the market, and therefore the promise is invalid, as he did 
not genuinely intend to give it to him. But in the case of wine, 
since it does stand to be sold, it is considered like money, and 
therefore he can claim the debt from wine, as he can claim the 
debt from any other item with monetary worth. 


Rav Huna, son of Rav Yehoshua, said to Rav Pappa: This is 
what we say in the name of Rabba: Any statement including 
a condition introduced with the word: If, does not effect 
acquistion." Any agreement that does not involve a definitive 
commitment but does obligate one in the event of a particular 
outcome has the status of an asmakhta and does not effect acqui- 
sition, as the one setting the condition did not really intend to 
fulfill the commitment. 


Rav bar Shabba — aw 73 37: Rav bar Shabba was a fifth- 
generation Babylonian amora. He discussed halakha with Rav 
Kahana, who referred to him as a great man. 


PERSONALITIES 


HALAKHA 


You will receive payment only from this land - pb xp x 
wa xx tye: The Rema, citing the Rashba, rules that if one 
who borrowed money set aside land as repayment for the 
loan and said that if he fails to repay the loan the lender will 
receive payment only from this land, the land is considered 
designated repayment and the borrower must either give 
him that field or repay the loan with money (Shulhan Arukh, 
Hoshen Mishpat 207:9). 


Any statement introduced with the word: If, does not effect 
acquisition — 3? xb NT bs: Any transaction that includes a 
condition that makes it dependent upon a certain outcome 
or action is invalid, as the condition is an asmakhta. The Rema 
mentions several differences with regard to the halakhot of 
asmakhta in various situations, indicating when the condition 
is valid and when it is void (Rambam Sefer Kinyan, Hilkhot 
Mekhira 11:6; Shulhan Arukh, Hoshen Mishpat 207:13). 


NOTES 


A flood came and flooded the most superior quality of his 
superior-quality land - ny yY bow XpTa KON: Some 
commentaries explain that the water did not entirely flood the 
most superior of the superior-quality land; rather, it changed 
the relative value of the fields by causing significant dam- 
age to the superior-quality fields so that they were no longer 
as valuable as before, whereas some of the soil moved to 
land that had previously been designated as inferior-quality 
land, turning it into superior-quality land (Shita Mekubbetzet). 
Some connect this dispute with the discussion in tractate 
Bava Kamma (7b) whether the status of superior-quality and 
inferior-quality land is determined by a comparison with all 
land, or whether the comparison is relative only to the land 
owned by this particular individual (see Minhat HaBoker and 
Urim VeTummim). 


Rav Kahana — X373 37: There are at least four Sages in the Tal- 
mud with the name Kahana, and it is often difficult to pinpoint 


the interaction with Rav bar Shabba identifies this Rav Kahana 
as the Babylonian amora of the fifth and sixth generations. Born 


to which of these individuals a given text refers. In this Gemara, 


in the town of Pum Nahara, Rav Kahana eventually became the 
head of the yeshiva in Pumbedita. His main teachers were Rav 
Zevid of Neharde’a and Rav Shimi bar Ashi, while his primary 
student was Rav Ashi, redactor of the Babylonian Talmud. 
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HALAKHA 
The land must be returned and the produce must be returned — 
IPIT NYIN TIM: If one borrowed money and his field was the 
guarantee for the loan, and the borrower said the field will belong 
to the lender if he fails to repay him within three years, the trans- 
action is invalid, and therefore the lender may not consume the 
produce from the field. If he does so, this is fixed interest. The Rema 
maintains that any produce consumed within three years is merely 
a hint of interest and need not be returned, but produce consumed 
after the three-year period must certainly be returned (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 6:4; Shulhan Arukh, Yoreh 
Dea 164:4 and Hoshen Mishpat 207:13). 


Mistaken forgiveness - myva mynn: One who forgave a loan as 
the result of a mistaken assumption can retract forgiving the loan, 
even if his forgiving the loan was affirmed by an act of acquisi- 
tion (Shulhan Arukh, Hoshen Mishpat 241:2, and in the comment 
of Rema). 


Sells the fruit of a palm tree to another - wanbdpr Diva: If 
one sells an entity that has yet to come into the world, e.g., the fruits 
of a palm tree that have not yet sprouted, he can withdraw from 
the sale even after the fruits grow. If the buyer proceeded to seize 
the fruits, they are not removed from his possession. The Rema rules 
that if the agreement was written in a document, it is as though the 
buyer had seized the fruits (Rambam Sefer Kinyan, Hilkhot Mekhira 
22:2; Shulhan Arukh, Hoshen Mishpat 209:4). 


NOTES §——————————_- 
The dispute between Rav Huna and Rav Nahman - 35 opin 
yang. a7 x17: The Rid explains that both Rav Huna and Rav Nahman 
agree that one cannot transfer ownership of an entity that has not 
yet come into the world. Their dispute is referring to a transaction 
that had not yet been annulled when the item entered the world. 
Does it take effect at this late stage, or is it entirely nullified? 


There a sale, here a loan - meta N37 Vat ON: The early com- 
mentaries explain that since forgiving repayment of the consumed 
produce in the case of a loan involves a prohibition, it cannot be 
assumed that he forgave the money in violation of the prohibition. 
By contrast, the forgiveness of the claim to the consumed produce 
in the case of a sale does not entail a transgression, and therefore 
it is reasonable to assume that he forgave the return of their value 
(see Minhat HaBoker). 
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BACKGROUND 


§ Rav Nahman said: Now that the Sages have said that an 
asmakhta does not effect acquisition, in a case such as that in 
the mishna, when one promised another land for the repayment 
ofa debt, if the lender in fact took it, the land must be returned 
and the value of any produce the creditor consumed from this 
land must also be returned." The Gemara poses a question: Is 
this to say that Rav Nahman maintains that mistaken forgive- 
ness" of payment is not valid forgiveness, meaning that if one 
forgoes repayment of a loan of a certain amount of money in 
error, he can change his mind? In this case, the borrower had 
thought that the lender had acquired the land, and he therefore 
allowed him to consume the produce. 


But if so, Rav Nahman contradicts himself, as it was stated: If 
one sells the fruit of a palm tree to another" before the fruit 
ripens, Rav Huna says: He can retract and cancel the sale until 
the fruits have come into the world, as the fruit is not yet in 
existence. But once they have come into the world, even if they 
are still unripe, he cannot retract, as once the fruits that are being 
acquired exist, the sale has gone into effect. And Rav Nahman 
says: He can retract even once they have come into the world," 
as one cannot transfer ownership of an entity that has not yet 
come into the world, and the actual transaction was performed 
before the fruits existed. 


And Rav Nahman said: I concede that if the buyer seized the 
fruit and consumed it, we do not take its value from him. The 
reason is that since the seller initially accepted the transaction, 
although it involved a legal error, it can be assumed that he 
decided to waive his rights to the fruit and allowed the other to 
take it. Consequently, it can be demonstrated that Rav Nahman 
holds that mistaken forgiveness is forgiveness. The Gemara 
rejects this proof: There, the discussion involves a sale, with 
regard to which it can be said that the seller waived his rights to 
the fruit. Here, it is referring to a loan," and not requiring the 
lender to reimburse the borrower for the produce consumed is 
considered a form of interest. 


Rava said: 


I was sitting before Rav Nahman when he said that mistaken 
forgiveness is valid, and I wanted to raise an objection to him 
from the halakha of exploitation, and he observed me, antici- 
pated my objection, and showed me that he was correct based 
on the halakha of a sexually underdeveloped woman who is 
incapable of bearing children [ailonit].® The Gemara explains: 
Rava wanted to ask: But there is the case of exploitation, where 
the price paid in a sale was in excess of the market value (see sob), 
which is a case of mistaken forgiveness at the time of the sale, 
and yet it is not considered forgiveness. The seller must return 
the excess money paid. And he observed me and showed me 
the halakha of an ailonit. Doesn't the case of an ailonit involve 
mistaken forgiveness, and yet it is valid forgiveness? 


Ailonit - miy: From the detailed discussions in the Gemara, 


primarily in tractate Yevamot, it appears that this term refers to 
a woman who suffers from a genetic defect that does not allow 
her to have children, distinct from a barren woman, whose 
physical and sexual development is normal but who cannot 
have children due to some other medical problem. According 
to those descriptions it appears that a sexually underdeveloped 
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woman can be recognized by certain unique physical traits, 
including a lack of secondary sex characteristics like pubic hair, 


apparently the result of a hormonal deficiency. Furthermore, it 
appears from the Gemara that there are different conditions 
that can classify a woman as sexually underdeveloped, ranging 
from an excess of male hormones to Turner syndrome, in which 
only one X chromosome is present and fully functioning. 


Within halakha there are many discussions about the status 
of a sexually underdeveloped woman, mainly because of the 
lack of secondary female sex characteristics and because they 
develop physically at a relatively advanced age. Consequently, 
there are questions with regard to the age at which a sexually 
underdeveloped woman is deemed to have reached the age 
of adulthood, which is ordinarily defined by sexual maturity. 
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Rava explains: As we learned in a mishna (Ketubot 100b): In the 
case of a minor girl married off by her mother or brother who 
refuses to continue living with her husband, and in the case of 
a woman who is a secondary forbidden relative," and in the case 
of an ailonit," each of these women is not entitled to payment of 
a marriage contract, and they are not entitled to remuneration 
for the produce that the husband consumed from her property 
while they were together, and they are not entitled to sustenance, 
and they are not entitled to their worn clothes that were brought 
into the marriage as part of their dowry and became worn out 
during the marriage. The ailonit granted the rights to the profits 
the husband earned from her property while under the mistaken 
premise that she was married. Yet after the marriage was deter- 
mined to have been contracted in error, the husband does not 
have to return these profits. 


The Gemara comments: But that is not so; the halakha of exploi- 
tation is not a refutation of Rav Nahman’s opinion, nor does the 
case of a sexually underdeveloped woman support his opinion, 
as there are differences between the cases. 


The Gemara clarifies: Exploitation is not a refutation of his 
opinion, as the buyer does not know that there is exploitation 
at the time of the sale that would enable him to forgive him the 
amount he was overcharged, and therefore there is no forgiveness 
in this case at all. Nor does the case of a sexually underdeveloped 
woman support his opinion, as it is amenable to her for her 
husband to receive the profits in order that she receive the name 
of a married woman. She wants to be known as a woman who 
was once married, and therefore she willingly relinquishes her 
rights to the profits from her property during her marriage even 
if it will be found to have been contracted in error. There is no 
mistaken forgiveness in that case. 


§ The Gemara relates: There was a certain woman who said 
to a certain man: Go purchase land for me from my relatives. 
He went and purchased land for her. The relative who sold her 
the property said to the man acting as her agent: If I will have 
money in the future, will you give the field back to me? The agent 
said to him: You and she [venavla| are relatives," and I assume 
that you will be able to come to an arrangement between the 
two of you. 


The Gemara discusses the halakhic significance of this response. 
Rabba bar Rav Huna said: In the case of any expression such as: 
You and she are relatives, that the agent says, the seller relies 
on the assumption that he will be able to come to an agreement 
with his relative, and therefore he does not conclusively resolve 
to enable the other to acquire the field. 


The Gemara comments: In that case, the land itself must be 
returned to its owner, but what is the halakha with regard to the 
produce consumed by the buyer in the interim? Is it deemed fixed 
interest, prohibited by Torah law, and can it be removed from 
the buyer by means of legal proceedings adjudicated by judges? 
Or perhaps it is considered like a hint of interest, prohibited by 
rabbinic law, and therefore it cannot be removed from the buyer 
by means of legal proceedings adjudicated by judges? 


Rabba bar Rav Huna said: It stands to reason that it is like a hint 
of interest, and it cannot be removed from the buyer by means 
of legal proceedings adjudicated by judges. And Rava similarly 
said: It is like a hint of interest, and it cannot be removed from 
the buyer by means of legal proceedings adjudicated by judges. 


She [navla] - xn: According to the 


LANGUAGE 
geonim, whose ver- that this was simply the woman's name. This opinion is sup- 


nacular was Aramaic, navia is an unusual Aramaic term ported by a version of the text mentioned by Rabbi Zekharya 


meaning he or she. Rashi prefers a different explanation, 


Agamati. 


NOTES 


Refuses — nassaia: By rabbinic enactment, a fatherless minor 
girl can be married off by her mother or brothers. This marriage 
is valid only under rabbinic law, and therefore, if upon reaching 
her majority, she refuses her husband by simply saying she 
does not want to be married to him, it is completely annulled 
as though they were never married at all. 


A secondary forbidden relative — %2w: In addition to the 
incestuous relationships forbidden by Torah law, the Sages 
rendered forbidden sexual intercourse with other, more distant, 
relatives, known as secondary forbidden relatives. Examples of 
these include one’s mother’s mother, one’s father’s mother, 
one’s son's daughter-in-law, and one’s daughter's daughter- 
in-law. The Sages were stringent with regard to such cases, 
as they not only obligated one who had married a secondary 
forbidden relative to divorce her, but they even removed the 
wife's rights to the stipulations in her marriage contract. 


HALAKHA 


Refuses to remain married — naga: A minor girl who was 
married off by her brothers or mother and then, upon reach- 
ing majority, refuses to remain married to her husband is not 
entitled to payment of the main sum of her marriage contract, 
but she does receive the additional sum of the marriage con- 
tract. Furthermore, she cannot collect from her husband the 
value of any profits of her property that he has enjoyed, and 
if she borrowed money for her sustenance while she was 
under his aegis and then refused to remain married to him, 
she cannot claim her expenses from him (Shulhan Arukh, Even 
HaEzer 116:5). 


A secondary forbidden relative and an ailonit — Twit 
mato: Ifa man marries an ailonit without recognizing her 
as such, or if he marries a woman forbidden as a secondary 
relative, she is not entitled to payment of the main sum of 
her marriage contract or to any of the stipulations in the mar- 
riage contract, but she does receive the additional sum of the 
marriage contract. She also is not entitled to a stipend for her 
sustenance (Shulhan Arukh, Even HaEzer 16:3-4). 


You and she are relatives — nx xmn x: A woman sen 
messenger to acquire land from a relative of hers, and the seller 
asked the agent whether she would sell back the land to the 
seller when he has the money to pay for it, to which the agent 
replied: Since you are family she will likely return it. When this 
case came before the Sages they said that since the seller did 
not receive a conclusive answer, his agreement to sell the land 
is like an asmakhta, and the transaction does not take effect. 
Consequently, the land, as well as the value of any produce 
that has been consumed, must be returned (Shulhan Arukh, 
Yoreh De‘a 174:3 and Hoshen Mishpat 207:8). 


o% 
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BACKGROUND 

Mortgage — xm2Dw1: This refers to a common arrange- 
ment in which a borrower would allow a lender to take 
possession of one of his fields. The lender would con- 
sume the produce until the loan was repaid. This was 
practiced in different ways, depending on the location. In 
some places, the borrower did not have the right to repay 
he loan before the agreed-upon date. In such a location, 
his arrangement was considered a temporary sale, not a 
oan, and the prohibition against taking interest would 
not apply. In other locations, as described by Mar bar 
Rav Ashi, the borrower had the right to repay the loan 
whenever he chose. Accordingly, the arrangement was 
considered a loan, and were the lender to consume the 
produce without deducting a corresponding sum from 
he money owed, it would be considered a violation 
of the prohibition against taking interest. The Gemara 
will discuss if the prohibition in this case is by Torah 
aw or by rabbinic law. In the continuation of the pas- 
sage, the Gemara will analyze other types of mortgage 
arrangements. 


NOTES 

In a place where the court removes — mont NUN: 
According to Rashi, this means that the borrower can 
remove the lender from his land at any time. The Ritva 
maintains that every mortgage grants the lender rights 
to the land for a minimum of a year, after which the 
borrower can take back his field. He also cites an inter- 
pretation that when the Gemara says he can remove him, 
it means the borrower can remove the lender from that 
field and give him another one instead. 
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Abaye said to Rava: With regard to a mortgage, if the borrower 
pledged a field to the lender, who worked the field and consumed 
its produce during the term of the loan without any agreement 
allowing him to do so, what is the halakha? There, in the previous 
case, what is the reason it is merely a hint of interest? Is it because 
the seller did not fix a particular sum for the buyer as interest? Here 
too, the lender did not fix a particular sum for the borrower, and 
accordingly, this would also be merely a hint of interest. Or perhaps 
the key issue is that there, it is a sale, whereas here, it is a loan, with 
regard to which there is a greater concern about interest. 


Rava said to him: There, what is the reason it is merely a hint of 
interest? It is considered a hint of interest because the seller did 
not fix a particular sum for the buyer as interest. Here too, the 
lender did not fix a particular sum for the borrower, and therefore 
this is not fixed interest. 


Rav Pappi said: Ravina performed an action with regard to a case 
like this, and he calculated and removed from the lender the value 
of the produce he had consumed in the interim. This decision was 
not in accordance with the opinion of Rabba bar Rav Huna. 


Mar, son of Rav Yosef, said in the name of Rava: With regard to 
this following type of mortgage,’ in which the lender holds part 
of the borrower’s land and may consume its produce, the halakha 
depends on the local custom. In a place where the custom is 
that the borrower can repay the loan at any time and the court 
removes™ the lender from the land once the loan is repaid, then 
once the lender consumed a measure of produce equivalent to 
the amount of money that he lent, we remove him from the land 
at that point, as the produce consumed is considered repayment 
of the loan. 


If the lender consumed a measure of produce worth more than 
the value of the loan, we do not remove the value of the excess 
produce from him, as that which he consumed is already gone. And 
similarly, we do not calculate any extra produce as payment from 
one document to another. If the same borrower owed the lender 
an additional sum from another debt recorded in a different docu- 
ment, we do not consider the additional produce he consumed as 
part of the payment for the second document; rather, each loan is 
treated on its own terms. 


And if the field belonged to orphans, once the lender consumed 
a measure of produce equivalent to the amount of money he 
was owed, we remove him from the field. And if he consumed a 
measure of produce worth more than the value of the loan, we take 
the additional amount from him; and we do calculate extra pro- 
duce as payment from one document to another. The reason is 
that the owner of the field generally forgives payment for the extra 
produce the lender consumed, but minor orphans are too young 
to forgive a debt, and the case is therefore judged according to the 
letter of the law. 


HALAKHA 


interest. But if the borrower does not have the option of removing 


Mortgage in a place where the court removes - Kmawa 
nT X~: If one lends money to another who mortgages 
a field or a house to the loan, if it was is in a place where local cus- 
tom allows the borrower to remove the lender from his property 
at any time by paying the debt, if the lender does not give the 
borrower a reduction for the former's use of the land or the fruit, 
this is fixed interest that can be reclaimed in court. If he lowers 
the debt by less than the actual value, this is a hint of interest. The 
only way to carry out this arrangement in a permitted manner 
is by means of a mortgage according to the custom in Sura, as 
explained later. 

Some maintain that if the borrower can remove the lender at 
any time, and the lender subtracts from the debt due to his usage, 
this is permitted, even if he did so by less than the actual value. If 
he did not reduce the debt the practice is forbidden as a hint of 


the lender within the stipulated period, such an arrangement is 
permitted even if the lender does not lower the amount of the 
debt (Tur, citing Rosh). 

Yet others claim that the borrower's ability to remove the 
lender is not the decisive factor at all. Rather, this type of arrange- 
ment is permitted if the lender gives the borrower a deduction, 
and it is forbidden if he does not. If they are in a place where 
it is permitted to remove the lender, such an arrangement is 
considered fixed interest (Tur, citing Rashba). In practice, the 
halakha depends on the local custom. The Rema writes that the 
Ashkenazic custom follows the opinion of the Rashba (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 7:1; Shulhan Arukh, Yoreh 
De‘a172:1). 
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Rav Ashi said: Now that you have said that if he consumed 
more than the value of the loan we do not take it from him, as it 
is considered merely a hint of interest, it follows that if he con- 
sumed a measure of produce equivalent to the amount of the 
money owed him, we also do not remove him" from the land 
without the borrower’s paying him money. What is the reason 
for this? To remove him from the land without the borrower’s 
paying him money is like taking money from him, and this 
consumption of the produce is only a hint of interest, and the 
halakha is that a hint of interest cannot be removed by legal 
proceedings adjudicated by judges. 


The Gemara relates: Rav Ashi performed an action in a case of 
this kind even involving minor orphans, 


as though they were adults. Even if the lender consumed produce 
equivalent to the amount of the debt, Rav Ashi would not collect 
the value of the produce from him, as this is merely a hint of 
interest and therefore it cannot be claimed in court. 


§ Rava, son of Rav Yosef, saysin the name of Rava: With regard 
to this following type of mortgage, in which the lender holds 
part of the borrower’s land and may consume its produce, the 
halakha depends on the local custom. In a place where the 
custom is that the borrower can repay the loan at any time 
and the court removes the lender from the land, the lender may 
consume the produce of the land only with a deduction in the 
amount of the loan granted to the borrower, equivalent in value 
to that of the produce consumed by the lender. And a Torah 
scholar [tzurva miderabbanan],' who must be especially careful 
with regard to his conduct, may not consume the produce even 
with a deduction in the amount of the loan. The Gemara poses 
a question: But if so, in what manner may he consume the pro- 
duce? The Gemara answers: By a fixed payment, the details of 
which the Gemara will soon explain. 


The Gemara asks: This works out well according to the one who 
says that a fixed payment is permitted, but according to the one 
who says that a fixed payment is forbidden, what is there to say? 
As it was stated: With regard to a fixed payment, Rav Aha and 
Ravina disagreed: One said that a fixed payment is permitted, 
and one said a fixed payment is forbidden. The Gemara clarifies: 
What are the circumstances of this fixed payment? The Gemara 
explains: One case of a fixed payment is where the lender says to 
the borrower: For a period of up to five years, I will consume 
the produce of the field without a deduction in the amount of 
the loan; from that point forward I will appraise for you the 
value of all the produce I consume and subtract this sum from 


the debt. 


There are those who say a different version of this discussion: 
Any consumption of produce by the lender without a deduction 
in the amount of the loan is prohibited as interest. And what 
are the circumstances of a permitted fixed payment? When 
the lender says to the borrower: For a period of up to five 
years I will consume the produce with a fixed deduction in 
the amount of the loan; from this point forward I will appraise 
for you the value of all the produce I consume and deduct the 
sum from the loan. 


HALAKHA 

We...do not remove him - 7% wren xb: Wherever a 
mortgage involves a hint of interest, if the borrower seeks 
to deduct from the debt the value of the produce the 
lender consumed, he is not allowed to do so. If the bor- 
rower retracted permission and said he no longer wishes 
the lender to consume the produce as interest, he may 
subtract the value of anything the lender consumes at a 
later stage (Shulhan Arukh, Yoreh De'a 172:1, and in the com- 
ment of Rema). 


LANGUAGE 

Torah scholar [tzurva miderabbanan] - payma SANS: This 
refers to a Torah scholar, particularly a young one. Since 
ancient times, authorities have disagreed as to the linguistic 
source of this expression. Some relate the word tzurva to 
tzarevet, which connotes something hot and scorching, 
like fire. This describes the intense engagement of a young 
scholar in his Torah studies (Rav Hai Gaon). Other commen- 
taries explain that it means vigor and strength, finding sup- 
port for this interpretation from other talmudic expressions. 
The word would therefore be similar to the Arabic root U pò, 
drb, which also denotes vigor and strength (Ran; Arukh). 
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HALAKHA 


A mortgage according to the custom in Sura - 
HDT RMN: If one lends money to another, and the 
latter mortgaged a field or a house to him with 
agreement that the lender can enjoy the profits of 
property during the period of the loan, such a practi 
is permitted according to all opinions if it is performed 
in the manner of a mortgage according to the custom 
in Sura. This involves the mortgaging of the land for a 
fixed period of time, at the end of which the land will be 
returned to its owner free of charge. This arrangement 
is permitted even if the sum allocated for the use of 
the property each year is less than the actual profits 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 6:7, 
71; Shulhan Arukh, Yoreh De'a 172:1, and in the comment 
of Rema). 


And his firstborn receives a double portion of it - 
Dw 5 12 bon i231: If land mortgaged for a loan was 
part of an inheritance bequeathed by a lender, in a 
place where the borrower cannot remove the lender 
the firstborn receives a double portion of the land, but 
in a place where he can remove him, he inherits only a 
portion equivalent to that of his brothers (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 7:4; Shulhan Arukh, 
Hoshen Mishpat 278:7). 


A mortgage in the Sabbatical Year - msnawa xmIawn: 
In a place where the custom is that the borrower can 
repay the lender whenever he chooses and take the land, 
it is considered a regular loan, and therefore the debt is 
canceled by the Sabbatical year. If he cannot remove 
the lender from his land, the Sabbatical Year does not 
cancel the loan (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 7:4; Shulhan Arukh, Hoshen Mishpat 67:2). 


This mortgage in a place where the court removes the 
lender from the land — ppt KINI NADU NT: IN 
a place where the custom is to remove the lender from 
a mortgaged field, even if the latter had collected the 
fruit under the tree, the borrower can remove him from 
the property by repaying the loan, and the borrower 
can then take the fruit. If the lender had already placed 
the fruit in his vessels, they can no longer be taken from 
him (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
7:4; Tur, Yoreh De'a 172). 


LANGUAGE 


Baskets [sisanei] — 309: Sisanei are baskets woven 
from the leaves of palm branches. The word is similar 
to the term sansan, meaning branches, as in the verse: 
“| will climb up into the palm tree, | will take hold of the 
branches [sansinav]" (Song of Songs 7:9). 
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The Gemara comments: The one who prohibits the practice 
according to the first version permits the practice described in the 
second. The Gemara asks: But according to the one who also 
prohibits the practice described in the second version, how is it 
permitted to consume the produce of a mortgaged field? The 
Gemara replies: It is permitted in a case like that of a mortgage 
according to the custom in Sura,™ a city in Babylonia, in which 
this is written in the loan document: Upon the completion of 
these years, during which the lender may consume the produce of 
the field, this land shall leave his possession without money and 
return to the owner, as the entire amount of the loan will have been 
repaid by means of the consumption of the produce. 


Rav Pappa and Rav Huna, son of Rav Yehoshua, both say: With 
regard to this type of mortgage, the halakha depends on the local 
custom. In a place where the custom is that the borrower can repay 
the loan at any time and the court removes the lender from the 
land, the land is not considered his property at all, and therefore 
another creditor cannot collect a debt owed by the lender by 
repossessing it; and if the lender dies, his firstborn son does not 
receive a double portion of it" as part of his inheritance, as it 
did not belong to his father; and the Sabbatical Year cancels a 
debt of this kind, because it is not viewed as having already been 
collected. 


Butin a place where they do not remove him from the land before 
the appointed time even if the debt is paid, then the land has been 
temporarily transferred to him, and therefore a creditor can collect 
a debt owed by the lender by repossessing it, and his firstborn 
receives a double portion of it," and the Sabbatical Year does not 
cancel the debt." 


And Mar Zutra said in the name of Rav Pappa: With regard to 

this type of mortgage, the halakha depends on the local custom. 
Ina place where the custom is that the borrower can repay the loan 

at any time and the court removes the lender from the land," they 
remove him even from dates he has already harvested and spread 

out on the mats. But if he has lifted them and placed them in the 

baskets [besisanei],' he has thereby acquired them, and they are 

his. And according to the one who says that when an act of acqui- 
sition is performed by means of placing items in the buyer’s vessels 

that are located in the seller’s domain the buyer has acquired the 

items, even ifhe did not lift them while they were in the baskets, 
he acquired them when they were placed on the mats. 


A permitted mortgage — mina KMW: There are many differ- 
ent opinions among the authorities concerning the halakhot of a 
hat several halakhot are stated 
in this regard, and it is not always clear which type of mortgage 
is possible that the terms are 
not always used consistently, as expressions like: Deduction, and: 


mortgage. The primary difficulty is 


is being addressed. Furthermore, i 


NOTES 


deduction in the amount of the loan the transaction is permitted, 
but if there is no deduction it is considered a hint of interest. If the 
custom is to remove the lender upon payment and he granted a 
deduction in the amount of the loan, then the practice constitutes 
a hint of interest, and if there is no deduction it is fixed interest 
(see Leket HaKemah and Kereti UFleti). 


Fixed payment, can have different halakhic meanings. 


According to Rashi, in a place where the lender is not removed 
it is permitted for him to consume produce with or without a 
loan, and if the custom is to 
or him to take a field, but not 


deduction in the amount of the 
remove the lender it is permitted 


His firstborn son does not receive a double portion of it - jx 
Dw 5 Aa yin i347: The Torah states that the firstborn son 
receives a double portion of his father's inheritance (Deuter- 
onomy 21:17). This preferential treatment applies only to property 


a house, with a deduction in the amount of the loan, and if he 
does not deduct a sum from the loan, the practice is prohibited 
as a hint of interest. 

Rabbeinu Tam does not distinguish between fields and houses, 
and he deems a mortgage arrangement permitted in all cases if 
there is a deduction in the amount of the loan; his is the most 
lenient opinion. The Rambam’s opinion is the same as Rashi's 
with regard to a mortgage with a deduction in the amount of 
the loan, but if there is no deduction he maintains that the use of 
a field is prohibited as a hint of interest, while the use of a house 
is prohibited as fixed interest. 

The Ra’avad and the Rif agree with Rabbeinu Tam that there 
is no difference between a field and a house. The Ra’avad claims 
that in a place where they do not remove the lender, if he grants a 


ID AT TT PID 


in the possession of the heirs at the time of the death of the father. 
With regard to money owed to the deceased, such as a loan ora 
profit that will be realized only at a later date, the firstborn receives 
a portion equal to that of all his brothers. 


And the Sabbatical Year does not cancel the debt — mwaw py) 
nnvan: The commentaries discuss this issue at length, as it is 
unclear why the Sabbatical Year should cancel a loan given with 
an accompanying mortgage, an idea that runs counter to the 
accepted halakha. One explanation is that this is discussing a 
mortgage in a place where they remove the lender, and the fixed 
time had arrived, in which case it is considered like an ordinary 
debt (Nimmukei Yosef). Furthermore, this halakha applies only to 
the produce, not the loan itself (Ra’avad). 
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§ The Gemara discusses other halakhot of mortgages. Itis obvious 
that if the loan was given in a place where they generally remove 
the lender from the field upon the repayment of the debt, but upon 
lending the money, the lender said: I will not be removed, his 
stipulation is respected, as he said that he will not be removed," 
and he gave him the money only subject to this condition. But if 
the loan took place in a place where they generally do not remove 
him, and he said: I will be removed" when the money is returned, 
what is the halakha? Is it necessary to perform a formal act of 
acquisition with him to formalize this commitment, or is it not 
necessary, as his statement alone is binding? 


Rav Pappa said: It is not necessary to perform an act of acqui- 
sition with him. Rav Sheshet, son of Rav Idi, said: It is necessary 
to perform an act of acquisition with him. The Gemara concludes: 
And the halakha is that it is necessary to perform an act of 
acquisition with him. 


The Gemara addresses another case. If the borrower said to the 
lender: I will go to get the money" to repay you, the lender may 
not consume any more of the produce, as this statement is suffi- 
cient to remove him from the property. But if he said: I am going 
to make an effort to get the money, amora’im engaged in a dispute 
concerning the halakha. Ravina said: The lender may continue 
to consume the produce until the borrower actually brings the 
payment, as he cannot be certain the borrower will manage to get 
the money. And Mar Zutra, son of Rav Mari, said: He may not 
consume the produce. The Gemara concludes: And the halakha 
is that he may not consume the produce. 


The Gemara relates: Rav Kahana, and Rav Pappa, and Rav Ashi 
would not consume the produce of mortgaged fields even with 
a deduction in the amount of the loan, as they were concerned 
about the possible violation of the prohibition of interest. Ravina 
would consume" this produce with a deduction in the amount of 
the loan. 


Mar Zutra said: The explanation for the practice of the one 
who does consume the produce with a deduction in the amount 
of the loan is just as it is in the case of an ancestral field, i.e., a field 
that one inherits from his ancestors within his family holdings 
in Eretz Yisrael. The Torah states that one who consecrates his 
ancestral field can redeem it from the Temple treasury in return 
for one sela, which is four dinars, for each year remaining until 
the Jubilee (see Leviticus 27:16-19). The comparison is as follows: 
With regard to an ancestral field, is it not the case that even though 
he consumes abundant produce over the course of the years, 
nevertheless, the Merciful One states in the Torah 


NOTES 


As he said that he will not be removed - xb NXP XI 
xaponpn: The commentaries and ruling authorities disagree 
with regard to this case. Rashi maintains that the entire discus- 
sion refers to statements made at the time of the granting of the 
loan itself, but the Ra’avad and most other commentaries claim 
that a condition stated at the time of the granting of the loan is 
always valid, and the Gemara is speaking of the stage after the 
loan was granted but before the repayment of the money. The 
mere statement: | will not be removed, is effective because the 
borrower agreed and the lender is in possession of the land. 
Consequently, there is no need for any further act of acquisition 
(see Shita Mekubbetzet). 


Would not consume...would consume — Day.. xb: 
Tosafot ask how this lenient ruling can be reconciled with the 
earlier statement that it is unbecoming for a Torah scholar to 
consume the produce of a mortgaged field, even with a deduc- 
tion in the amount of the loan. It seems that the Gemara here is 
referring to a permitted type of deduction, such as a mortgage 
according to the custom in Sura and the like. For this reason the 
Gemara does not speak in terms of prohibited and permitted, 
but rather simply states that some did consume the produce 
and others did not (Ra’avad). 


HALAKHA 


but the lender and borrower agreed at 
oan that he can be removed at any time, 
is valid, as they both agreed to these term 
he loan. If they did not come to this ag 
outse 
oan, such a promise is binding only if 
an act of acquisition. Conversely, in a p 


but only when the borrower came to repay the 


na place where they do not remove him and he said: 
| will be removed — xapbnon vas Poon KYT KINI: 
n a place where the custom is not to remove the lender, 


he time of the 
their condition 
s when he gave 
reement at the 


hey performed 
lace where it is 


he custom to remove the lender, but be 


ore lending the 


money he said: | will not be removed, such a condition 
is binding even without an act of acquisition (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 7:4; Shulhan Arukh, 


Hoshen Mishpat 278:7). 


| will go to get the money — "tt roy bop: If, in a place 
where they remove the lender, the borrower says: Do not 
consume any additional produce because | intend to pay 
you right away, then even if he did not have the money 
readily available but said he was going to get it, it is no 
longer permitted for the lender to consume the produce 


(Tur, Yoreh De‘a 172). 
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NOTES 


An ancestral field and interest — man minx mw: It would 
seem that the scenario concerning the ‘redemption of an 
ancestral field can be classified as no more than a hint of 
interest. As transactions involving a hint of interest are pro- 
hibited only by rabbinic law, what proof can be brought from 
the verses concerning an ancestral field, which discuss the 
halakha by Torah law? Some explain the proof in accordance 
with the principle stated by the Taz (Shulhan Arukh, Yoreh 
De'a 17:1) that the Sages did not have the authority to render 
prohibited by rabbinic law any matter explicitly permitted in 
the Torah. Therefore, if this practice is permitted with regard 
to an ancestral field, the Sages would not render it prohibited 
in the context of a loan. 


For the halakha of one whose field borders the field of his 
neighbor - X% 327 xt: According to Rashi, this means 
hat the individual in possession of the mortgaged field is 
automatically considered the one whose field borders that 
of the neighboring field, and has first rights to purchase that 
field, even before others owning land bordering the field 
being sold. The Ramban, and it seems also the Rambam 
and the Rashba, explain that the Gemara is in fact ruling in 
he opposite manner: A mortgaged field resides with him 
emporarily, and therefore it grants the holder no rights at 
all to bordering fields. 

Rabbi Moshe Kordevero explains the Gemara in a different 
manner, that if one wants to mortgage his field, his neighbor 
has first rights to accept the mortgage. 


HALAKHA 

An unspecified mortgage is for a year — KAW XPD OND: 
If a mortgage was given without a specific time frame, the 
borrower cannot remove the lender from his property during 
the first year of a loan. If the local custom is otherwise, he may 
remove him in accordance with the local custom (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 7:2; Tur and Beit Yosef, 
Yoreh Dea 172). 


Mashkanta...for the halakha of one whose field borders 
on the field of his neighbor — x1¥12 137 KT.. RDDW: 

f one mortgages his field and then sells it to the one to 
whom it was mortgaged, the owners of the neighboring 

fields cannot claim precedence. If he sold it to another, the 
owner of the mortgage cannot remove the buyer, even if he 
is not from a neighboring field. Some authorities maintain 
hat the one in possession of the mortgage can remove an 
outsider who bought the field (Rema, citing Tur; Mordekhai). 
The Rema maintains that the owner of the mortgage can 
remove the buyer even if he was an owner of a neighboring 
field, provided that the giving of the mortgage was not an 
act of subterfuge designed to allow the field’s owner to avoid 
selling the field to the neighbor (Rambam Sefer Kinyan, Hil- 
khot Shekhenim 12:9; Shulhan Arukh, Hoshen Mishpat 175:57). 


The halakha is not...in accordance with the documents 
of Mehoza — P% spws...xb xn mh: One who enters 
into a joint business venture with another may not add the 
expected profits to the principal, in case the undertaking 
fails to earn the full profit, which would result in the bor- 
rower paying interest. Similarly, one may not give money 
as part of a business deal and write that it is a loan, in case 
the uninformed heirs demand the entire sum even if the 
venture involved a loss (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 5:10; Shulhan Arukh, Yoreh De‘a 17:24). 


The halakha is not...in accordance with the tenancies 
of Neresh -+Y *pomp...x9 xmaoq m9: One who had a 
field mortgaged to him fora loan may not then lease it to its 
owner, i.e., allow him to maintain control over it for a fixed 
sum. Some authorities render this permitted in the case of 
a mortgage according to the custom of Sura (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 5:15; Shulhan Arukh, Yoreh 
De‘a 16411, 172:2). 
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that he redeems it at four dinars a year, despite the fact that 
the produce is worth more? Here too, it is no different.’ Since 
he established the deduction of a fixed sum that he cannot be 
sure he will receive, the practice is permitted, even if he in fact 
profits from the arrangement. 


And the one who prohibits this arrangement could have said 
to you that the halakha with regard to an ancestral field is discuss- 
ing consecrated property and the Merciful One established 
redemption for it, on the basis of which the Sages determined 
the full redemption. Here, by contrast, it is a loan, and therefore 
it has the appearance of interest. 


Rav Ashi said: The elders of the town of Mata Mehasya® told 
me: An unspecified mortgage [mashkanta] is for a year." The 
Gemara poses a question: What is the practical difference result- 
ing from this ruling? The Gemara explains: It means that if the 
lender consumed its produce for a year, the borrower can then 
remove him; but if not, the borrower cannot yet remove him, 
as an unspecified mortgage does not last less than this period 
of time. 


And Rav Ashi said: The elders of Mata Mehasya told me: What 
is the meaning of the word mashkanta? It is referring to the 
fact that it resides [shekhuna] with him. The Gemara again 
asks: What is the practical difference resulting from his state- 
ment? The Gemara answers: It is relevant for the halakha of 
one whose field borders the field of his neighbor.""® Since the 
mortgaged field resides with him, it is considered his property to 
a certain extent, and therefore he is granted the right to purchase 
a neighboring field before an outside party does so. 


Rava said: The halakha is not in accordance with those who 
approve of the tacit interest agreement of Rav Pappa, nor 
in accordance with those who approve of the documents of 
Mehoza,' nor in accordance with those who approve of the 
tenancies of Neresh."® 


BACKGROUND 


Mata Mehasya - xoma x: This was a small town in Baby- The halakha of one whose field borders the field of his 


lonia near Sura. It was the home of Rav Ashi, and the Talmud 
was edited there. In later times, Sura and Mata Mehasya appar- 


ently merged, becoming a single town. 


Location of Mata Mehasya, Sura, and Neresh 


neighbor — X9% 337 KY": There is a halakha that when one 
sells his field, the owner of a bordering field has the right of 
first refusal, and he can compel the buyer to let him have it, 
although of course he must reimburse him for his purchase. 
This halakha is based on the command: “You shall do that 
which is right and good” (Deuteronomy 6:18). Since it makes 
no difference to the seller who purchases his field, whereas the 
neighbor has a legitimate reason to want this particular field, as 
it is certainly easier to work and guard two contiguous plots, it 
would be unfair not to grant ownership to the one who would 
benefit most. This halakha applies only to a sale, as in the case 
of a gift the owner might have his reasons for preferring the 
other individual. 


Of Neresh — »xwa: Neresh was a Babylonian city near the 
Neresh River, south of Sura. This was an important agricultural 
and commercial center that was home to a large number of 
farmers who grew dates and produced alcoholic beverages. Its 
inhabitants were generally considered uncultured. Neverthe- 
less, it had a Jewish community for many generations, produc- 
ing no small number of Sages. At one point the prominent Sage 
Rav Pappa was the head of the yeshiva in Neresh. 
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The Gemara clarifies these statements: The halakha is not in 
accordance with those who approve of the tacit interest agree- 
ment of Rav Pappa; this is referring to the tacit interest agree- 
ment of Rav Pappa (65a). Rav Pappa would sell liquor and accept 
delayed payment at a higher price, and believed this to be 
permitted since he did not gain anything from the arrangement. 


What are the documents of Mehoza? In Mehoza they would 
lend money to someone for him to use in a joint business venture, 
and add the profits to the principal, as though the transaction 
were already completed, and they would write the full sum owed, 
including the lender’s share of the profits, in the document. The 
reason it is prohibited to do this is that who says there will be any 
profit? It is possible that the borrower will suffer a loss or earn 
less than expected, and he will eventually be paying interest if he 
pays the full amount recorded in the document. 


Mar, son of Ameimar, said to Rav Ashi: Father would do so," 
i.e., he would add the profits to the sum of the loan contract, and 
when they came before him and told him they had not earned 
enough profit he would believe them and reduce the debt to the 
amount they had actually earned. Rav Ashi said to him: This 
works out well while the lender is still here, but if he dies 
and the document comes before the orphans, what would hap- 
pen in that case? Unaware that profits have been added to the 
document, the orphans would demand the entire sum, which 
would constitute interest. The Gemara comments: This innocent 
observation of Rav Ashi’s was “like an error that proceeds 
from a ruler” (Ecclesiastes 10:5)" and Ameimar died shortly 
afterward. 


The Gemara addresses the final ruling. What are the tenancies of 
Neresh? In the town of Neresh they would write a document in 
this manner: So-and-so has mortgaged his land to so-and-so, 
and the borrower then went and leased it back from him for a 
fee that was added to the payment of the loan. This transaction 
is problematic. When did the lender acquire it, such that he 
can subsequently transfer it back to the borrower? As he is not 
the actual owner of the field, the money for the lease is actually 
payment for the delay in repaying the loan, and therefore this 
arrangement is considered interest. 


The Gemara comments: And nowadays, when we write a docu- 
ment in this manner: We acquired the property from him and 
we waited a while and then the borrower went and leased it back 
for such and such a price, a formula that states that the lender has 
acquired the field and may now lease it to others, which is utilized 
so as not to lock the door in the face of potential borrowers,’ it 
is permitted, as it does not have the appearance of a loan with 
interest. The Gemara concludes: But this is not correct, as even 
if the field is in his possession, since he has not acquired it properly, 
it is considered interest. 


MI S H N A One may not establish a deal with a store- 
keeper for half the profits.” It is prohib- 
ited for one to provide a storekeeper with produce for him to sell 
in his store, with half the profits going to the lender. In such an 
arrangement, the storekeeper himself is responsible for half of any 
loss from the venture, effectively rendering half of the produce as 
a loan to the storekeeper. The lender remains responsible for 
the other half of any loss, and the storekeeper provides a service 
by selling his produce for him. This service, if provided free of 
charge, is viewed as interest paid for the loan, and is prohibited. 
And similarly, one may not give a storekeeper money with 
which to acquire produce for the storekeeper to sell for half the 
profits. These activities are both prohibited unless the owner 
gives the storekeeper his wages as a salaried laborer hired to sell 
the produce, after which they can divide the remaining profits. 


NOTES 
Father would do so — °377 ay NA: Some commentaries 
ask: If he trusted the other side, why did he write the docu- 
ment in that manner? The Ra‘avad answers that he wanted 
to have a way of enforcing payment in case they attempted 
to cheat him. 


Like an error that proceeds from a ruler - obo kyu TWD 
vbw: The Talmud relates several incidents with regard. toa 
scholar who was not careful about what he said and let slip a 
harsh comment, which, although not meant as a curse, had the 
effect of making his words come true. 


BACKGROUND 

So as not to lock the door in the face of potential borrowers — 
mb 23 mba Sian sow *13: This is a multifaceted ordinance 
instituted by the Sages in order to prevent a situation where 
people would hesitate to lend money to others. Among the 
many halakhot included in this ordinance are that a loan by oral 
contract can be collected from the heirs of the borrower (see 
Bava Batra 175b), that a lender is paid with the intermediate- 
quality land of the borrower (see Bava Kamma 8a), and that the 
court limits its examination of witnesses in cases concerning 
loans (see Sanhedrin 3a). 


Joint venture — xp»: This mishna, as well as several sub- 
sequent mishnayot, addresses the manner in which one can 
enter into a joint business venture with another so that it is 
satisfactory to both parties without transgressing the prohi- 
bitions related to interest. As explained on 104b, a common 
type of joint venture was where one individual would supply 
the capital, and the other would manage the joint venture, 
receiving a share, commonly half, of the profits for his efforts. 
The halakhic issue at hand is that this arrangement can be 
viewed as one where the investor is lending half of the invested 
capital to the manager, with the manager agreeing to supervise 
the venture in exchange for receiving the loan. Providing this 
service in exchange for receiving the loan is tantamount to 
paying interest. 


HALAKHA 

A storekeeper for half the profits - 13¥ mynd sam: If one 
gives money or produce to another as a business deal for which 
responsibility for half of the potential loss is upon the giver and 
responsibility for the other half is upon the recipient, this is 
prohibited. Consequently, in order for the arrangement to be 
permitted, the lender must pay the other the daily wage of an 
idle worker who is prevented from performing his usual labor 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 5:9; Shulhan 
Arukh, Yoreh De‘a 177:5). 
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NOTES 

One-third of their maturation [meshullashin] - pown: 
According to Rambam’s Commentary on the Mishna, the 
term meshullashin does not mean: One-third of their matura- 
tion, but rather: Until they are three years old. An alternative 
explanation, cited by Rabbi Zekharya Agamati, maintains that 
this word refers to the animal's strength and power. In other 
words, he must raise them until they are capable of working 
and producing a profit. 
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One may not give eggs to another to place chickens on them in 
exchange for half the profits, and one may not appraise calves or 
foals for another to raise them for half the profits. These activities 
are both prohibited unless the owner gives the other wages for his 
toil and the cost of the food he gives to the animals in his tempo- 
rary care. All this applies when the lender establishes a fixed mini- 
mum profit he insists on receiving regardless of what happens to 
the animals. 


But one may accept calves or foals to raise as a joint venture for 
half of the earnings, with one side providing the animals and taking 
full responsibility for losses, and the other providing the work and 
the sustenance, and the one raising them may raise them until 
they reach one-third of their maturation," at which point they are 
sold and the profits shared. And with regard to a donkey, it can be 
raised in this manner until it is large enough to bear a load. 


G E M ARA The Sages taught: When the mishna states 


that the owner must pay the manager of 
the venture as a salaried laborer, it means he must pay him as an 
idle laborer. The Gemara poses a question: What does it mean to 
pay someone as an idle laborer? 


Abaye says: It means that he is paid as a laborer who is idle from 
that typical labor" of his from which he is kept idle. In other words, 
he must receive the amount of money that an individual would be 
willing to accept to refrain from his current occupation and engage 
in an easier task. 


The Gemara comments: And it is necessary for the tanna to teach 
us both halakhot, that of a storekeeper who was given produce to 
sell as well as one who was given money to buy the produce. As 
had he taught only the halakha of a storekeeper who receives 
produce to sell, I would say that it is specifically a storekeeper for 
whom itis enough to receive his wages as an idle laborer, because 
his toil is not great, as the produce is already prepared and he 
merely has to sell it. But in the case of one who was given money 
with which to acquire produce, whose toil is great, as he must 
find the produce in the market and bring it back to his store, I might 
say that it is not sufficient for him to be paid as an idle laborer. 


And conversely, had the tanna taught only the halakha of one who 
receives money with which to acquire produce, I would say it is 
in the case there that he requires payment as an idle laborer, 
because his toil is great, but with regard to a storekeeper, whose 
toil is not great, I would say that any amount is enough for him; 
that, for example, even if the one providing the produce only 
immersed his bread in brine with the storekeeper, or only ate one 
dried fig with him, this is sufficient to count as his wages, i.e., 
providing the bit of brine or a fig is sufficient to account for the 
storekeeper’s labor. It was therefore necessary for this halakha to 
be stated with regard to both cases. 


A laborer who is idle from that labor - anit bw bya byip> 
mown: The early commentaries suggest several explanations 
of this statement, According to Rashi, the Smag, and the Rashba, 
it means that if this particular individual was previously involved 
in difficult labor for which he earned a high wage, the court 
estimates how low a wage he would be willing to accept to 
perform an easier task, and the manager of the venture receives 
the wages for the simpler task. 
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Tosafot maintain that the court estimates how low a wage 
one who was previously involved in performing difficult labor 
would be willing to accept in order to remain completely idle 
from his previous labor. The court does not take into consider- 
ation his work in the store, even if it is more difficult than his 
former employment. This is also the opinion of the Beit Yosef, 
the Shakh, and the Gra. 

According to the Tur, the court treats him as though he were 


previously an idle laborer, and they calculate how much he 
would want to receive in order to be employed in this capac- 
ity. A different opinion is that of Rabbeinu Hananel, which is 
accepted by most Sephardic commentaries. He contends that 
the Gemarais referring to a season when laborers are idle, when 
there is not much work available and a laborer is therefore 
willing to accept lower wages for his services. 
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§ Parenthetically, the Gemara lists the terms: How many goats, 
and chickens, we add; this constitutes a mnemonic device for 
the following discussions. 


The mishna teaches that one may not enter into a joint venture 
with a storekeeper unless he gives him his wages. The Sages taught 
in a baraita: How much is his wage? What is the minimum 
amount he must be paid to avoid the prohibition of interest? It is 
permitted whether it is a lot or a little, in accordance with the 
agreement between them; this is the statement of Rabbi Meir. 
Rabbi Yehuda says: Even ifhe only immersed his bread in brine 
with him, or only ate one dried fig with him, this is sufficient 
for his wage. Rabbi Shimon ben Yohai says: He must give him 
his full wage, i.e., as a laborer. 


The Sages taught: One may not appraise animals, i.e, one may 
not give his animals to someone else to raise after appraising their 
worth, in exchange for half the profits, neither goats, nor sheep, 
nor anything else that does not produce revenue while it eats. 
In other words, one may not enter into an agreement that any 
increase in value over and above the original appraisal of the ani- 
mals will be shared between the owner and the one raising the 
animals. Since the animals do not produce revenue for the one 
raising them, his caring for the animal on behalf of the owner is 
tantamount to paying interest, as in the mishna. 


Rabbi Yosei, son of Rabbi Yehuda, says: One may appraise 
goats for another to raise in this manner, because they produce 
milk, and one may appraise sheep for another to raise in this 
manner, because they are shorn for their wool, and they also 
have their wool removed when they are washed in water, and 
they are plucked of their wool by means of thorns, and the one 
who raises them can collect this wool. Consequently, the milk 
and wool generate revenue for the one raising them, and this 
can serve as a wage to avoid the prohibition of interest. And 
the same applies to a chicken, because it produces eggs while 
it eats. 


The Gemara asks a question: And as for the first tanna, how does 
he respond to this claim? Does he claim that shearing and milk 
do not provide the payment of the wage for his toil and for the 
animal’s food? The Gemara answers: If the arrangement allows 
him to keep the sheared wool and milk, everyone agrees that 
this is sufficient to avoid the prohibition of interest. When they 
disagree, it is with regard to a case when he receives only the 
whey [benasyovi],' i.e., the water left from the milk, and the 
pluckings [vetoteri]"! from the goats. 


The Gemara clarifies the dispute: The first tanna holds in accor- 
dance with the opinion of Rabbi Shimon ben Yohai, who says 
that he gives him his full wage. Since the value of the whey and 
pluckings is less than a full wage, his receiving them does not suf- 
fice to replace his wage. Rabbi Yosei, son of Rabbi Yehuda, holds 
in accordance with the opinion of his father, who says that even 
ifhe only immersed his bread in brine with him, or only ate one 
dried fig with him, this is his wage, as there is no demand that 
his wages be commensurate with his toil. 


The Sages taught: A woman may rent out to another woman a 
chicken to sit on the eggs belonging to the renter in exchange for 
two of the chicks hatched from the eggs." But with regard to a 
woman who said to another: The chicken is mine and the eggs 
are yours, and you and I shall share the chicks, i.e., my chicken 
will sit on your eggs until they hatch, Rabbi Yehuda permits this 
practice, and Rabbi Shimon prohibits it. He holds that since the 
owner of the chicken is responsible for half of the loss to the eggs, 
therefore part of this venture is a loan. As she is not being paid for 
her efforts, it is considered interest. 


LANGUAGE 

Whey [nasyovi] — 39): Nasyovi, a term relevant to the 
cheese-making process, refers to the liquid that remains after 
he milk has congealed into cheese. It seems that the source 
of this term is nasav, meaning turned, i.e., that which is turned 
or taken from the milk. In modern Hebrew nasyov is a term 
or any liquid that remains after a material has congealed and 
separated from it. 


Pluckings [toteri] — nin: Commenting on the explanation of 
Rabbeinu Hananel, the Ra’avad says that this word is a contrac- 
ion of totei riei, meaning underneath the dung. According to 
Rashi, it comes from the root neter, meaning left over, referring 
o the wool shed by a goat. 


NOTES 
Pluckings — "nin: According to Rabbeinu Hananel, this refers 
to the wool between a sheep's legs, which is shorn off so that 
the animal does not soil itself with its dung. After shearing it 
off, the one raising the animal can sell this wool for a small 
amount of money. 


HALAKHA 

A woman may rent out...a chicken — TNN.. mpwn: 
It is permitted for a woman to rent out to another woman a 
chicken to sit on eggs belonging to the renter in exchange 
for two of the chicks that will be hatched. There is no concern 
about interest in this transaction because the terms of the 
transaction define it as a rental agreement, and do not place 
the responsibility for the eggs upon the owner of the chicken 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 8:14). 
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NOTES 

Wages of a porter - 4D 13%: Most commentaries explain 
that the other party receives an additional fee for transport- 
ing the animals to pasture, as, if it is not the custom for each 
shepherd in that locale to transport the animals himself, the 
owner cannot claim that this is a condition of his labor in this 
venture (Meiri). In the Shita Mekubbetzet it is explained that 
if the local custom is to pay a separate fee for carrying the 
animal, then rather than adding it to the sum of expenses he 
receives at the end of the term for his caring for the livestock, 
the owner must pay him this sum at the outset. 


Rav Ilish was a great man — K7 7218124 why a: As he was 
a great man, he presumably did not transgress a prohibition, 
and therefore it can be assumed that there was a scribal error 
in the language of the document. In the case of an ordinary 
person, it would be assumed that the transaction involved 
interest, and the court would proceed accordingly (Ra’avad). 


And he would not feed people with something forbid- 
den - 9D 7 xb wd XPI: The Rashba cites this case 
as proof that in a transaction with a hint of interest, only the 
lender, not the borrower, violates a prohibition. The Mishne 
LaMelekh contests this analysis. 


PERSONALITIES 


Rav Ilish — why a: Rav Ilish was a fourth-generation Babylo- 
nian amora. It appears that he was from the town of Mehoza 
and a disciple-colleague of Rava, as there are many reports 
of the two scholars deeply engaged in talmudic discussions. 
Wondrous stories are reported about how he was taken 
captive and miraculously saved. As indicated here, Rav Ilish 
passed away during Rava's lifetime. 
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The Gemara asks: And as for Rabbi Yehuda, does he not require 
one to pay at least a minimal amount of the wage for the toil 
of the one caring for the chicken and the chicken’s food? The 
Gemara answers: There are unfertilized eggs, from which no 
chicks will hatch. Such eggs are retained by the owner of the 
chicken, and therefore she does receive some benefit. 


The Sages taught: In a place where people are accustomed to 
add the wages of a porter for carrying a young animal on his 
shoulders to the money paid, the owner of the animal must add 
it to the overall sum, and one may not deviate from the regional 
custom. Rabban Shimon ben Gamliel says: One may appraise 
a calf that grows up with its mother for another to raise, and a 
foal that grows up with its mother" for another to raise, as part of 
a single venture and split the profits, but one does not add to the 
wages for his toil, and this applies even in a place where they have 
the custom to add the wages of a porter to the money paid. 


The Gemara asks: But as for Rabban Shimon ben Gamliel, does 
he not require that one pay at least a minimal amount for the 
wage for the toil of the one caring for the animals and the animals’ 
food? The Gemara answers: There is the animals’ dung, which is 
of some benefit to the one who raises the animals. The Gemara 
asks: And how does the other Sage respond to this claim? The 
Gemara replies: He maintains that he declares the dung owner- 
less, as he does not consider this important enough to retain. 
Consequently, this does not qualify as compensation paid to the 
one raising the young animal. 


Rav Nahman said: With regard to these joint ventures involving 
animals, the halakha is in accordance with the opinion of 
Rabbi Yehuda; and the halakha is in accordance with the 
opinion of Rabbi Yosei, son of Rabbi Yehuda; and the halakha 
is in accordance with the opinion of Rabban Shimon ben 
Gamliel. 


The Gemara relates: A business document emerged concerning 
the sons of Rav Ilish,” as it was a venture entered into by their 
late father, in which it was written that Rav Ilish and his partner 
will share one-half of the profit and one-half of the loss. Rava 
said: Rav Ilish was a great man," and therefore he would not 
feed people with something forbidden.” In other words, he cer- 
tainly would not have involved himself in a joint venture through 
which someone would have earned money by means of interest, 
and an arrangement of this kind appears to constitute interest. 
Consequently, no matter what, there must have been some mis- 
take with regard to this document. If the actual condition stated 
that one party would receive one-half of the profit, the other 
party must have agreed to accept upon himself two-thirds of 
the loss," 


HALAKHA 


The wages of a porter - 493 Dw: If one gives another mer- A document similar to the document of Rav Ilish — ww 


chandise to sell as part of a business deal, and the regional 
custom is to hire a porter to transport the merchandise to 
the market, the recipient does not have to pay the fee for the 
porter, as this is part of his expenses and is calculated with that 
amount (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 8:4; 
Shulhan Arukh, Yoreh De'a 17:21). 


One may appraise a calf that grows up with its mother and 
a foal that grows up with its mother — mD tats ov bay paw 
jax oy: The profits generated by animals that produce rev- 
enue while they eat are appraised and divided between the 
owner and the one taking care of the animals. It is prohibited 
to appraise the cost of a calf or foal that grows up with its 
mother for another to raise it, as they do not produce revenue 
and must be cared for, and the halakha is not in accordance 
with the opinion of Rabban Shimon ben Gamliel (Rambam 
Sefer Mishpatim, Hilkhot Sheluhin VeShutafin 8:3). 


why 31 ews: If a business document specified that the one 
providing the work would receive half the profits and half the 
losses, the ruling depends on the circumstances: If the one 
who entered that venture was a great man who would not 
be suspected of acting improperly, it is assumed that there 
was a scribal error in the drafting of the document, and that it 
actually said that he is entitled to one-half of the profits and 
that the other would cover two-thirds of the losses, or that he 
is entitled to one-third of the profits and the other party would 
accept one-half of the losses. If the transaction was conducted 
by ordinary people it is treated as a document with interest, 
and the relevant party is responsible for one-half the losses but 
receives none of the profits. This follows Rashi’s interpretation 
of this discussion (Rambam Sefer Mishpatim, Hilkhot Sheluhin 
VeShutafin 6:3; Shulhan Arukh, Yoreh Dea 177:25). 
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or it must have been that the other party accepted one-half of the loss 
and that Rav Ilish was entitled to two-thirds of the profit. Either way, 
the disparity in the terms served as payment to Rav Ilish for his effort, 
removing any concern about violation of the prohibition of interest." 


Rav Kahana said: I said this halakha before Rav Zevid of Neharde’a 
and he said to me: Why is it certain that the document included all 
the details of the transaction? Perhaps Rav Ilish immersed his bread 
in brine together with the other party? According to the opinion of 
Rabbi Yehuda, this would suffice to avoid the prohibition of interest, 
and Rav Nahman says: The halakha is in accordance with the opin- 
ion of Rabbi Yehuda. Rav Kahana said to Rav Zevid: It was not 
stated by Rav Nahman that the halakha is in accordance with the 
opinion of Rabbi Yehuda, but rather it was stated that a single 
opinion’ is common to three Sages: Rabbi Yehuda; Rabban Shimon 
ben Gamliel; and Rabbi Yosei, son of Rabbi Yehuda. This does not 
establish the halakha in accordance with their statements, but on 


the contrary, they all hold one common opinion that is not accepted 
as the halakha. 


The Gemara comments: This too stands to reason, as, if you do 
not say so, why did Rav Nahman list them individually and say: 
The halakha is in accordance with the opinion of so-and-so, and the 
halakha is in accordance with the opinion of so-and-so? Instead let 
Rav Nahman say simply: The halakha is in accordance with the 
opinion of Rabbi Yehuda, as he is the most lenient of all of them, 
and their rulings can be derived from his. Since Rav Nahman did not 
state this, it is reasonable to say that he was not issuing a ruling in 
accordance with their opinion, but simply clarifying that these three 
opinions are actually one. 


§ Rav says: If one says to another: I am giving you a calf to fatten, and 
let us divide the profit between us when it is sold, and the surplus 
over one-third of its current value is your wages," meaning that they 
will split the profits up to one-third of the value of the calf, and any 
additional profits will belong exclusively to the one who fattened the 
animal and serve as his wages, this arrangement is permitted, because 
the one fattening the calf is compensated for his efforts, and there is 
therefore no interest on the part that is a loan. And Shmuel says: It is 
not permitted, because if there is no surplus over one-third and he 
goes home empty-handed, he will have worked for free, and this is 
considered interest. Rather, Shmuel says: The owner of the calf must 
set aside a dinar for the other, to compensate him for his efforts in 
the event that there is no surplus over one-third. 


The Gemara asks: And does Rav hold that he is not required to set 
aside a dinar for him? But doesn’t Rav say a different way to struc- 
ture such an arrangement, that the head of the calf is given to the 
fattener, i.e., they may divide most of the profits evenly, but the head 
of the calfis given as a supplement to the one who does the fattening? 
What, is it not that he said to him: The surplus over one-third is 
your wages, and according to Rav the calf’s owner must nevertheless 
also give him the head in case there is no surplus? 


The Gemara refutes this: No, Rav was referring to a case where the 
owner of the calf said to him: Either he will receive the surplus over 
one-third, or the head of the calf" will serve as wages to the fattener. 
Or if you wish, say instead: When Rav says that if the owner said to 
him: The surplus over one-third is your wages" it is permitted, this 
was a case where the one fattening the calf already had his own ani- 
mal to fatten, as people say in a common adage: Mix food for an ox, 
mix for oxen, meaning that since he already has to prepare food for 
one ox, it is not a big inconvenience and expense for him to add food 
for an additional ox, so the surplus over one-third is sufficient to 
compensate him. 


HALAKHA 

An unspecified joint venture - 009 xD»: If two 
people enter into a joint venture and do not specify 
the conditions, and the investor does not pay labor 
costs to the manager performing the work, then 
according to Rambam, if there is profit the manager 
gets two-thirds of the profits, but if there is a loss 
he suffers only one-third of the loss. According to 
Rashi, the Rif, and the Rosh, the manager receives 
two-thirds of the profits, and if there is loss he suffers 
one-half of the loss. This opinion also seems to be 
shared by other early commentaries, as well as the 
Shakh, the Gra, and Hokhmat Adam (Rambam Sefer 
Kinyan, Hilkhot Sheluhin VeShutafin 6:3; Shulhan Arukh, 
Yoreh De'a 177:4). 


The surplus over one-third is your wages - nin 
va ww: If one receives money from an inves- 
or for a joint venture and is concurrently involved in 
another venture, the investor does not have to pay 
abor costs, and they divide the profits and losses 
equally. In addition, it is permitted for the investor 
o stipulate that the manager will receive one-third 
or any other portion of the profit and that if there is 
a loss they will each pay half. And if a fee for labor is 
fixed at the beginning, since the manager also has 
another venture, even if the wages are minimal, such 
an arrangement is permitted (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 6:2; Shulhan Arukh, Yoreh 
De‘a177:2-3). 


NOTES 
It was stated that a single opinion - Warps TOW: 
Tosafot, citing Rabbeinu Hananel, note that when the 
Gemara aligns several opinions of tanna’im together, 
stating that they hold a single opinion, the halakha is 
ruled not in accordance with that opinion. 


The surplus over one-third is your wages — nin 
pwa why: The exact definition of this condition is 
a matter of dispute among the commentaries. Rab- 
beinu Hananel holds that the stipulation is that they 
divide profits up to one-third of the original value, and 
above that amount, the profit belongs exclusively to 
the one who fattened the animal. Rabbi Zekharya 
Agamati, citing Rabbi Barukh HaSefaradi, interprets it 
to mean that one-third of the profits belongs to the 
owner of the animal, and one-third to the one who 
fattened the animal, who also receives an additional 
one-third as wages for his efforts. 


Either the surplus over one-third or the head of 
the calf — shay wre vbw anin: If there is not 
enough profit for there tobea surplus over one-third, 
then the owner of the animal must give him the head, 
as the essence of the condition is that he can choose 
between the two options (Torat Hayyim). 
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HALAKHA 


The incident involving Rabbi Elazar of Hagronya - 
KLT why yaya mwya: If the one fattening the ani- 
mal was the sharecropper of the investor, and he had 

another venture as well, the investor does not have to pay 

him a special wage since the sharecropper is subjugated 

to him in his capacity as owner of the field. If they are both 

partners in the investment but only one performed work 

in the venture, this is an ordinary partnership, and they 

may divide the profit and loss according to any agree- 
ment they come to, as this arrangement does not involve 

interest. There are those who say that even in a partnership, 
the one doing the work should be given some wages as 

compensation for his efforts, in order to satisfy the opin- 
ion of Rambam, who views this type of arrangement as 

involving a loan (Rambam Sefer Kinyan, Hilkhot Sheluhin 

VeShutafin 6:1-2; Shulhan Arukh, Yoreh De'a 177:2-3, and in 

the comment of Rema). 


One who appraises an animal for another to raise - DW 
ivanb maa: In the case of one who appraises an animal 
for another to raise, if it was a female donkey he must take 
care of it for eighteen months, and if it was a species of 
small animals, for twenty-four months. During this time 
each one can compel the other to continue the arrange- 
ment until it is completed. With regard to the animal's 
offspring, in a place where it is customary to divide the 
offspring immediately, they do so. And in a place where 
it is customary for the one raising the animal to continue 
raising the offspring, he must do so for up to thirty days for 
a species of small animals, or fifty days for a species of large 
animals, and from then onward he takes three-quarters 
of the profits (Rambam Sefer Kinyan, Hilkhot Sheluhin 
VeShutafin 8:4; Shulhan Arukh, Yoreh De‘a 17:23). 


Who divided it for you - P be ja: If one party in a joint 
venture wants to divide the offspring of the animals with 
the other party, he must do so with the knowledge of the 
other, or else he must divide the animals in the presence of 
three people. If he divides it when he is not in the presence 
of three people, he has done nothing, and he is entitled 
to only one-half the profits (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 8:4; Shulhan Arukh, Yoreh De'a 177:23). 


NOTES 


Flocks — ninti: Ra‘avad interprets this term as meaning 
a collection of horses and mules. 
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The Gemara relates: Rav Elazar of Hagronya purchased an 
animal, and gave it to his sharecropper to fatten it, and gave him 
the head as his wages and gave him one-half of the profits. The 
sharecropper’s wife said to him: If you would have participated 
with him in the purchase of the animal he would have given you 
the tail also. The next time, the sharecropper went and purchased 
the calf with Rabbi Elazar, and Rabbi Elazar gave him one-half 
of the tail and then said to him: Let’s divide the head. The share- 
cropper said to him: Now will you not also give me as you did 
initially? Before, when I was not a partner in the animal but 
accepted it only in order to fatten it, you gave me the entire head. 
Now that I am a partner with you, are you going to give me only 
one-half of the head? 


Rabbi Elazar said to him: Until now the money was mine, and 
had I not given you a little more value as compensation for 
your efforts, it would have appeared to be like interest. But now 
that we are partners, what can you say? That you must exert a 
little more effort than I do to take the animal in and out of the 
pasture? As people say in a common adage: An ordinary share- 
cropper subjugates himself to the owner to bring him pasture. 
Sharecroppers are accustomed to expending extra effort on behalf 
of the owner of the field. Therefore we are equal partners and divide 
everything." 


The Sages taught: With regard to one who appraises an animal 
for another to raise," how long is the other obligated to care for 
it if they did not stipulate this explicitly? Sumakhos says: For 
female donkeys, eighteen months; for flocks" of sheep or goats, 
twenty-four months. And if one of them comes to divide, i.e., 
if he wishes to sell the animal and divide the profits, within the 
time, i.e., before the time for taking care of it has ended, the other 
can prevent him from doing so, but the effort involved in the 
care of the animal for this year is not comparable to the care of 
another year. 


The Gemara asks: With regard to the word but that was said here, 
what is it saying? It does not seem to belong in the statement. 
Rather, the text must be corrected as follows: Because the care 
of this year is not comparable to the care of another year. The 
profits are not necessarily divided evenly during the entire time of 
the animal’s growth, and therefore either party can insist that the 
contract be carried through to the end of the specified period. 


It is taught in another baraita: With regard to one who appraises 

an animal for another to raise, for how long is the latter obligated 

to care for the offspring that are born to it? For a species of small 

animals, he is obligated to care for the offspring for thirty days, and 

for a species of large animals, fifty days. Rabbi Yosei says: For a 

species of small animals, he is obligated to care for the offspring for 
three months, as it requires a lot of care. The Gemara asks: What 

is the meaning of: A lot of care? It means that due to the fact that 

its teeth are thin, its food has to be cut up for it, which is not neces- 
sary for a species of large animals. From this point forward, the 

one raising the animal takes one-half of the offspring as his share, 
since one-half of the animal is his, and he takes one-half of one- 
half of the other’s share of the offspring, i.e., one-fourth of the total, 
as wages for caring for the animal and raising it. 


The Gemara relates: Rav Menashya bar Gadda accepted an animal 

to raise, and of the offspring he took his one-half and one-half of 
the other’s one-half. This matter came before Abaye. Abaye said 

to Rav Menashya bar Gadda: Who divided it for you?" Since he 

did this on his own, there is a concern that he may not have divided 

it fairly. And furthermore, this place is a place where it is custom- 
ary for the one raising the animal to raise the offspring, and we 

learned in a mishna (69b): In a place where it is customary to 

raise the offspring, they should be raised by the one raising the 

mother, and not divided between them. 
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The Gemara relates: There were these two Samaritans™ who 
entered into a joint venture with each other. One of them went 
and divided the money without the knowledge of the other. They 
came for judgment before Rav Pappa. Rav Pappa said to the plain- 
tiff: What difference is there, meaning: What did you lose? This is 
what Rav Nahman said: Money is considered as though it were 
already divided. It is not viewed as a single sum. 


The next year these same two purchased wine together, and the 
other one arose and divided the wine without the knowledge of 
the other. And again, they came for judgment before Rav Pappa. 
Rav Pappa said to the defendant: Who divided it for you? You 
did not act properly since you did not get your partner’s permission 
to divide the wine. The Samaritan said to him: I see that the 
Master pursues me in order to harass me, since last year, when 
we came with what appears to be essentially the same case, you 
gave a different ruling in favor of the other. Rav Pappa said: 


These two Samaritans — '%m2 07 727: 
these were not actually Samaritans, but Cuthean Jews who 
hailed from the Samaritans’ country of origin. Nevertheless, it 


NOTES 
Ya'avetz explains that 


common that not only Samaritans but also gentiles came for 
judgment before well-known Jewish courts, as these courts 
were considered ethical and discerning. 


is entirely possible that they were actually Samaritans. It was 
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In a case like this itis certainly necessary to inform the litigant of 
the reasons for the decision. Although a judge is not always obli- 
gated to explain the reasons for his decision to the litigants, in a case 

like this, where there is room for suspicion, he must. Rav Pappa 

explained: Last year, when the other individual divided money, did 

he take the good coins and leave the deficient ones? 


The Samaritan said to him: No, he simply divided the money with- 
out any particular consideration, and that was acceptable, as there 
is no difference between one coin and another. Rav Pappa said to 
him: With regard to wine, everyone knows that there is wine that 
is sweet and there is wine that is not sweet, so it is not equitable 
to simply divide the barrels evenly. Therefore, I ruled that you were 
not entitled to divide the wine without your partner’s knowledge. 


The Gemara now returns to discuss the matter itself: Rav Nahman 
said: Money is considered as ifit were already divided" and there 
is no need to actually divide it in the presence of both of them. The 
Gemara comments: This matter applies when he divided between 
good dinars and good dinars, or heavy dinars and heavy dinars," 
as then there is no need for evaluation. But if some of the coins were 
good and some were heavy, it is not permitted for him to divide 
them without informing the other party, as either one may have a 
preference for a particular type of coin. 


NOTES 


Good...and heavy dinars — apm yay: According to some 
commentaries, the term good dinars refers to coins that were 
minted with their exact value accurately imprinted on them, 
whereas heavy or weighty coins refers to ones that had to 
be weighed to ascertain their exact value. Other commentar- 
ies interpret the terms in the opposite way, with heavy coins 
being those of precise weight, and good coins being somewhat 
inferior but nevertheless usable and acceptable in commerce 


(Rabbi Zekharya Agamati). 


Rashi understands these as being two different types of 
coins, each of which is more convenient in specific circum- 
stances: Good dinars are lightweight and are convenient for 
small purchases in the market, whereas heavy dinars are larger 
and preferred by money changers. Consequently, if both types 
of dinars are available, the money may be divided only with the 
awareness and consent of both parties, as either one may have 
a preference for either type of coin. 


BACKGROUND 


Samaritans [Kutim] - o»my5: The Samaritans are the descen- 
dants of nations uprooted by Sennacherib, king of Assyria, 
and transferred to Eretz Yisrael. Eventually, these immigrants 
ook upon themselves many of the Torah’s mitzvot (see 11 
ings 17). Relations between the Samaritans and the Jews 
deteriorated at the beginning of the Second Temple period, 
during the period of the leadership of Ezra and Nehemiah. 
The Samaritans later established a center of worship on 
ount Gerizim, claiming that the sanctity of the mountain 
is based on the book of Deuteronomy. Several generations 
of Sages recognized Samaritans as Jewish, going so far as 
o declare them more punctilious than the Jews themselves 
in their observance of certain mitzvot. Ultimately, as the 
Samaritans continued to distance themselves from the Jew- 
ish people in virtually every regard, they were given the 
halakhic status of gentiles. 

The community of Samaritans in modern-day Israel 
numbers roughly seven hundred individuals. These citizens 
reside in two locations, Mount Gerizim and Holon, and 
they enjoy cordial relations with both the Jewish and Arab 
residents. 


HALAKHA =——\¥——————— 
Money is considered as if already divided - what jxra3 at 
ya: If one of the partners in a joint venture wishes to divide 
its profits without the knowledge of the other, he must 
divide it in the presence of three people, and if he divided 
the property without three people observing, the division 
of property is not valid. These three people may be laymen, 
as long as they are trustworthy and knowledgeable with 
regard to appraisals. This halakha is applicable concerning 
the division of produce or other items whose value is not 
clearly evident; but if one is dividing coins of the same type, 
he can divide them on his own and deposit his partner's 
share with the court (Rambam Sefer Kinyan, Hilkhot Sheluhin 
VeShutafin 5:9; Shulhan Arukh, Hoshen Mishpat 176:17). 
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PERSONALITIES 
Rav Hama - xan 2: Rav Hama was a fifth-generation 
Babylonian amora who served as the head of the yeshiva 
in Pumbedita for twenty years. He was born in the town 
of Neharde’a, and the term: The amora‘im of Neharde’a, 
refers to him (Sanhedrin 17b). He was a student of Rava 
and a colleague of Rav Pappa. 


NOTES 


Interest that comes from the borrower to the lender — 
mad abn ngan ma: Some early commentaries say that 
in emergency situations it is permitted to lend money at 
interest through an agent, since there is a principle that 
there is no agent for transgression, and the money is not 
transferred directly (Mordekhai; see also Yoreh Dea 160:16, 
and Beit Yosef, Rema, and Beur HaGra there). 
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HALAKHA 


§ The Gemara relates: Rav Hama’ would rent out dinars at a 
rate of one peshita, i.e., one-eighth of a dinar, per day for a dinar." 
He viewed this as rental of an item for use rather than as a loan. 
Ultimately, all of Rav Hama’s money was lost as divine punish- 
ment for violating the prohibition of interest (see 71a). The Gemara 
explains: He did this because he thought: In what way is it dif- 
ferent from the rental of a hoe? He viewed the money as an item 
that can be rented for a fee. But that is not so, as the hoe returns 
to its owner as is, and its depreciation is known, but the dinars 
do not return as is, as a borrower does not return the same coins 
he borrowed, and their depreciation is not known. Therefore, 
this cannot be called a rental; it is a loan with interest. 


Rava said: It is permitted for a person to say to another: Here 
are four dinars; go and lend money to so-and-so." Even though 
the lender earns a profit from the loan, it is not prohibited because 
the Torah prohibited only interest that comes directly from 
the borrower to the lender,” but not that which comes via a 
third party. And Rava said: It is permitted for a person to say 
to another: Take four dinars for yourself and tell so-and-so to 
lend me money." The Gemara explains: What is the reason for 
this? It is permitted because he takes payment for talking to the 
lender, as these four dinars are a fee for the brokerage in arranging 
the loan. 


This is similar to this situation where Abba Mar, son of Rav Pappa, 
would take pans of wax from wax manufacturers and tell his 
father: Lend them money. The Sages said to Rav Pappa: The 
Master’s son consumes interest, since the wax he receives is 
payment of interest for the loan. Rav Pappa said to them: We 
may consume any interest of this kind. It is totally permitted, 
as the Torah prohibited only interest that comes directly from 
the borrower to the lender. Here, he takes payment for talking, 
and this is permitted. 


MI S HN A One may appraise a cow or a donkey" or 


any item that generates revenue while it 
eats and give it to another to feed it and take care of it in exchange 
for one-half the profits, with the one who cares for the animal 
benefiting from the profits it generates during the period in which 
he raises it. Afterward, they divide the profit that accrues due to 
appreciation in the value of the animal and due to the offspring 
it produces. In a place where it is customary to divide the 
offspring" immediately upon their birth, they divide them, and 
in a place where it is customary for the one who cared for the 
mother to raise the offspring for an additional period of time 
before dividing them, he shall raise them. 


tional value will be divided between the owner of the animals 


Rent out dinars at a rate of one peshita per day for a dinar - 
sata MBDA NN Bin: It is prohibited for one to rent out money 
at a fixed amount per month, as this is considered interest. 
Nevertheless, it is permitted to rent out money if the renter 
does not spend it but rather uses the money in some other 
fashion or in order to be seen with it, and then returns it as is. 
Some authorities say that if the lender accepts full responsibility 
for loss due to theft or accidents, then it is permitted to rent 
out the coins, and it is not considered interest (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 5:16; Shulhan Arukh, Yoreh De‘a 
176:1, and in the comment of Rema). 


Here are four dinars, go and lend money to so-and-so — tn 
mt Da marina tt TYI: It is permitted to say to another: 
Take this money and lend a certain amount to so-and- -SO, pro- 
vided that the speaker does not then retrieve this amount from 
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the borrower (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
5:16; Shulhan Arukh, Yoreh De'a 160:13, and see Shakh and Beer 
HaGola there). 


Take four dinars for yourself and tell so-and-so to lend me 
money - rit yatiee 291555 mh aing m ovary To pW: It is 
permitted to say to another: Here is money; now tell so- and-so 
to lend me money, and it is permitted to say this even to the 
son of the lender, as long as this son is an adult and his father 
does not support him (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 5:16; Shulhan Arukh, Yoreh De'a 160:16). 


One may appraise a cow or a donkey — Siam 775 paw: Cows 
and donkeys, as well as any animal that generates revenue 
while it eats, may be appraised with the stipulation that after 
caring for the animals for some time, the profits of the addi- 


and the one taking care of them, since the one taking care of 
the animals derives benefit from the revenue generated by the 
animals while they are in his care (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 8:3). 


In a place where it is customary to divide the offspring - Dipa 
nitan ny pbn W: If one gives animals to another to raise 
and offspring are born to these animals, in a place where it is 
customary to divide the offspring immediately, they should 
do so. And in a place where it is not customary to divide them, 
then in the case of a species of small animals, he should raise 
the offspring for thirty days, and for a species of large animals, 
fifty days. From that point onward he receives three-quarters 
of the profit (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 
8:1; Shulhan Arukh, Yoreh De‘a 177:23). 
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Rabban Shimon ben Gamliel says: One may appraise a calf 
together with its mother or a foal with its mother even though 
these young animals do not generate revenue while they eat. The 
costs of raising the young animal need not be considered. And one 
may inflate [umafriz]" the rental fee paid for his field," and he 
need not be concerned with regard to the prohibition of interest, 
as the Gemara will explain. 


GE M ARA The Sages taught: One may inflate the 

rental fee paid for his field, and he need 
not be concerned with regard to the prohibition ofinterest. How 
so? In the case of one who rents a field from another for the 
price of ten kor of wheat per year, and the renter says to the 
owner: Give me two hundred dinars" as a loan and I will use 
it to cultivate the field and equip it by fertilizing it and hiring 
people to work in it, and then I will pay you twelve kor per year 
in addition to returning your two hundred dinars, this is permitted, 
as the two hundred dinars are viewed as a joint investment in 
improving the field, with the owner providing the capital and the 
renter providing the labor. The higher rental fee is therefore paid 
for a higher-quality field, and not as interest on the loan. 


But one may not inflate the rental fee paid for a store or a ship. 
The renter cannot borrow money from the owner to purchase 
merchandise to sell in the store or transport in the ship and 
in return increase the rental fee. That is considered a loan with 
interest. 


Rav Nahman says that Rabba bar Avuh said: There are times 
when one may inflate the rental fee paid for a store, such as in a 
case where one needs money in order to paint a design on its 
walls, or in the case of a ship, where one needs money to fashion 
a new sail [iskarya].' The Gemara explains: It is permitted when 
the money is borrowed to invest in a store in order to paint a 
design on its walls, because people will want to come to the more 
attractive store to purchase, and the profits are thereby increased. 
Similarly, it is permitted when the money is to be used for a ship 
to fashion a sail, because the profits from the use of the ship are 
greater since the sail is improved. Therefore, in these cases the 
arrangement is an investment, similar to the case of the field, and 
not interest. 


Since the subject of a ship was raised, the Gemara mentions a 
related statement of Rav. Rav said: For a ship, it is permitted to 
conduct a transaction where someone pays rent for the use of the 
ship and is also liable to pay for any damage caused to the ship. 
Rav Kahana and Rav Asi said to Rav: Ifhe receives rent, then he 
should not receive payment for damage, and if he receives pay- 
ment for damage, then he should not receive rent, as, if the ship 
is the responsibility of the renter, it is a loan, and ifhe pays rent for 
such a loan, it is interest. Rav was silent, and it appeared that he 
could not answer this question. 


Rav Sheshet said: What is the reason that Rav was silent? Did 
he not hear that which is taught in a baraita: Even though the 
Sages said that one may not accept a guaranteed investment 
[tzon barzel]' from a Jew, meaning one may not accept froma Jew 
animals to raise and receive one-half of the profits while also 
accepting full responsibility to pay the initial value of the animals 
in the event there is a loss, as this arrangement is deemed a loan 
with interest, but one may accept a guaranteed investment from 
gentiles, because there is no prohibition against paying them 
interest. But nevertheless, the Sages said: If one appraised a cow 
for another to raise and to divide the profits, and the one accept- 
ing the cow said to the cow’s owner: Your cow is evaluated for 
me at thirty dinars" if I do not return it to you, and I will pay you 
a sela per month for the use of it, this is permitted, because he 
did not make it a matter of lending money. 


LANGUAGE 
Inflate [mafriz] — 1151: Two versions of this text appear in 
early manuscripts. One version has mafrin; according to this 
the term is related to fertility or to faran, meaning an accom- 
modation or a promise. The other version is mafriz, from the 
root meaning to expand or increase. A similar word refers to 
unwalled cities, as they are not limited by a wall. 


Sail [iskarya] — KPPN: From the Greek, perhaps from 
iotoxepaia, histokeraia, meaning a mast or pole on which 
a sail is hung. 


Guaranteed investment [tzon barzel] — ra jX¥: This term, 
literally, iron sheep, which was used by the Romans as well, 
describes the proprietorship of guaranteed property as if it 
were sheep composed of iron, which can never die or suf- 
fer damage, as another individual has taken upon himself 
responsibility for its value. See the mishna on 70b and the 
Gemara there for a more extensive treatment of this topic. 


HALAKHA 
One may inflate the rental fee for his field - amy by mn: 
If one rents out a field for a rate of ten kor of wheat per year, 
and the renter says: Give me two hundred dinars to improve 
the field and | will increase the rental of the field by another 
two kor, it is permitted. It is similarly permitted for a renter to 
receive money to invest in improving a store or a ship. It is 
prohibited for him to take the money in order to do business 
in the store (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
7:9; Shulhan Arukh, Yoreh De‘a 176:5). 


Your cow is evaluated for me at thirty dinars - mwy 1m9 
wt owbwa by: It is permitted to rent an animal and evalu- 
ate its worth by saying: Your cow is evaluated for me at thirty 
dinars if it dies, and | will pay you a dinar as a rental fee for each 
month | keep it. Some say that if the cow dies it is evaluated 
at the time of its death and not from the time the rental was 
executed (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
8:13; Shulhan Arukh, Yoreh De‘a 176:4, and in the comment 
of Rema). 


NOTES ——__—_—_—_——_- 
Give me two hundred dinars — tt POXA b jm: The early 
commentaries disagree as to whether this sum is in fact a loan 
that must be returned, or a gift that the renter does not have 
to return at all (Rashba; Ritva). 


One may not inflate the rental fee paid for a store — px 
man by... Pan: A baraita is quoted in the Jerusalem Talmud 
that says thatin general, one cannot inflate the rental fee paid 
for an item that does not directly generate revenue. 
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HALAKHA 

In the case of a ship it is permitted to collect rent and 
payment for damage — KVA NLN PDD: It is permit- 
ted to rent out a ship for a specific sum, and if the ship 
is damaged, to carry out an evaluation of the damage 
and pay this amount to the owner, provided that it is ina 
place where such a practice is customary (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 8:1; Shulhan Arukh, 
Yoreh De‘a 176:3). 


Perek V 
Daf7o Amuda 


LANGUAGE 
Men of pitch [benei kufera] — 1513 33: Rashi and 
Rav Tzemah Gaon explain this expression as referring 
to sailors, whose boats are covered with pitch. Rabbi 
Zekharya Agamati explains that it refers to the residents 
of a city called Kufera. Ra’avad understands it simply as 
the residents of a kefar, village. 


NOTES 


It is permitted to lend with interest money belonging 
to orphans - raya ihah ama oim bw niy: This 
statement is eat in both the early and later com- 
mentaries. Many interpret Rav Anan’s statement to mean 
hat he understood that it was permitted to lend with 
actual fixed interest money belonging to orphans, even 
hough this involves violating a prohibition by Torah law. 
Several explanations are given as to why he understood 
hat this was permitted. One explanation is that it is 
permitted because the interest is not paid directly to the 
orphans but rather to an agent, and there are those who 
hold that interest paid by means of an agent is not pro- 
hibited by Torah law (see 69b). A second explanation is 
hat since the orphans are minors and are not obligated 
by Torah law to observe mitzvot, the prohibition does 
not apply to them anyway (see Beit Aharon). 


Will follow their deceased parent to the graveyard — 
wpa ana by: Some interpret this to mean that Rav 
Nahman also does not hold that there is a prohibition 
by Torah law against lending the money of orphans 
with interest, but he nevertheless used condemnatory 
language to react to the proposal, as it is disgraceful to 
provide for orphans by engaging in prohibited activities 
(Rashba). 


HALAKHA 


Rental of vessels — ods Mw: It is permitted to rent 
out a copper kettle and to take a rental fee for use 
of the kettle and also an additional payment for the 
reduction in the weight of the kettle (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 8:11; Shulhan Arukh, 
Yoreh De‘a 176:3). 
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The Gemara asks rhetorically: And did he not make it a matter of 
lending money? He most certainly did, as he obligated himself to 
pay for the cow ifhe does not return it, making the transaction into 
a loan, and therefore the payment of a sela per month should con- 
stitute interest. Rav Sheshet said: It means that he did not make 
it a matter of lending money while the cow was alive, meaning that 
he did not obligate himself to return this specific sum to him if the 
value of the cow decreased, but rather agreed to pay the set pay- 
ment of thirty dinars only after its death. Therefore, the transaction 
was not a loan and the monthly payment is not interest. According 
to this baraita, the halakha should be the same in the case of a ship. 


Rav Pappa said: In fact, the halakha is that in the case of a ship it 
is permitted to collect rent and payment for damage." 


And the men of pitch [benei kufera], i.e., sailors, are accustomed 
to paying rent at the time of pulling and paying for damage at the 
time of breakage. The Gemara asks: Is that to say that this matter 
depends on custom? Is there no halakha with regard to this issue? 
The Gemara answers: Because the baraita taught this, it is an 
acceptable custom and therefore permitted. 


§ Rav Anan says that Shmuel’ says: It is permitted to lend with 
interest money belonging to orphans." Since the orphans are 
minors and exempt from mitzvot, the prohibition against taking 
interest does not apply to them. Rav Nahman said to him: Because 
they are orphans we may feed them prohibited items? In harsher 
language, he added: Orphans that consume that which is not 
theirs will follow their deceased parent to the graveyard." It can- 
not be that this was Shmuel’s intention. Therefore, Rav Nahman 
said to Rav Anan: Say to me now, what was the actual incident? 
What exactly did you hear Shmuel say? 


Rav Anan said to him: There was a certain kettle that belonged to 
the children of Mar Ukva, who were minor orphans, and this kettle 
was in the house of Mar Shmuel, who would rent it out on behalf 
of the orphans. Mar Shmuel would weigh it and then give it out, 
and when the renter returned it Mar Shmuel would weigh it and 
take it back, and he would take a rental fee for use of the kettle 
and would also take payment for depreciation of the kettle due to 
the reduction in the weight of the metal." In general, the halakha 
is that if he takes a rental fee, he should not take payment for 
depreciation, and if he takes payment for depreciation, this 
means the kettle was a loan, and therefore he should not take a 
rental fee, as by taking both, it is interest. Nevertheless, Mar Shmuel 
did so with the kettle belonging to Mar Ukva's children, which 
means he rendered it permitted for the orphans to take interest. 


PERSONALITIES 


Shmuel -bnw Shmuel was a first-generation amora who was 
born and died in Neharde’a. A child prodigy, he was renowned not 
only for his Torah knowledge but for his secular learning as well. 
The Gemara is replete with stories of his expertise in such areas 
as language, medicine, astronomy, and the natural sciences. 
Shmuel traveled to the Eretz Yisrael to study with the students 
of Rabbi Yehuda HaNasi. The Gemara records that he treated 
Rabbi Yehuda HaNasi’s eye ailment, and that Rabbi Yehuda HaNasi 
regretted that he was unable to find an opportunity to ordain him. 
After his return to Babylonia, Shmuel was appointed as one of the 


Rav, Shmuel raised the standard of Torah study in Babylonia to a 
evel where thousands of students chose to remain there rather 
han travel to Eretz Yisrael to attend its academies. Shmuel viewed 
Babylonia as second in sanctity to Eretz Yisrael, and ruled that it 
was prohibited to leave Babylonia to travel to other locations in 
he Diaspora. 
Shmuel was close friends with King Shapur | of Persia, a 
benevolent monarch who was tolerant of religious diversity in 
his kingdom. Shmuel lived to an old age, leaving behind two 
daughters who were famous for their wisdom and modesty. 


judges of the Diaspora community. Together with his colleague 
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Rav Nahman said to him: There is no proof from a case like this, as 
even for bearded ones, i.e., adults, it is permitted to act in this 
manner, as the owners accept upon themselves the depreciation 
of the copper, as the more the copper is burned, the more the 
value of the pot is diminished. Since this is so, the renters pay for 
the visible depreciation as measured by the reduction in the weight 
of the vessel, and therefore this arrangement is certainly permitted. 


Rabba bar Sheila says that Rav Hisda says, and some say that 
Rabba bar Yosef bar Hama says that Rav Sheshet says: It is permit- 
ted to lend the money of orphans to be invested in a business ven- 
ture that is close to profit and far from loss." Since this is only a hint 
of interest (see 64b), the relevant prohibition is a matter of rabbinic 
law, and the Sages rendered it permitted in the case of minor orphans, 
in order that their inheritance be preserved for them. 


The Sages taught: If there is a joint venture in which the conditions 
for the investor are close to profit and far from loss," then the inves- 
tor is a wicked person, as this is similar to a loan with interest. If the 
conditions for the investor are close to loss and far from profit, then 
he is a pious person,” as he accepts additional restrictions upon 
himself in order to be absolutely sure he is not taking interest. If it is 
close to this and to that or far from this and from that, this is the 
quality of every person who acts in accordance with halakha. 


Rabba said to Rav Yosef: When we are entrusted with this money 
belonging to orphans, what do we do with it? What is the halakhic- 
ally appropriate way to manage these funds on behalf of the orphans 

so that they do not squander or lose their inheritance? Rav Yosef said 
to him: We set up a special court that holds the money for them, 
and we instruct the court to give it to them dinar by dinar, according 
to their needs. Rabba said to him: But if the estate is managed in that 
manner, the principal, meaning the estate itself, will be depleted, 
and therefore the court will not be acting as suitable guardians for 
the orphans, as they will not be properly administering their estate. 


Rav Yosef said to him: What does the Master do in such a case? 
Rabba said to him: We look for a man who has scraps of gold, and 
we purchase the gold from him and then we give it back to him in 
a joint business venture with terms that are close to profit and far 
from loss. The Gemara explains what Rabba says: We specifically 
buy scraps of gold, but we do not buy a specific item, meaning a 
finished gold item, as perhaps it is a deposit in the possession of the 
one holding it and the owner will come and provide distinguishing 
marks and take it, and then the orphans will suffer a loss. 


Rav Ashi said: This works out well if a man is found who has scraps 
of gold. But if no man is found who has scraps of gold, shall the 
money of the orphans be depleted? There is a possibility that the 
extra precaution taken to avoid the appearance of interest may lead 
to a loss for the orphans. Rather, Rav Ashi said: We look for a man 
whose properties are quiet, meaning that there is no claim disputing 
his ownership of them, and who is a trustworthy individual who 
listens to and obeys the laws of the Torah and is not subject to 
excommunication by the Sages, meaning that he is known as one 
who obeys the court’s instructions willingly without having to be 
coerced, and we give him this money in court" as a joint business 
venture with terms that are close to profit and far from loss, and in 
this way the orphans’ money can be invested in a safe and profitable 
manner. 


HALAKHA 


It is permitted to lend the money of orphans in a 

venture that is close to profit and far from loss — 
spo) pinn raw) aip jnndad an nim bw niy: 

It is permitted to lend money belonging to orphans 

with any type of interest that in other circumstances is 

prohibited by rabbinic law. It is also permitted to do so 

with money donated to charity for poor people, or for 
Torah study or a synagogue. There are some who act 
stringently and do so only with permission of a court. 
It is prohibited to lend any money, even belonging to 

orphans, with fixed interest (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 4:14 and Hilkhot Nahalot 11:1; 
Shulhan Arukh, Yoreh De'a 160:18 and Hoshen Mishpat 
290:8). 


Close to profit and far from loss - piny aw an 
spam: It is prohibited to lend money in a manner 
in which it is far from loss and close to profit, as this 
contains a hint of interest. One who does so is called 
wicked, and if he nevertheless executes such a loan, 
the terms are ignored and instead the profits and 
losses are divided as in an ordinary, joint business ven- 
ture. Lending money in a manner that is close to loss 
and far from profit is considered a pious act (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 5:8). 


We give him this money in court - mom ay) pan 
X732: If orphans inherit money from their father’s 
estate, it is not necessary to appoint a steward to 
manage the funds, but rather the money is depos- 
ited under the management of a court. The Rema 
cites some authorities who say that it is preferable to 
appoint a steward, who will likely be more energeti 
in managing the funds than the court will. 

In appointing a steward, the court must seek an 
individual who possesses superior-quality property, 
who is trustworthy, who obeys Torah law, and who has 
not been excommunicated. The money is given to one 
who meets these criteria before the court according 
to the terms of a joint business venture that is close to 
profit and far from loss. If such an individual cannot be 
found, then it is given to one who can give scraps of 
gold as a pledge. If there is no one to whom the court 
can lend the money, property should be purchased 
with the money, and the remaining funds should 
be disbursed gradually for support of the orphans 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
414 and Hilkhot Nahalot 111; Shulhan Arukh, Hoshen 
Mishpat 290:8). 


A 


Close to loss and far from profit he is a pious person — 317? 
von aw pinn spo: A question is asked by some of the 
commentaries: What is pious about investing money in a man- 
ner likely to cause a loss? Some answer that one would do this 
because he is concerned about the prohibition of interest and 
is afraid that if he invests his money in a manner that is equally 
close to both profit and loss, a situation may arise where the 
borrower pays the lender more than the lender is entitled to 


NOTES 
receive. In order to avoid inadvertently violating a prohibition, 
a pious individual therefore takes upon himself to be closer to 
loss than to profit (Torat Hayyim). 


We give him this money in court — *»7 34 mhm and jan: 
Rashi explains that the money is given in court because only 
a court has the power to declare the property of the recipi- 
ent ownerless, and in this way it prevents the orphans from 


violating the prohibition of interest by accepting the addi- 
tional profits. Rashi’s interpretation is questioned in many of 
the early commentaries, as it appears that there is no need 
for expropriation by the court in this case. Therefore, others 
explain that the court's permission is necessary in order to allow 
the orphans’ property to be invested in any kind of business 
venture (Rashba). 
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NOTES 


One may not accept from a Jew a guaranteed invest- 
ment - brewer bna px phapa pg: Rashi questions the 
need for the ruling of this mishna, as it was already taugh 
previously (68a) that it is prohibited to enter into a business 
venture with a storekeeper under terms that are even close 
to profit and far from loss. It is therefore obvious that i 
would be prohibited to enter into a guaranteed investmen 
transaction with a Jew, as this would certainly constitute 
a loan with interest. He concludes that this mishna was 
included only due to the latter clause, which teaches tha 
it is permitted to enter into such an arrangement with a 
gentile. 
The Ra’avad suggests that there is a novelty in this 
mishna concerning another issue: Although it is prohib- 
ited to rent one's animal to a gentile for several reasons 
(see Avoda Zara 15a), this prohibition is not applicable to 
a guaranteed investment transaction. It is noted in other 
commentaries that this mishna also introduces novelties 
with regard to details of the prohibitions discussed. For 
example, in the case of a storekeeper and similar cases, 
if the owner of the produce pays the storekeeper for his 
efforts, such an arrangement is permitted, but in the case 
of a guaranteed investment it is prohibited in this manner 
as well (Ramban; Nimmukei Yosef). 


Exempt from the halakhot of a firstborn - pa prva 
i247: The male firstborn of a kosher animal is given to 
a priest to be sacrificed as an offering. The Sages derived 
from the Torah that this applies only to animals that belong 
exclusively to Jews. If there is any kind of partnership with 
a gentile in the ownership of an animal, it is exempt from 
the halakhot of the firstborn. In contemporary times, since 
there are no offerings sacrificed and great difficulties are 
involved in handling the male firstborn of a kosher animal, 
it has become customary to employ an artifice involving 
sale to a gentile in order to prevent the obligation from 
taking hold. 


HALAKHA 


One may not accept from a Jew a guaranteed invest- 
ment — dyn hna px phapa pg: One may not accept a 
guaranteed investment from a Jew. For example, it is pro- 
hibited to accept one hundred sheep to raise and divide the 
profits with the owner while obligating oneself to return 
the original value of the sheep even if they become dam- 
aged or decline in value. If the owner of the sheep accepts 
responsibility for losses due to an accident or depreciation, 
then it is considered a permitted joint business venture 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 8:12; 
Shulhan Arukh, Yoreh De'a 177). 


One may borrow from them and one may lend to them 
with interest - rvaya pix pya p pih: By Torah law, it 
is permitted to lend money to gentiles with interest, but 
the Sages rendered it prohibited unless one has to do so 
in order to support himself, or if one is a Torah scholar, or if 
the interest in question is prohibited by rabbinic law only. 
In recent times the ruling authorities render it permitted in 
all situations, as it has become difficult for Jews to earn a 
livelihood, among other reasons (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 5:1; Shulhan Arukh, Yoreh De'a 159:1). 


One who accepts from gentiles a guaranteed invest- 
ment, the offspring are exempt from the halakhot of a 
firstborn - myiaa7 ya prva nith ona pa a y bapan: 
If one accepts animals as a guaranteed investment from a 
gentile, although they are in the possession of the Jew and 
similar to his property, since the gentile has some degree 
of ownership, both they and their offspring are exempt 
from the halakhot of the firstborn (Rambam Sefer Korbanot, 
Hilkhot Bekhorot 4:4; Shulhan Arukh, Yoreh De‘a 320:7). 
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MI S HNA One may not accept from a Jew sheep to 


raise or other items to care for as a guaran- 
teedinvestment,"" in which the terms of the transaction dictate that 
the one accepting the item takes upon himself complete responsibil- 
ity to repay its value in the event of depreciation or loss, but receives 
only part of the profit. This is because it is a loan, as the principal 
is fixed and always returned to the owner, and any additional sum 
the owner receives is interest. But one may accept a guaranteed 
investment from gentiles, as there is no prohibition of interest in 
transactions with them. 


And one may borrow money from them and one may lend money 
to them with interest." And similarly, with regard to a gentile 
who resides in Eretz Yisrael and observes the seven Noahide 
mitzvot [ger toshav],® one may borrow money from him with inter- 
est and lend money to him with interest, since he is not a Jew. Also, 
a Jew may serve as a middleman and lend a gentile’s money to 
another Jew with the knowledge of the gentile, but not with the 
knowledge of a Jew, i.e., the middleman himself, as the Gemara 
will explain. 


With regard to the ruling that a guaranteed 
GEMARA : AN 


investment is considered a loan with interest, 
the Gemara asks: Is this to say that the guaranteed investment 
stands in the possession of the recipient, i.e., the recipient is viewed 
as its owner? And the Gemara raises a contradiction from a mishna 
(Bekhorot 16a): In the case of one who accepts from gentiles an 
animal as a guaranteed investment, the offspring are exempt from 
the halakhot of a firstborn.‘"® This exemption apparently proves that 
the sheep still legally belong to the gentile owner. 


Abaye said: This is not difficult. That case, referring to the mishna 
in Bekhorot, is where the gentile owner of the sheep accepts upon 
himself the responsibility for losses due to an accident or deprecia- 
tion in the market value, and that is why the sheep are considered to 
still belong to him. And this case, referring to the mishna here, is 
where the owner did not accept upon himself responsibility for 
losses due to an accident or depreciation. Therefore, the guaranteed 
investment stands in the possession of the recipient. 


BACKGROUND 


One may borrow from them and one may lend to them with 
interest — m3 [nix pro yaa pi: The three Torah passages 
prohibiting interest, Exodus 22:24, Leviticus 25:35-38, and Deu- 
teronomy 23:20-21, all specify that the prohibition applies when 
lending money to another Jew. Furthermore, the Torah directly 
states (Deuteronomy 23:21) that it is permitted for one to collect 
interest from gentiles. 

This should not be viewed as prejudiced clannishness, but 
as an exhibition of preferential treatment toward one’s family 
members. One might also claim that since gentiles have no 
compunction about collecting interest from Jews, the latter 
should feel at ease conducting business in a similar way. In gen- 
eral, the Torah impresses upon its adherents that one's brother 
should be treated differently than a stranger. 


Ger toshav - awin7a: A gentile who seeks to reside permanently 
in Eretz Yisrael is obligated to observe certain mitzvot. There 
are several opinions with regard to the extent of the commit- 
ment required. Some authorities require acceptance only of 
the prohibition against idol worship. Others say that he must 
observe virtually all the prohibitions with the exception of those 
prohibiting consumption of certain foods. Most opinions require 
him to observe the seven Noahide mitzvot. 


Firstborn — ninaa: The Torah states: "Sanctify to Me every first- 
born, whatever opens the womb. ..both of man and beast, it is 
Mine” (Exodus 13:2). In practical terms, the sanctity of a firstborn 
son is exhibited only by the obligation to redeem him from a 
priest for five pieces of silver (Exodus 13:13; Numbers 18:15—16). 
Similarly, the Torah requires that a firstborn male donkey be 
redeemed by giving a lamb in exchange for it to a priest. If the 
donkey is not redeemed, it must be decapitated (Exodus 13:13). 

The male firstborn of cattle, sheep, or goats belonging to a 
Jew is sacred from birth and must be given to a priest to be sacri- 
ficed in the Temple, and its meat is eaten by the priests and their 
families (Numbers 18:17-18). If a firstborn animal has a physical 
blemish that disqualifies it from being sacrificed as an offering, 
it may be slaughtered and eaten like any other non-sacred 
kosher animal. Nevertheless, it still has to be given to a priest. It 
is prohibited to intentionally inflict a disqualifying blemish on a 
firstborn animal, and a firstborn animal may not be used for any 
mundane purpose even if it is blemished. It is prohibited to put 
the animal to work, and its fleece may not be used. 

Even after the destruction of the Second Temple, a firstborn 
animal continues to be considered sacred. Since it can no lon- 
ger be sacrificed in the Temple, various halakhic devices are 
employed to restrict the classification of animals as firstborn 
and permit their slaughter as non-sacred animals. 
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Rava said to Abaye: If the owner accepted upon himself respon- 
sibility for losses due to an accident or depreciation, can you call 
it a guaranteed investment? This case is not a guaranteed invest- 
ment, as the owner is not guaranteed to receive what he had given, 
but rather it is a type of joint business venture that is permitted 
between two Jews. 


Rava continues: And furthermore, even if one will grant that this 
arrangement can be called a guaranteed investment, there is another 
difficulty. Instead of the tanna teaching in the latter clause of 
the mishna: But one may accept a guaranteed investment from 
gentiles, let the tanna distinguish within the case itself, that of 
accepting a guaranteed investment from a Jew. He should have 
taught: In what case is this statement, i.e., that one may not accept 
from a Jew sheep to raise or other items to care for as a guaranteed 
investment, said? It is said in a case when the owner did not accept 
upon himself responsibility for losses due to an accident or depre- 
ciation, but if the owner accepted upon himself responsibility for 
losses due to an accident or depreciation, one may well enter into 
such an arrangement. 


Rather, Rava rejected this explanation and said: Both this case in 
the mishna here and that case with regard to the firstborn animal 
are discussing a situation where the owner did not accept upon 
himself responsibility for losses due to an accident or deprecia- 
tion. And with regard to the firstborn, this is the reason that the 
offspring are exempt from the halakhot of a firstborn: Since, if for 
some reason the recipient does not give the money due to the 
gentile, the gentile will come and seize the animal, and if he does 
not find the animal he will seize the offspring; this means that the 
hand ofa gentile is in the middle, i.e., the gentile has some degree 
of ownership of the bodies of the offspring. 


And there is a halakha: In every case where the hand of a gentile 
is in the middle, the animal is exempt from the halakhot of a 
firstborn." By contrast, in the case of the mishna concerning the 
halakhot of interest, the animal is entirely in the possession of 
the recipient. 


§ Apropos the discussion concerning the halakhot of interest, the 
Gemara cites several aggadic statements on the subject. The verse 
states: “He who augments his substance by interest [beneshekh] 
and increase [vetarbit] gathers it for him who has pity on the 
poor” (Proverbs 28:8). The Gemara asks: What is the meaning of 
the phrase “him who has pity on the poor”? How does this money 
ultimately reach someone who has pity on the poor? Rav said: This 
is referring to one such as King Shapur," for ultimately the money 
will reach the king, who provides for the poor from the possessions 
of the one who lends with interest. 


Rav Nahman said: Rav Huna said to me that this verse is necessary 
only to state that even interest that a Jew took from a gentile" will 
ultimately reach the government treasury, and the one who took it 
will not be successful. Rava raised an objection to the statement 
of Rav Nahman: The verse states: “Unto a gentile tashikh” (Deu- 
teronomy 23:21)," which indicates that it is permitted for a Jew to 
take interest from a gentile, as what is the meaning of “tashikh”? 
Doesn’t it mean the same as tishokh, take interest, thereby teaching 
that one may take interest from a gentile? The Gemara refutes this 
claim: No, it means to pay interest, meaning that you must pay 
him interest. 


= HALAKHA - 


Where the hand of a gentile is in the middle the animal is 
exempt from the halakhot of a firstborn - 1wa ysna D T 
my27 p: If a gentile was a partner in the ownership of an ani- 
mal or its fetus, even if the gentile owned only a small portion 
of it, it is exempt from the halakhot of a firstborn (Rambam Sefer 
Korbanot, Hilkhot Bekhorot 4:3; Shulhan Arukh, Yoreh De‘a 320:3). 


Unto a gentile tashikh - pwn mph: According to the Rambam 

itis a mitzva to lend money toa gentile with interest, although 

by rabbinic law this is permitted only in specific cases, as noted 

previously. The Ra’avad and Ramban and many other commen- 
taries disagree with Rambam, and hold that it is not a mitzva at 
all (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 5:1; Shulhan 

Arukh, Yoreh De'a 159:1). 


—_————__ NOTES © 

Such as King Shapur — xara Wiaw tiaa: The majority of 
commentaries explain this according to its straightforward 
meaning, that it is speaking of King Shapur of Persia. Rav 
Hai Gaon explains that the king of Persia was accustomed 
to confiscating the possessions of those who lent money 
with interest and would distribute them among the poor. 
Others add that the verse was specifically interpreted this 
way, as, if the money were distributed among Jewish poor 
it would nevertheless result in the money being used for a 
mitzva, but if King Shapur were to confiscate it, this would 
not result in a mitzva (see lyyun Ya'akov and Marit HaAyin). 
Others interpret the term King Shapur here as a reference 
to the Sage Shmuel, a usage that appears elsewhere in the 
Talmud. Shmuel would impose fines of this type on those 
who lent with interest (Rabbi Zekharya Agamati; Smak). 


Interest that a Jew took from a gentile - 1337 maY: The 
question of how it is possible that the Sages rendered pro- 
hibited an act that is explicitly permitted by the Torah, and 
may even be a positive mitzva, is discussed extensively in 
the early and later commentaries. This question is espe- 
cially compelling according to the opinion of the Jaz, who 
holds that an act expressly permitted by the Torah cannot 
be prohibited by the Sages. Several answers are suggested, 
including the idea that since the Sages did not render it 
completely prohibited but merely imposed some limitations, 
the rabbinic ordinance is not considered the cancellation 
of a matter explicitly permitted by the Torah (see Minhat 
HaBoker and Beit Aharon). 


Unto a gentile tashikh - pwn pub: The Rambam inter- 
prets this, in accordance with the straightforward reading 
of the Sifrei, to mean that one who lends money to a gentile 
with interest fulfills a mitzva. Many authorities dispute this 
interpretation and claim, based on the Gemara here as well 
as other sources, that it teaches only that one who lends 
money to a Jew with interest violates a positive mitzva as 
well as a prohibition. The Ramban notes that there are similar 
formulations with regard to other halakhot as well, such as 
in the verse: “Of all clean birds you may eat” (Deuteronomy 
14:11), which does not indicate a positive mitzva to partake of 
kosher birds, but merely indicates that anyone who partakes 
of a non-kosher bird transgresses a positive mitzva in addi- 
tion to a prohibition. 


_ PERSONALIT 


King Shapur - em wiaw: King Shapur was the Persian 
king Shapur | byi- -272 cE, the second monarch in the 
Sasanian dynasty. He was one of the great kings of Persia, 
who enlarged the borders of the kingdom, fighting the 
Romans many times and capturing from them large ter- 
ritories extending to the border of Syria. He also succeeded 
in defeating the Roman emperor Valerian. Nevertheless, he 
did not always succeed in his wars, and he was defeated by 
the Romans several times. Unlike most of the kings of that 
dynasty, he was tolerant of other religions, and much has 
been told of his special closeness to the Jews, how he liked 
and came to respect the Jewish leaders. His close relation- 
ship with Shmuel is mentioned several times in the Talmud. 


Image of King Shapur | of Persia on a coin minted during his reign 
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Perek V 
Daf71 Amuda 


NOTES 
To the extent required to provide a livelihood - »7 +133: 
A question is raised about this: If the matter is prohibited, 
how is it permitted in order to provide a livelihood? The 
Ritva answers that the prohibition applies only to one who 
“increases his wealth with interest” (Proverbs 28:8), i.e., one 
who lends money with interest constantly. 


Perhaps the Jew will learn from the gentile’s actions — 
yon sin wav: In most of the commentaries, this is inter- 
preted as a concern that the Jew will learn from the actions 
and general behavior of the gentile. According to this 
understanding, it can easily be explained why there is no 
prohibition against borrowing money from a gentile, as 
it is the habit of a borrower to distance himself from the 
lender (Rambam). Some interpret the phrase to mean that 
he will learn from his own actions and will eventually come 
to lend money with interest to Jews as well (Rabbi Zekharya 
Agamati; Smak; see Rashi). 


If one of My people and a gentile come to borrow, My 
people take precedence - otip *ay "521 Yay: The Meiri 
derived from this phrasing that one who lends money to a 
gentile also performs a good deed, and that it was therefore 
necessary to say that it is nevertheless preferable for a Jew 
to lend to a fellow Jew. Rav Hai Gaon writes that one should 
be careful not to lend money with interest to gentiles who 
maintain a prohibition of interest among themselves, due to 
the potential desecration of God's name. 


HALAKHA 
If one of My people and a gentile come to borrow, My 
people take precedence - otip "ay 1321 Yay: It is a mitzva 
to lend money to a Jew without interest, even if as a result 
one will forgo the opportunity to lend it to a gentile with 
interest (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
5:7; Shulhan Arukh, Hoshen Mishpat 97:1). 
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The Gemara asks: Is it not sufficient without this? In other words, 
can the verse actually require Jews to borrow money from a gentile 
and to pay him interest? This cannot be. The Gemara answers: It 
does not mean that borrowing money with interest is a mitzva; 
rather, the verse mentions paying interest to a gentile in order to 
exclude your brother, to teach that although one may pay interest 
to a gentile, one may not pay interest to a Jew. 


The Gemara challenges this explanation of the verse: The prohibi- 
tion against paying interest to your brother is written explicitly in 
the continuation of that same verse in Deuteronomy: “Unto your 
brother you shall not lend with interest.” Consequently, there 
is no need to learn this halakha from an inference. The Gemara 
responds: It is necessary in order to teach that if one pays interest 
to a Jew he violates both the positive mitzva to pay interest to a 
gentile but not to a Jew, and the prohibition against paying interest 
to a Jew. 


Rava raised an objection to the statement of Rav Nahman based 
on another difficulty in the mishna, which teaches: One may bor- 
row money from them and one may lend money to them with 
interest. And similarly, with regard to a ger toshav, one may bor- 
row money from him and lend money to him with interest, since 
he is not a Jew. The mishna indicates that a Jew may lend money 
with interest to a gentile ab initio. Rav Hiyya, son of Rav Huna, 
said: This ruling of the mishna is necessary only 


to teach that one may lend money with interest to a ger toshav only 
to the extent required to provide a livelihood" to the lender, but 
not to do so as a regular business. 


Ravina said: Here in the mishna we are dealing with Torah schol- 
ars, for whom it is permitted to lend money to a gentile with interest. 
The Gemara explains: What is the reason the Sages decreed that 
one should not lend money to a gentile with interest? The reason 

is that perhaps the Jew will learn from the gentile’s actions." Con- 
tinuous interactions with gentiles for the sake of financial dealings 

may have a negative influence on a Jew. And since in this case 

the lender is a Torah scholar, he will not learn from the gentile’s 

actions. 


There are those who teach that which Rav Huna said in connec- 
tion with that which Rav Yosef taught: The verse states: “If you 
lend money to any of My people, even to the poor person who is 
with you” (Exodus 22:24). The term “My people” teaches that if 
one of My people, i.e., a Jew, and a gentile both come to borrow 
money from you, My people take precedence." The term “the 
poor person” teaches that if a poor person and a rich person come 
to borrow money, the poor person takes precedence. And from 
the term: “Who is with you,” it is derived: If your poor person, 
meaning one of your relatives, and one of the poor of your city 
come to borrow money, your poor person takes precedence. If it 
is between one of the poor of your city and one of the poor of 
another city, the one of the poor of your city takes precedence. 


The Master said above: If one of My people and a gentile come to 
you for a loan, My people take precedence. The Gemara asks: Isnt 
this obvious? Is there any reason to think that a gentile would take 
precedence over a Jew? Rav Nahman said that Rav Huna said to 
me: It is necessary only to teach that even if the choice is to lend 
money to a gentile with interest or to a Jew for free, without inter- 
est, one must still give preference to the Jew and lend the money to 
him, even though this will entail a lack of profit. 
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It is taught in a baraita: Rabbi Yosei says: Come and see the 
blindness in the eyes of those who lend money with interest." 
If a person calls another a wicked person in public, the other 
becomes insulted and he harasses him in all aspects of his life 
because he called him by this disgraceful name. But they who lend 
with interest bring witnesses and a scribe [velavlar]' and a pen 
[vekulmos]' and ink and write and sign a document that testifies: 
So-and-so denies the existence of the God of Israel, as the very 
fact that he lent with interest in defiance of the Torah is tantamount 
to a denial of the existence of God. 


It is taught in a baraita: Rabbi Shimon ben Elazar says: Concern- 
ing anyone who has money and lends it without interest, the 
verse says about him: “He who has not given his money with 
interest and who has not taken a bribe against the innocent, 
he who does these shall never collapse” (Psalms 15:5). From 
this statement, the opposite can also be inferred: You learn from 
this that concerning anyone who lends his money to others with 
interest, his property, i.e., his financial standing, collapses." The 
Gemara asks: But we see people who do not lend money with 
interest and nevertheless their property collapses. Rabbi Elazar 
says: There is still a difference: Those who do not lend money 
with interest collapse but then ultimately rise, but these, who lend 
with interest, collapse and do not rise again. 


Referring to the subject of honest people who collapse temporarily, 
it is said: “Why do You observe the treacherous, and remain 
silent while the wicked swallows the one who is more righteous 
than he?” (Habakkuk 1:13). Rav Huna says about this verse: One 
who is more righteous than he, he swallows for the moment, but 
he does not swallow a completely righteous person at all. 


§ The Gemara returns to the clarification of the mishna, which 
mentioned the subject ofa gentile who resides in Eretz Yisrael and 
observes the seven Noahide mitzvot [ger toshav]. It is taught in a 
baraita: Rabbi Yehuda HaNasi says: With regard to the convert 
that is mentioned concerning the sale of a Hebrew slave? and the 
ger toshav that is mentioned concerning interest, I do not know 
what the meaning of each of these references is. 


The Gemara explains: The convert that is mentioned concerning 
the sale of a Hebrew slave is referring to the following, as it is 
written: “If your brother waxes poor with you and is sold unto 
you” (Leviticus 25:39), and it was expounded in a baraita: And not 
only will he be sold to you, a born Jew, but he will be sold even to 


a convert, as it is stated: “And sells himself to a stranger [leger]” 


(Leviticus 25:47)." 


And this sale to a ger is referring to a sale not only to a righteous 
convert [leger tzedek],® but even to a ger toshav, as it is stated: 


“And sells himself to a stranger who is a settler [leger toshav]” 


(Leviticus 25:47). With regard to the continuation of the verse: 
“Or to an offshoot of a stranger’s family,’ this is referring to a 
gentile, i.e., he will reach a state where he has no choice but to 
sell himself to a gentile. When it states: “Or to an offshoot of a 
stranger's family,” this is referring to one sold for idol worship 
itself, i.e., he is forced to sell himself as a slave to work in a temple 
of idol worship. 


HALAKHA 


The blindness in the eyes of those who lend with 

interest - m3732 nba bw Dippy nma: If one writes a docu- 
ment for a loan with interest, he is comparable to one who 

writes a document and testifies that he denies the God of 
Israel. And anyone who lends or borrows with interest is 

like one who denies the God of Israel and the exodus from 

Egypt (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 4:7; 

Shulhan Arukh, Yoreh De‘a 160:2). 


His property collapses — pyvinma Yo23: Concerning one 
who lends money with interest, his financial standing will 
collapse (Shulhan Arukh, Yoreh De‘a 160:2). 


LANGUAGE 


Scribe [lavlar] - v: From the Latin librarius, meaning 
a scribe. 


Pen [kulmos] - pinyp: From the Greek káñayoç, kala- 
mos, meaning a reed, particularly one that scribes use for 
writing. 


NOTES 


Anyone who has money and lends it without interest — 
maya xbw opis mbm niy tb wow on bp: This particular 
phrasing was used in order to emphasize that one who 
has money but needs it himself is not obligated to lend it 
to others, since his own livelihood takes precedence. The 
Gemara's statement relates only to one who has money 
available to be lent out. Rabbi Shimon ben Elazar says that 
one who chooses to lend out such money without inter- 
est instead of investing it for profit will be rewarded with 
the guarantee that his financial standing will not collapse 
irreparably (lyyun Ya'akov). 


And not only to you but to a convert as it is stated: To a 
stranger — ary) wax ay xbx b Kh: The Hebrew word for 
convert and for stranger is the same, i.e., ger. 


Hebrew slave - 


yay tay: A Hebrew slave is an adult male Jew 


BACKGROUND 
is required to continue serving his master’s son until the end 


who becomes the slave of another Jew. There are two ways in 
which a Jew can enter into slavery: The court can sell a thief into 
slavery if he does not possess the means to make restitution 
for his theft (Exodus 22:2); or, if a Jew becomes impoverished, 
he may choose to sell himself to seek relief from his poverty 
(Leviticus 25:39). A Hebrew slave sold by the court is emanci- 
pated after serving his master for six years (Exodus 21:2). One 
who sells himself as a slave may sell himself for six years or for a 
longer period. In the event of his master’s death, a Hebrew slave 


of the period for which he was sold. If the master has no sons, 
he slave is not obligated to continue serving other heirs. In the 
ubilee Year, all Hebrew slaves are emancipated irrespective of 
how long they have served (Leviticus 25:40). When a Hebrew 
slave attains his freedom in one of these manners, his master or 
his master’s heirs must give him a severance gift (Deuteronomy 
1513-14). A Hebrew slave may also attain his freedom by paying 
his master the value of the remainder of the term for which 
he was sold. 


Righteous convert — p1% 7a: This refers to a gentile who accepts 
Judaism upon himself in full. After circumcision, immersion in 
a ritual bath for the purpose of conversion, and acceptance 
of the mitzvot of the Torah in the presence of a court, he 
is considered a Jew in all respects. Even if the convert later 
returns to his previous faith, his conversion to Judaism remains 
in effect and his status is that of an apostate Jew. The Torah 
specifically commands Jews to love a convert, not to cause 
him distress by reminding him of his past, and to support him 
in every sense. 
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This file may not 


HALAKHA 


A woman or a convert may not acquire a Hebrew 
slave — ay Tay Pip 7A) TWR px: A woman may not 
purchase a male Hebrew slave or a male Canaanite slave, 
even one who is a minor. The Shakh rules that it is also 
prohibited for women to hire male servants, but the Taz 
disagrees with this, and the custom is to permit it (Arukh 
HaShulhan). A woman also cannot be sold to raise money 
to pay compensation for stealing and cannot sell herself 
into servitude, and a convert cannot be sold as a Hebrew 
slave (Rambam Sefer Kinyan, Hilkhot Avadim 1:2; Shulhan 
Arukh, Yoreh De‘a 267:19). 


A Hebrew slave who had his ear pierced...does not 
serve his master’s son — 137 NN..7aiy IK... yx UT: A 
Hebrew slave who had his ear pierced at his own request 
in order to remain a slave after his six-year period of ser- 
vitude was completed must serve only the one to whom 
he was sold, but not his son. During his six-year period of 
servitude a Hebrew slave must serve his master and his 
master’s son, but not his master’s daughter. One who was 
sold to a convert or a gentile does not serve their heirs at 
all (Rambam Sefer Kinyan, Hilkhot Avadim 2:12, 3:7; Shulhan 
Arukh, Yoreh Dea 2:12, 26719). 
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The Gemara clarifies the baraita. The Master said: And not only 
will he be sold to you, a born Jew, but he will be sold even to 
a convert, as it is stated: “And sells himself to a stranger.” Is 
this to say that a convert may acquire a Hebrew slave? The 
Gemara raises a contradiction from a baraita: A convert cannot 
be acquired as a Hebrew slave, and a woman or a convert may 
not acquire a Hebrew slave." 


The Gemara explains the baraita. A convert cannot be acquired as 
a Hebrew slave, as we require the fulfillment of the verse: “Then 
he shall go out from you, he and his children with him, and shall 
return to his own family” (Leviticus 25:41), and a convert is 
not able to do this, since upon conversion the convert severs 
his relationship with his gentile family, and he therefore has no 
family. The baraita teaches: And a woman or a convert may not 
acquire a Hebrew slave. With regard to a woman, the reason is 
that it is not proper conduct, since people may say that she is 
purchasing him to engage in sexual intercourse with him. With 
regard to a convert as well, it is learned as a tradition: Only one 
who can be acquired as a Hebrew slave can acquire a Hebrew 
slave, and one who cannot be acquired as a Hebrew slave cannot 
acquire a Hebrew slave. Since a convert cannot be acquired as a 
Hebrew slave, he also cannot acquire one. 


Rabbi Yehuda HaNasi’s question was that since it has been estab- 
lished that a convert may not acquire a Hebrew slave, why was he 
mentioned in the verse? Rav Nahman bar Yitzhak said: He cannot 
acquire a Hebrew slave and have his halakha be like that of a 
Jew who owns a Hebrew slave, but he can acquire a Hebrew 
slave and have his halakha be like that of a gentile who owns 
a Hebrew slave. 


This is as it is taught in a baraita: A Hebrew slave who had his 
ear pierced by his own request in order to remain a slave after his 
six-year period of servitude was over, and therefore is emancipated 
only during the Jubilee Year, and also a Hebrew slave who was 
sold to a gentile, does not serve his master’s son" and does not 
serve his master’s daughter after his master’s death, but rather is 
emancipated. The same halakha would apply to a Hebrew slave 
sold to a convert, whose status in this respect is similar to that 
of a gentile. 


The Master said above: And a woman or a convert may not 
acquire a Hebrew slave. The Gemara suggests: Let us say that this 
baraita is not in accordance with the opinion of Rabban Shimon 
ben Gamliel. As it is taught in a baraita: A woman may acquire 
maidservants but may not acquire male slaves, in order to pre- 
serve standards of modesty. Rabban Shimon ben Gamliel says: 
She may also acquire male slaves. The Gemara rejects this sugges- 
tion: Even if you say that this baraita is in accordance with the 
opinion of Rabban Shimon ben Gamliel, it is not difficult. Here, 
where it is prohibited, the ruling is stated with regard to a Hebrew 
slave, and there, where Rabban Shimon ben Gamliel renders it 
permitted, the ruling is stated with regard to a Canaanite slave.’ 


The Gemara explains the difference: A Hebrew slave is regarded as 
discreet in her eyes, and since she trusts that a Hebrew slave will 
not reveal their actions to others if they engage in sexual intercourse, 
it is prohibited for her to acquire a male Hebrew slave. By contrast, 
a Canaanite slave is regarded as indiscreet in her eyes, so she will 
be deterred from transgressing with him. 


Canaanite slave - 3933 Tay: A gentile slave purchased by a Jew 
must be immersed in a ritual bath; if male, he is also circumcised. 
These acts signify a change in the slave's status. Though not a Jew 
in all respects, a Canaanite slave must observe all of the Torah’s 
prohibitions and must fulfill all positive mitzvot that are not time 


BACKGROUND 


bound. Although a Canaanite slave must serve his master for life 
and is inherited by his master’s heirs, his master can emancipate 
him by handing him a bill of manumission. At that point the 
slave becomes fully Jewish, although the Sages required him 
to immerse again in a ritual bath to formalize his conversion. 
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The Gemara asks: But this seems to contradict the baraita that 
Rav Yosef teaches: A widow may not raise a dog," due to suspi- 
cion that she may engage in bestiality, and she may not allow a 
student of Torah to dwell as a lodger in her home." Granted, 
it makes sense that it is prohibited for her to have a student of 
Torah lodging in her home, as he is regarded as discreet in her 
eyes. But concerning a dog, since it would follow her around 
afterward if she would engage in bestiality with it, she is afraid 
to sin with it. Therefore, it should be permitted for her to raise it. 
The Sages say in response: Since it will also follow her around if 
she throws it a piece of meat [umtza], people will say: It is 
following her due to the meat she threw to it, and they will not 
suspect her of sinning. Consequently, she will not be deterred from 
transgressing. 


The Gemara discusses Rabbi Yehuda HaNasi’s second difficulty: 
The ger toshav that was mentioned concerning interest, what is 
it? What was Rabbi Yehuda’s difficulty? As it is written: “And if 
your brother waxes poor, and his means fail with you, then you 
shall strengthen him, as a stranger and a resident [ ger vetoshav | 
shall he live with you. You may not take interest or increase 
from him, but fear your God, and your brother should live with 
you” (Leviticus 25:35-36). This indicates that interest may not be 
taken from a ger toshav. And the Gemara raises a contradiction 
from the mishna: One may borrow money from them, i.e., from 
gentiles, and lend money to them with interest, and similarly, 
one may borrow money from and lend money to a ger toshav 
with interest. 


Rav Nahman bar Yitzhak says: Is it written: Do not take from 
them? No, it is written: “Do not take from him,’ in the singular, 
and it means: Do not take interest from a Jew. 


With regard to this verse the Sages taught: “You may not take 
interest or increase from him,” but you may become a guarantor 
for him for a transaction involving interest. 


The Gemara asks: You may become a guarantor for whom? If we 
say it means a guarantor for a Jew who lends money to another 
Jew with interest, that is difficult. But this would be contradicted 
by that which the Sages taught in a mishna (7sb): These are the 
ones who transgress a prohibition: The lender and the borrower, 
the guarantor and the witnesses. It is prohibited to serve as a 
guarantor for such a loan. 


Rather, it must mean that one may serve as a guarantor for a 
gentile’ who lends to another Jew with interest. This is also 
difficult, since the law of the gentiles is that he goes after the 
guarantor to collect the money without trying to collect first from 
the borrower. Under gentile law, it is the responsibility of the 
guarantor to pay the lender and to then retrieve the money from 
the borrower. Consequently, when this occurs, the guarantor is 
considered to have borrowed money from the gentile and lent it 
himself to the Jew, with the result that the guarantor is the one 
who takes the interest from the borrower, which is prohibited. 


Guarantor for a gentile - nob aw: Ifa Jew borrows money from 
a gentile with interest, another Jew may not serve as guaran- 
tor, since under gentile law the lender collects directly from the 
guarantor, and therefore the guarantor receives the interest on the 
loan when he collects from the borrower. If the gentile accepts 
upon himself to have this transaction judged by Jewish law, 


HALAKHA 


according to which he must first attempt to collect directly from 
the borrower, it is permitted. Nowadays, when it is the universal 
practice to first attempt to obtain repayment from the borrower, 
it is assumedly not necessary to pronounce that the transaction 
be judged by Jewish law (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 5:5; Shulhan Arukh, Yoreh De'a 170:1 and Shakh there). 


NOTES 
May not raise a dog - xay Eaa xb: Even though 
the Sages said that Jews are not to be suspected of 
engaging in bestiality, this is nevertheless good advice 
for a woman to follow, in order to prevent people from 
slandering her (Beit Aharon). 


HALAKHA 
May not allow a student of Torah to dwell as a lodger 
in her home - pawsa 3192 2 WA xb: It is not 
proper for a student of Torah to live in the house of 
a widow unless his wife is with him (Rambam Sefer 
Nashim, Hilkhot Issurei Bia 22:16; Shulhan Arukh, Even 
HaEzer 22:17). 


LANGUAGE 
Piece of meat [umiza] - x¥1a1%: The root of this word is 
from Middle Persian amiz, meaning a side dish. In both 
talmudic Aramaic and Syriac, the word refers to a dish 
made with meat. 
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NOTES 


That he accepted upon himself to have this transaction 
judged by the laws of the Jews - 3°12 py voy bapw 
byw: The early commentaries ask what happens if the 
gentile acts in accordance with Jewish law and first tries to 
collect from the borrower, who does not have the money 
to pay the debt, and the gentile therefore collects from the 
guarantor? In such a case the guarantor will later retrieve 
the money from the borrower, and he will consequently 
pay interest to another Jew. Therefore, how can a Jew serve 
as a guarantor? The Ramban answers that since the gentile 
lent the money directly to the borrower and first attempts 
to collect repayment from him, when he subsequently 
claims the money from the guarantor the entire amount 
is viewed as the debt to the gentile, and not as interest 
ona loan. 


If that is so, what is the purpose of stating it — 571% 
xan I2: Even though it is possible to say that ‘the 
first clause in the baraita is actually unnecessary and the 
baraita taught it only in order to contrast it with the latter 
clause, this answer would not apply in the case of the 
mishna, which does not have the latter clause (Rashba). 


HALAKHA 


A Jew who borrowed money with interest from a gen- 
tile — raya p27 pa niya mbw hgw»: If a Jew borrowed 
money with interest from a gentile and then wanted to 
return the money, but a fellow Jew said to him: Give the 
money to me and | will return it to the gentile according to 
he same terms that you pay him, this is prohibited. Even 
if the second Jew wrote a promissory note to the gentile 
in his own name and even if he paid the interest directly 
o the gentile, it is nevertheless prohibited. If the gentile 
accepted the money back from the first Jew and then lent 
it afterward to the second Jew, it is permitted, even if the 
first Jew paid the interest due the gentile using the second 
Jew as his agent. Additionally, if the first Jew presented 
he second Jew to the gentile, and the gentile said: Place 
he money on the ground, and the second Jew picked it 
up from there, it is permitted (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 5:3; Shulhan Arukh, Yoreh De‘a168:1). 


A gentile borrowed money with interest from a Jew - 
maya ben niyna mw px: Ifa gentile borrowed money 
with interest from a Jew and then wanted to return it to 
him but another Jew found him and said to him: Give the 
money to me and | will pay you according to the same 
erms that you pay him, this is permitted. But if the gentile 
presented the second Jew to the lender, and even if the 
gentile put the money in his hand, since he gave it with the 
nowledge of the lender, it is prohibited. There are those 
who are lenient in this situation even if he presented the 
second Jew to the lender (Tur, citing Rabbeinu Tam and 
Rosh). Although the halakha is in accordance with the 
first opinion cited here, no protest should be voiced in a 
place where the custom is to be lenient (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 5:4; Shulhan Arukh, Yoreh 
De‘a 161:6, and in the comment of Rema). 
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Rav Sheshet said: The case is that the gentile accepted upon 
himself to have this transaction judged by the laws of the Jews," 
so that he may not claim repayment from the guarantor. The 
Gemara asks: If the gentile accepted upon himself to have this 
transaction judged by the laws of the Jews, he should also not 
take interest, since that is prohibited by Jewish law. In response, 
Rav Sheshet said: He accepted upon himself the laws of the Jews 
with regard to this, the procedural matter with regard to the 
method of collection, but he did not accept upon himself the 
laws of the Jews with regard to that, the prohibition against taking 
interest. 


§ The mishna teaches: A Jew may serve as a middleman and 
lend a gentile’s money to another Jew with the knowledge of 
the gentile, but not with the knowledge of a Jew, i.e., the middle- 
man himself. The Sages taught in a baraita: A Jew may lend a 
gentile’s money as a middleman to another Jew with the knowl- 
edge of the gentile, but not with the knowledge of a Jew. How 
so? In the case of a Jew who borrowed money with interest 
from a gentile" and then wanted to return it to him, but at that 
point another Jew found the borrower and said to him: Since 
you do not need this money anymore and I do need it, give it 
to me and I will pay you with the addition ofinterest in the same 
way that you pay the gentile, this is prohibited, since this is 
interest paid to a Jew. But if the borrower presented the second 
Jew to the gentile and the gentile agreed to this arrangement, it 
is permitted. 


The baraita continues: And similarly, if a gentile borrowed 
money with interest from a Jew" and then wanted to return it 
to him, and another Jew found the gentile and said to him: Give 
it to me and I will pay you interest in the same way that you pay 
the Jewish lender, this is permitted, since he pays interest to a 
gentile and not to a Jew. But if the gentile borrower presented the 
second Jew to the Jew who lent him the money and the Jewish 
lender agreed to this arrangement, it is prohibited. 


The Gemara discusses the baraita: Granted, the latter clause of 
the baraita, which says that it is prohibited for a Jew to pay the 
gentile borrower when the Jewish lender is aware of the transac- 
tion, can be explained as a stringency due to concern about the 
prohibition of interest, but in the first clause the Jewish lender 
presents the Jewish borrower to the gentile before handing him 
the money, and the fact that this is permitted indicates that he acts 
as the gentile’s agent, not on his own. But since the halakha is that 
there is no agency for a gentile, this means that the Jew is the one 
who takes the interest from the second borrower. Why, then, 
does the baraita permit it? 


Rav Huna bar Manoah said in the name of Rav Aha, son of 
Rav Ika: Here we are dealing with a case where the gentile said 
to the Jew when he returned the money: Place it upon the ground 
and be dismissed, and afterward the other Jew went and took it. 
Therefore, the loan was transacted directly between the second 
Jew and the gentile. The Gemara asks: If that is so, what is the 
purpose of stating it?" In this scenario it is obvious that there are 
two separate loans and the first Jewish lender has nothing to do 
with the loan to the second. This is certainly permitted. 


Rather, Rav Pappa said: It must be speaking about a case where 
the gentile took the money from the first Jew and gave it to the 
second Jew by hand. The Gemara asks: But still, what is the 
purpose of stating it? In this case also, the second loan is clearly 
transacted directly with the gentile lender. The Gemara answers: 
Lest you say: The gentile himself, when he does this, he gives it 
with the knowledge of the Jew, as he trusts the second borrower 
due to the mediation of the first, and therefore one might have 
thought he is deemed involved in the loan. To counter this, the 
baraita teaches us that this is not the case. 
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Rav Ashi said: It is possible to explain the baraita in a different way. 
When we say that the halakha is that there is no agency for a 
gentile, this matter applies concerning the separation of teruma," 
the portion of produce designated for a priest. It is in this context 
that the halakha that there is no agency fora gentile is derived, but 
concerning the rest of the halakhot of the Torah, there is agency 
for a gentile. 


The Gemara comments: And this opinion of Rav Ashi is an error, 
since what is different about teruma that a gentile cannot be 
appointed an agent? As it is written concerning teruma: “So you 
also shall set apart a gift unto the Lord ofall your tithes” (Numbers 


18:28); once the verse states “you,” the addition of the word “also” 


in the phrase “you also” serves to include an agent. The Sages 
additionally derive: Just as you, those who appoint agents, are 
members of the covenant, i.e., Jews, so too, your agents must be 
members of the covenant. A gentile cannot separate teruma even 
if appointed as an agent by a Jew. 


The Gemara continues: The concept of agency with regard to the 
rest of the halakhot of the Torah is also a matter we learn through 
tradition by a derivation from teruma," as this is the source for the 
halakha that the legal status of one’s agent is like that of himself. 
Therefore, the same halakhot apply to agency in all matters. Rather, 
it must be concluded that the opinion expressed by Rav Ashi 
is an error. 


There are those who say a different version of this discussion: Rav 
Ashi said: When we say that there is no agency for a gentile, this 
matter applies concerning them serving as agents for us, but we 
can be agents for them. With regard to this comment it was said: 
And this opinion of Rav Ashi is an error, as what is different that 
they cannot serve as agents for us? As it is written concerning 
teruma: “So you also shall set apart a gift unto the Lord of all 
your tithes” (Numbers 18:28). Once the verse states “you,” the 
addition of the word “also” in the phrase “you also” serves to 
include your agents. The Sages also derive: Just as you, those 
who appoint agents, are members of the covenant, i.e., Jews, so 
too, your agents must be members of the covenant. 


The Gemara continues: Therefore, we also cannot serve as agents 
for them, because the same principle is said: Just as you, those 
who appoint the agents, are children of the covenant, so too, 
all who appoint agents must be members of the covenant. Rather, 
it must be concluded that this opinion expressed by Rav Ashi is 
an error. 


Ravina says another answer: Granted, a gentile is not included 
in the category of agency. But he has the power, by rabbinic law, 
to acquire an item" through an act of acquisition performed by 
another. This is similar to the halakha concerning a Jewish minor. 
As with a minor, is it not the case that even though he is not 
included in the category of agency," 


NOTES 


Agency with regard to the rest of the Torah is. 


..from writes that it is not appropriate to change the text simply due 


teruma - map.. AA TINT DST MMW: Some explain that 
the halakha of agency itself is not derived from teruma; rather, 
the detail that an agent must be a member of the covenant 
and not a gentile is derived from teruma (Torat Hayyim; see 
Kiddushin 41b). 


He has the power by rabbinic law to acquire an item - 73t 
wd rng pa: Some of the early commentaries were inclined 
to modify this version of the text, as they felt it must be that 
this power is from the Torah and not rabbinic law. The Ramban 


to a logical difficulty. In response to the question of how a 
rabbinically legislated acquisition can cancel a Torah prohibi- 
tion of interest, he answers that since the loan was transacted 
through the brokerage of a gentile, the prohibition of interest 
is by rabbinic law, and therefore an acquisition that is valid 
under rabbinic law can cancel it. The Rashba gives a different 
answer, that the prohibition of interest here is canceled due to 
the principle that property declared ownerless by the court is 
considered ownerless. 
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HALAKHA 
This matter applies concerning teruma - manna ton aT: 
A Jew can appoint an agent to separate teruma and tithes 
on his behalf, but a gentile cannot serve as the agent. Also, a 
gentile cannot be appointed to serve as one’s agent for any 
other matter (Rambam Sefer Zera‘im, Hilkhot Terumot 4:1). 


Aminor...is not included in the category of agency —...|o? 
mmh mb m: A minor cannot appoint an agent, and if 
he does, any action performed by the agent is viewed as 
an action he performed of his own accord (Rambam Sefer 
Kinyan, Hilkhot Sheluhin VeShutafin 2:2). 
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HALAKHA 


A minor...has the power by rabbinic law to acquire 
an item by acquisition performed by another - ...jo? 
pama ma mh mg: Others can acquire an item on behalf 
of a minor, even if he is only one day old, both in his 
presence and not in his presence (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 4:8; Shulhan Arukh, Hoshen 
Mishpat 243:18). 


A Jew who borrowed money with interest from a gen- 
tile and the gentile established it as a loan for him 
and then converted - maya "pat pa niyn mbw bien 
mann mona voy japi: In the case of a Jew who bor- 
rowed money with interest from a gentile, where the 
gentile consolidated the principle and the interest into 
a single debt, if the gentile did so before he converted, 
he may collect both the principal and the interest. If he 
consolidated the debt after he converted, he may collect 
only the principal. Conversely, in the case of a gentile 
who borrowed money with interest from a Jew, where 
the Jew consolidated the principle and the interest into 
a single debt and then the gentile converted, even if the 
Jew consolidated the debt after the gentile converted, 
the lender may collect both the principal and the inter- 
est. This is in order that it not be said that the gentile 
converted in order to avoid paying the interest (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 5:6; Shulhan Arukh, 
Yoreh De‘a 1771). 
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nevertheless, he has the power, by rabbinic law, to acquire an 
item by means of an act of acquisition performed by another?” 
Here, also, it is not different; the Jew can perform an act of 
acquisition on behalf of the gentile even though there is no 
agency for gentiles. 


The Gemara rejects this comparison: But that is not so. A minor 
Jew will eventually reach the stage of eligibility for agency, but a 
gentile will not reach eligibility for agency. Consequently, the 
Sages did not establish the power for gentiles to acquire an item 
by means of an act of acquisition performed by a Jew. 


§ The Sages taught: In the case of a Jew who borrowed money 
with interest from a gentile, and the gentile lender established 
the interest as a loan for the Jewish borrower, i.e., he added the 
amount of interest to the principal and consolidated it into a single 
debt, and then the gentile converted," the halakha depends on 
the circumstances. If the gentile established it as a loan for him 
before he converted, he may collect the principal from the bor- 
rower and he may also collect the interest. Since it had already 
been consolidated into a single debt, it is as though he already 
collected the interest while he was still a gentile. But if he estab- 
lished it as a loan for him after he converted, he may collect the 
principal but may not collect the interest, as it still had the status 
of interest when he became a Jew. 


And similarly, in the case of a gentile who borrowed money with 

interest from a Jew and the Jewish lender established the interest 
as a loan for the gentile borrower, and then the gentile borrower 
converted, if he established it as a loan before he converted, the 

Jew may collect the principal and may also collect the interest. 
If he established it as a loan for the gentile after he converted, 
he may collect the principal but may not collect the interest, as 

it still had the status of interest when he became a Jew. 


The baraita continues: Rabbi Yosei says: If a gentile borrowed 
money with interest from a Jew and converted, whether in this 
circumstance or whether in that circumstance, i.e., regardless of 
when the lender consolidated the interest and principal into a 
single debt, the Jewish lender may collect the principal and he 
may also collect the interest. Rava says that Rav Hisda says that 
Rav Huna says: The halakha is in accordance with the opinion 
of Rabbi Yosei. Rava says: What is the reasoning behind the 
opinion of Rabbi Yosei? What is the justification for collecting 
interest from a Jew? It is in order that people will not say: This 
individual converted due to concern for his money." People will 
suspect that he converted in order to avoid paying the interest. 


NOTES 


In order that people will not say, this individual converted due 
to his money — m wana voiy Sawa max Ndw 13: According 
to this explanation, the halakha here is certainly by rabbinic law, 
and is stating that the Sages allowed the collection of interest in 
this case due to this concern. It has been asked: How could the 
Sages have allowed the lender to collect interest in a manner 
prohibited by the Torah? Some answer that the decree is based 


on the principle that property declared ownerless by the court is 
considered ownerless, and that the Sages have the authority to 
act concerning any monetary matter (Shita Mekubbetzet). Most 
of the commentaries explain that since at the time of the loan 
the interest was permitted, the prohibition against collecting it 
is rabbinic in nature. Therefore, the Sages had the authority to 
make an exception in this case. 
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§ The Sages taught: In the case of a promissory note in which 
the details of a loan with interest were written," we penalize the 
lender, and therefore he may not collect the principal" and may not 
collect the interest; this is the statement of Rabbi Meir. And the 
Rabbis say: He may collect the principal but he may not collect 
the interest. The Gemara asks: With regard to what principle do 
they disagree? The Gemara explains: Rabbi Meir holds: We penal- 
ize him with regard to that which is permitted due to that which is 
prohibited, and the Rabbis hold: We do not penalize him with 
regard to that which is permitted due to that which is prohibited. 


We learned in a mishna elsewhere (Shevi’it 10:5): Antedated prom- 
issory notes," in which the date written in the document is earlier 
than the date the loan was actually transacted, are not valid, but 
postdated promissory notes" are valid. The Gemara asks: Why are 
antedated documents not valid? Granted, they cannot be used to 
collect from the first date, the date written in them, because this 
could cause loss to people who purchased land from the borrower in 
the time between the date written on the promissory note and the 
time the loan was actually granted. The land they purchased would 
be subject to a lien when it fact it should not be. But at least they 
should be able to be used to collect from the second date, when the 
loan was actually granted. 


Rabbi Shimon ben Lakish says: This mishna is subject to dispute, 
and it is taught in accordance with the opinion of Rabbi Meir, who 
said that the lender is penalized with regard to that which is permitted 
due to that which is prohibited. Here too, since he wrote an incorrect 
date, the entire document is invalidated as a penalty. And Rabbi 
Yohanan says: You may even say that this halakha is in accordance 
with the opinion of the Rabbis, as here there is a rabbinic decree 
invalidating the document lest he collect from the first date." If the 
document is not invalidated, the lender will depend on it and will 
come to collect repayment according to the date written on it. 


The Gemara relates: There was a certain man who mortgaged his 
orchard to another as security for a loan, and the lender consumed 
the produce of the orchard for three years. At the end of this time 
the lender said to the borrower: If you sell me the orchard, that is 
good. But if not, I will hide the document of the mortgage and I 
will say: It is purchased, and that is why it is in my possession, 
meaning I will claim I purchased the field and lost the deed. Since 
the land has been in my possession for three years I do not have to 
bring any other proof, as the halakha is that after three years of use 
of a field there is a presumption of ownership for the one who uses 
it (see Bava Batra 29b). 


When the borrower saw that he could not protect himself against the 
ruse, he devised a scheme: He went and transferred ownership of 
the field to his minor son" by means of a deed of gift, and afterward 
sold the field to the lender. Subsequently, he demanded that the sale 
be annulled, since when he sold the field, it was not his. 


The Gemara clarifies the halakha: The sale was certainly nota sale," 
since the field was not his to sell, but the question is: Are the dinars 
that the buyer paid similar to a loan with a promissory note, and 
therefore the buyer can collect the money he paid even from liened 
property that has been sold? Or perhaps it is similar to a loan 
by oral agreement, and therefore he cannot collect it from liened 
property that has been sold. Abaye said: Is this question not the 
same as that of Rabbi Asi? As Rabbi Asi says: 


He went and transferred ownership to his minor son - mes 


NOTES 


utilizing this defense (Meiri; Ritva). He also could have trans- 


pre Fmax: While the borrower could have declared before 
witnesses that he is selling the field under duress, in the text 
of a deed of sale it is generally written that the seller annuls all 
previous notifications. Therefore, he was apprehensive about 


ferred ownership to an adult son, but he was afraid that the 
buyer might placate the son with money or threaten him, so 
he transferred ownership in a manner that would prevent the 
holder of the property from retaining possession of it (Ritva). 


NOTES 


A promissory note in which the details of a loan with 
interest were written — 37 {a ainaw www: The early com- 
mentaries discuss the specific details of the document in 
question. According to the Ramban, the case concerns a 
document that did not explicitly state that part of the sum to 
be paid was interest, since such a document would be invalid, 
as witnesses who would sign such a document become 
invalid witnesses. Therefore, the Ramban says the case con- 
cerns a document in which the sum to be paid was written 
without specification, and therefore it is conceivable that the 
witnesses are valid, as they did not know that a portion of 
hat sum was interest. According to Tosafot, the Gemara is 
discussing a document that explicitly stated that part of the 
sum to be paid was interest. Nevertheless, according to the 
Rabbis, the lender may collect the principal. The witnesses 
are not invalid despite having transgressed a Torah prohibi- 
ion by signing the document, as transgressing a prohibi- 
ion disqualifies one from serving as a witness only if the 
prohibition is well known. In addition, the witnesses did not 
ransgress out of desire for personal gain. A transgression of 
his type does not disqualify one from serving as a witness. 


He may not collect the principal — ppI nX... iy: It 
has been asked: Why should the borrower, who also trans- 
gressed a prohibition, benefit by having his loan canceled? 
Tosafot answer that the purpose of the penalty is to serve as 
a deterrent against violating this halakha, and therefore it is 
the lender who is penalized. 


A decree lest he collect from the first date - Tay Kaw mya 
{wx pata: That is, perhaps the lender will bring the docu- 
ment to a court that does not know it is antedated, and they 
will rule that he can collect the debt according to the date 
written therein (Ritva; see also Rashi). 


HALAKHA 


A promissory note in which the details of a loan with inter- 
est were written — 2743 aNd WW: If there was a promis- 
sory note with a sum to be paid as interest expressly written 
in it, the lender may not collect the interest but may use it 
to collect the principal, even from liened properties (Shakh). 
Some authorities disagree and hold that such a document 
is completely invalid and even the principal cannot be col- 
lected (Ramban). This should be considered a halakha that 
is not settled, and therefore if the lender seized payment, it is 
not removed from him (Shakh; Arukh HaShulhan). 

If the interest was included with the principal in the docu- 
ment, and the witnesses were aware of this, the document 
is invalid and the debt cannot be collected at all. If the bor- 
rower concedes that he borrowed the money, he must pay 
the principal. Some (Shakh; Taz; Gra) say that he is not liable 
to pay, as the lender is penalized, but the halakha is not 
in accordance with this opinion (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 4:6; Shulhan Arukh, Yoreh Dea 161:11, 
and in the comment of Rema, and Hoshen Mishpat 52:1). 


Antedated promissory notes - D»a tia Jin pw: An ante- 
dated promissory note is invalid and may not be used to 
collect from liened property that had been sold, even after 
the date of the actual loan. It may be used to collect the 
debt from unsold property (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 23:1; Shulhan Arukh, Hoshen Mishpat 43:7). 


Postdated promissory notes — W'PINA Jin “Dw: A post- 
dated promissory note written with a terminology indicating 
that it was written at a later date is valid and actionable. 
One should not write a postdated document ab initio, as i 
appears fraudulent. Postdated deeds of sale are completely 
invalid (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 23:1; 
Shulhan Arukh, Hoshen Mishpat 43:7, and in the commen 
of Rema). 


The sale was certainly not a sale — Yay] xd NT AT: | 
one was forced to sell property under duress, and the seller 
voiced a declaration or in some other way made clear that he 
did not want to sell it, the sale is void (Rambam Sefer Kinyan, 
Hilkhot Mekhira 10:4; Shulhan Arukh, Hoshen Mishpat 205:7). 
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NOTES 


Admits that he wrote a promissory note - Wwa m1 
janaw: The Ramban raises the concern that this halakha 
could provide an opportunity for collusion: One could 
write a document attesting to a fictitious loan to an 
accomplice, and then concede that he wrote the note. 
The accomplice would then seize property that had 
already been sold to a third party and the two of them 
would split the proceeds. Because of this, Ramban 
interprets the halakha as referring only to property sold 
after the time the lender conceded to the validity of the 
promissory note. 


Once the market rate is publicized the seller may 
set a price — pppia WWI Kx: It is not immediately 
clear why the publication of the market rate renders this 
practice permitted. In some of the later commentaries 
there is a suggestion that the transaction works through 
the mechanism of agency, with the one who receives 
the money becoming an agent of the other to acquire 
wheat on his behalf in exchange for the money and for 
delivering it at a later date (see Shakh, Taz, and Minhat 
HaBoker). 


HALAKHA 
May not be written - a037) m x5: A promissory 
note that was written in a situation where writing it is 
prohibited may not be considered relevant by the court 
and does not change the status of the loan (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 23:8; Shulhan 
Arukh, Hoshen Mishpat 39:6, 150:1-2). 


One may not set a price for produce, etc. — ppoia px 
a>) nivem by: It is not permitted to contract to purchase 
produce in the future at a specific price until the market 
rate is publicized. One must wait for the publicizing of 
the rate for the entire country, not simply the rate for 
the towns. There are some who say that it is permitted 
once the market price for towns is known (Josafot, Rosh), 
and it appears that one may be lenient in this matter 
since it is not actually a loan but rather a form of sale 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 9:1; 
Shulhan Arukh, Yoreh De‘a 175:1). 
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BAVA METZIA : PEREK V: 72B: :39 477115 


In the case of a debtor who admits that he wrote a promissory 
note," the creditor is not required to ratify it in court in order to 
collect the debt, and he can therefore use the document to collect 
the debt even from liened property that has been sold. In the 
present case as well, the seller admits that he received the money; 
therefore the document of sale should enable the buyer to collect 
his money from liened property. 


Rava said to him: Are these cases comparable? There, the matter 
detailed in the document may be written, as it is a substantive 
matter; the document attests to true events and it is therefore 
possible to use the promissory note to collect the debt. But here, 
the matter detailed in the document may not be written," as the 
entire sale was not genuine since it was done against the will of 
the seller. Consequently, this document is completely invalid and 
cannot be used to collect from liened property. 


Mareimar sat and stated this halakha. Ravina said to Mareimar: 
But if Rava’s answer is accepted, then with regard to that which 
Rabbi Yohanan said concerning an antedated loan document, that 
there is a rabbinic decree invalidating the document lest he collect 
from the first date, let us say that there is a better rationale, as Rava 
stated: The antedated document is invalid, as it may not be written. 
Mareimar said to him: How can these cases be compared? There, 
in the case of the antedated document, granted, it may not be writ- 
ten from the first date, but it may be written from the second date. 
Here, it may not be written at all. 


The Gemara further asks: But how does one understand that which 
is taught in a baraita: What is the case in which one appropriates 
property for the enhancement of land? It is a case where one 
robbed another of a field and sold it to another and that buyer 
enhanced it, and it is appropriated by the court from his posses- 
sion. When the buyer collects payment from the robber, he collects 
the principal, i.e., the money he paid for the field itself, even from 
liened property that the robber had sold in the interim, and he 
collects the value of the enhancement from the robber’s unsold 
property. Let us say there also that this illegal sale of the field was a 
transaction that is may not be written, and therefore he should not 
be allowed to collect even the principal from liened property. 


The Gemara refutes this suggestion: How can these cases be com- 
pared? There, in the case of the field purchased from a robber, the 
deed of sale is meaningful either according to the one who says 
that it is preferable for the robber not to be called a robber by 
the buyer, or according to the one who says that it is preferable 
for the robber to maintain his reliability, i.e., to be considered an 
honest person; and therefore, the robber will appease the owner 
of the field by paying him for it and will attempt to ratify his 
document so that it is valid. But here, where the one who sold 
the field under duress intends to remove the buyer from it, will he 
then ratify his document? 


MI S HNA One may not set a price with a buyer for 


the future delivery of produce" until the 
market rate is publicized, as, if he is paid for supplying produce at 
a later date in advance of the publication of the market rate for that 
type of produce, he may set a price that is too low. The money paid 
in advance is deemed a loan, and if the initial payment was lower 
than the later market value, delivery of the produce will constitute 
interest on the loan. Once the market rate is publicized, the seller 
may set a price," even ifthe produce is not yet in his possession. The 
reason for this is that even though this one, i.e., the seller, does not 
have any ofthe produce, that one, someone else, has it, and the seller 
could theoretically acquire the produce now at the price he set. 
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If the seller was first among the reapers," having harvested his 
crop before the market rate was set, he may set a price with a buyer 
as he wishes for a stack of grain that is already in his possession, 
or for a large basket of grapes prepared for pressing into wine, or 
for a vat [hama‘atan]! of olives prepared for pressing into oil, or 
for the clumps [habeitzim]' of clay prepared for use by a potter,’ 
or for plaster nearing the end of the manufacturing process at the 
point after he has sunk it, i.e., baked it, in the kiln. Although the 
market rate has yet to be set, the seller may nevertheless set a price 
now for their eventual delivery. 


The mishna continues: And he may set a price with a buyer for 
manure on any of the days of the year, as the manure will certainly 
be available and it is therefore viewed as if it is ready. Rabbi Yosei 
says: One may set the price of manure only if he already hada pile 
of manure in his dunghill to which the sale can immediately be 
applied, but the Rabbis permit it in all cases. 


And one may also set a price with a buyer at the highest rate," i.e., 
a large amount of produce sold for the lowest price, stipulating with 
the seller that the sale price match the lowest market rate for this 
product during the course of the year. Rabbi Yehuda says: Even if 
he did not set a price with him beforehand at the highest rate, the 
buyer may say to the seller: Give me the produce at this rate or give 
me back my money. Since he did not formally acquire the produce, 
if the price changed he may withdraw from the transaction. 


G E M ARA Rabbi Asi says that Rabbi Yohanan says: 


One may not set a price for the future deliv- 
ery of produce at the current market rate because the market is not 
sufficiently stable. Rabbi Zeira said to Rabbi Asi: Does Rabbi 
Yohanan state this ruling even with regard to the rate of this large 
central market [dormus]? Rabbi Asi said to him: Rabbi Yohanan 
stated this ruling only with regard to the small-town markets, 
since their rates are not fixed, as smaller markets have greater 
sensitivity to fluctuations in price. 


The Gemara asks: And according to what we thought initially, that 
Rabbi Yohanan stated this ruling even with regard to this large 

central market, but then there is a difficulty with the mishna, which 
teaches: One may not set a price with a buyer for the future deliv- 
ery of produce until the market rate is publicized. By inference, 
once the market rate is publicized, one may set a price. If Rabbi 

Yohanan’s ruling applies even to large central markets, how can you 

find these circumstances? The Gemara answers: The mishna may 
be speaking about wheat that comes from large warehouses and 

from ships, as their rate lasts longer, since this merchandise comes 

to market in very large quantities. 


§ The Sages taught: One may not set a price with a buyer for 
the future delivery of produce until the market rate is publicized. 
Once the market rate is publicized, the seller may set a price, even 
if the produce is not yet in his possession. The reason for this is that 
even though this one, the seller, does not have any of the produce, 
that one, someone else, has it, and the seller could theoretically 
acquire the produce now at the price he set. If the new grain was 
selling at the rate of four sea for a sela and the old grain was selling 
at three," one may not set the price according to the price of the 
new grain until the market rate is publicized both for the new 
and for the old grain. By the time payment is made, the new grain 
will not be entirely new and its price will be the same as that of 
the old grain. 


Similarly, if the produce sold by gleaners who gather wheat from 
various fields, the quality of which is low, is selling at the rate of four 
sea of wheat for a sela and that of every other person is selling at 
the rate of three sea of wheat for a sela, one may not set a price 
at the gleaners’ rate until the market rate is publicized both for 
wheat sold by a gleaner and for wheat sold by an ordinary seller." 
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HALAKHA 
First among the reapers — mayip? nyna: If one obtains a 
product or produce to sell before most of the other sellers 
have it available, he may set a price for the future delivery 
of the produce, even if it is not fully ready yet (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 9:1; Shulhan Arukh, 
Yoreh Dea 175:4). 


The new grain was selling at four seʻa for a sela and the 
old at three - voyn Dw pasa Nw T wa: lf new grain 
was being sold for four sea for a sela and old grain for three 
sea for a sela, one may not set a price until the market 
rate is publicized for both old and new grain (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 9:4; Shulhan Arukh, 
Yoreh De'a 175:2). 


The market rate...for a gleaner and for an ordinary 
seller — spiny vpibh www: If wheat sold by gleaners 
was being sold at a price of four sea of wheat for a sela 
and wheat sold by ordinary sellers was sold at the price of 
three sea of wheat for a sela, one may set a price for the 
future delivery by gleaners at their rate, but one may not 
set a price for the future delivery with an ordinary seller 
until the market rate is publicized for both gleaners and 
ordinary sellers (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 9:4; Shulhan Arukh, Yoreh De‘a175:3). 


LANGUAGE 
Vat [ma‘atan] — jy: The source of this word is the Arabic 
òhs, atan, meaning softening. The maatan was a large 
vessel in which olives were placed for a certain amount 
of time in order to soften them, so that it would then be 
possible to extract the oil from them in an olive press. 


Clumps [beitzim] - o»¥%2: Most of the commentaries 
understand this term to be derived from the word beitza, 
meaning egg, since the round clumps of clay are shaped 
like eggs. Some suggest that it should be vocalized as 
bitzim, from the word bitza, meaning swamp, and botz, 
meaning mud (Ra‘avad; Rabbi Zekharya Agamati). 


Central market [dormus] — Dwar: The source of this 
word is the Greek 8pduog, dromos, which originally meant 
an arena for racing. Later, its meaning was broadened to 
include large areas or tree-lined streets. Large markets 
were established in these places and this resulted in the 
use of the term for the central market. 


BACKGROUND 

Clumps of clay prepared for use by a potter - oy» 
ar au by: A potter who makes vessels out of clay carefully 
prepares the material from which he makes the vessels. 
First he takes the clay from the ground, grinds it well and 
mixes it with water, sometimes adding other materials 
as well, such as cinders, sand, or ground bricks. Then this 
mixture is kneaded well. After kneading it, the potter rolls 
the material into clumps and allows them to dry, after 
which they are moistened and fashioned into vessels. 


NOTES 


And one may also set a price with a buyer at the high- 
est rate — may7 wwa jay potas: There appears to be a 
dispute among the commentaries concerning this clause. 
Some understand it as referring to the entire mishna, 
whereas others understand it as clarifying only the initial 
statement that one may set a price once the market rate 
is publicized (Tosefot Yom Tov). 
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NOTES 


Borrow based on the market rate - pwaw ww by ph: The 
early commentaries understand this expression in a number 
of different ways. Rashi records two possibilities. One pos- 
sibility is that it refers to a cash loan that is to be repaid in 
cash, but with the stipulation that if the borrower does not 
return the money by a certain date, he will provide produce 
ofan equivalent value in lieu of payment. Alternatively, Rashi 
quotes an opinion that the Gemara is referring to a loan 
of produce, with the understanding that the borrower will 
consume the produce and replace it with an equal quantity 
of comparable produce later. There are also several differ- 
ent explanations of this second possibility. According to the 
Ra'avad, this is permitted only where the buyer has money 
in his possession that would enable him to purchase the 
produce at any time. 


66 


BAVA METZIA : PEREK V: 72B :39 771 p15 


wwa morph pois yam 3198 
yam a sa - aax nvipyn 
apy mr mh oe — opib KIW NN 
ayy ny aT bya yan ‘oipo 
Ky man bya m wx eye 
mya vip apa enon ma 
- 37 tush at DPT NANDY 
DIY VEX 


pid py rant 37 x New NY 
aap a> sox pwaw wwe by 
TBP STAD DN) MWY ay? WON 
KAT I TN 9 ww 3 KAN 
TMA IW PPA YA K) PD 
DID YI Wa 907 313 94 
WDT KI ATO TAN VDI IK TW 
NVA IK wa ON XT TD 

mv) sya 


a py prs KIT a1 sap KYN 
sa bW a1 NT seit my! 
WKY, pb ax IIN XN 

pom 


Dipan nyan pian yarn 
mn: E: Tax) wan iya Dipa 
$ pav Ta mou 28) % 

Dip inixa 


Rav Nahman said: One may set a price for gleaners to deliver 
produce in the future at the gleaners’ rate. Rava said to Rav 
Nahman: What is different about a gleaner, who you hold can 
immediately set his price at the gleaners’ rate? As, if he has no 
produce he can borrow it from another gleaner, and therefore 
it is viewed as though it were in his possession. A homeowner 
as well should be able to set a price at the gleaners’ rate, as, if 
he has no grain he can borrow from a gleaner. Rav Nahman 
said to him: It is degrading for a homeowner to borrow froma 
gleaner. Consequently, there is a need to establish a market rate 
for ordinary sellers. And if you wish, say instead: One who gives 
money to a homeowner to buy his grain gives the money in 
return for quality produce, and he does not want the inferior 
produce the homeowner could borrow from gleaners. 


Rav Sheshet says that Rav Huna says: One may not borrow 
produce based on the market rate," meaning that one may 
not purchase produce on credit with an agreement to pay for it 
later at the future market price, even though there is grain sold at 
this price in another location. Rav Yosef bar Hama said to Rav 
Sheshet, and some say that it was Rav Yosei bar Abba who said 
to Rav Sheshet: And did Rav Huna say this? But didn’t it occur 
that the Sages asked Rav Huna: With regard to those students 
of Torah who borrow food in the month of Tishrei and pay 
for it in Tevet at the rate in effect then, is this permitted or pro- 
hibited? Rav Huna said to them: There is wheat in the town 
called Hini and there is wheat in the town called Shili, and if 
the students want to they can buy wheat there and pay the lender 
immediately, and since they can pay at any time, it is permitted. 


The Gemara answers: Initially, Rav Huna thought that one 
may not borrow produce in this manner, but when he heard 
that Rabbi Shmuel bar Hiyya says that Rabbi Elazar says: One 
may borrow produce in this manner, he retracted his previously 
stated opinion and he also said that one may borrow produce 
in this manner. 


The Sages taught: With regard to one who transports a package 
of goods from one place, where he bought it inexpensively, to 
another place," where the price is higher, in order to sell it at a 
profit, and another found him on the way and said to him: Give 
me the package, and I will pay you in the manner that they 
pay you in that place to which you are going, 


HALAKHA 


Borrow based on the market rate - pwa ww by pb: If 
there is a standard market rate known to both the borrower 
and lender, it is permitted to borrow produce to be replaced 
at a later time, even if the borrower does not have the money 
at that time (Shakh). Some say that this is prohibited if the rate 
is not known to both of them (Taz), while the Shakh permits 
this after the fact. The Rosh says that this applies when there 
is no set time limit for the loan, but if the lender stipulates that 
the borrower must return it before the price rises, the practice 
is prohibited (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 


10:1; Shulhan Arukh, Yoreh De'a 162:3). 


One who transports a package from one place to another 
place - nipah Dipan aban 1 phian: If one has merchandise that 
is sold at a low price in one place and a higher price in another, 
and another says to him: Give it to me and | will transport it to 

the more expensive place and sell it there, and | will then use 

the money for a set time and then will pay you according to 

the price of the merchandise there, if responsibility for the mer- 
chandise during transport is upon the buyer, the practice is pro- 
hibited, but if it is upon the seller it is permitted, provided that 
the seller also pays him for his efforts (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 9:9; Shulhan Arukh, Yoreh De‘a 173:15). 
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then, if the package remains in the possession of the seller, i.e., 
the seller accepts upon himself responsibility for any accidental 
damage that occurs along the way, it is permitted, as the trans- 
action is not a loan. But if it is in the possession of the buyer, 
meaning that the buyer accepts responsibility for accidental 
damage, then the transaction is prohibited, as it is considered 
a loan with interest. 


With regard to one who transports produce from one place to 
another place,™ if another finds him and says to him: Give 
the produce to me now and I will repay you with produce that I 
have in that place to which you are going, then, if he actually has 
produce in that place, it is permitted, but if not, it is prohibited. 
But donkey drivers who transport merchandise from one place 
to another may accept money and set prices in a place where 
goods are sold at expensive prices according to the rate in effect 
in another place, where goods are sold at inexpensive prices, ™ 
and need not be concerned, as this practice is permitted. 


The Gemara asks: What is the reason this is permitted? Rav Pappa 

says: It is satisfactory to them to sell merchandise at a discounted 

rate, because by doing so the gates to the new market are opened 

for them, as in this way they begin to do business in this area 

and gain new customers. Rav Aha, son of Rav Ika, said: It is satis- 
factory to them because the prices are reduced for them" in the 

places where they make their purchases. Since the sellers there hear 
that the donkey drivers will need to resell the merchandise at 

a lower price, the sellers give a discount to the donkey drivers. 
According to either opinion, the donkey drivers provide the addi- 
tional produce to the customer not as interest on the loan but as 

a discount to promote their business. 


The Gemara asks: What is the difference between these two 

reasons to allow this practice? The Gemara answers: The differ- 
ence between them concerns a merchant who is new in the area. 
According to the one who holds that the reason he may sell the 

produce is in order to open the market for him, it applies especially 
to a merchant in this situation. But according to the one who 

holds that the reason is that he can procure his merchandise inex- 
pensively, the sellers will not believe him if he is new to his trade, 
and they will not sell it to him at a discount. 


NOTES 


One who transports produce from one place to another 
place - nipa? Dipan niva prian: Most of the commentaries 
explain that this is referring to a case where the produce is 
being transported from a place where it is inexpensive to one 
where it is expensive. The Rashba holds that the Gemara is 
referring to a case where the price of the produce is the same 
in both places, and it is simply discussing whether it is permit- 
ted to lend a sea of produce in order to receive a sea in return, 
which is prohibited in many other cases. 


Donkey drivers set prices in a place with expensive prices 
according to another place with inexpensive prices — pyar 
Sint ipaa apie oipaa oyn: Rashi, along with most of the 
other early commentaries, understands this as referring to a 
case where the donkey drivers borrow money for a specific 
length of time and then bring grain to buyers in a place where 
grain is expensive, according to the inexpensive rate in effect 
elsewhere. Some say that this arrangement is permitted if the 
distance between the two locations is less than a day's journey, 


but if the distance is greater than that it is prohibited due to 
concern about interest. 

The Rambam interprets the Gemara differently. He under- 
stands that it is speaking about donkey drivers who come 
from a place with inexpensive prices that still have not sold 
their merchandise and in the meantime are in need of money. 
Consequently, they borrow money under these conditions. 
Since they benefit from this arrangement in ways other than 
the mere fact that the money is paid in advance, it is not con- 
sidered interest. 


understand this to mean that the donkey drivers obtain better 
prices by buying large quantities. Consequently, although they 
do not earn any profit on this transaction, it is helpful to them 
as they can receive a discount on other merchandise by pur- 
chasing in volume (Ritva). Others suggest that they exchange 
merchandise received from one supplier for the merchandise 
of another, profiting from this exchange (Rav Hai Gaon). 


HALAKHA 


One who transports produce from one place to another 
place - oip Dipan niva prian: In the case of one who 
was transporting produce from a place with inexpensive 
prices to a place with expensive prices, and another said to 
him: Give the produce to me now, and | will repay you with 
produce of the same type at a specific time in the future, if he 
currently possesses such produce it is permitted, and if not it 
is prohibited (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
9:9; Shulhan Arukh, Yoreh De'a 173:17). 


Donkey drivers set prices in a place with expensive prices 

according to another place with inexpensive prices — 
Sint otpaas pid opaa Dhyn pyan: If wheat was selling 

in one place at a price of four se‘a for a sela and in another 
place at one sea for a sela, it is permitted to give money to a 

merchant to buy it at the inexpensive price and bring it back 

at a specific time, as long as the responsibility for loss or theft 
is upon the buyer (Josafot). Some rule that the practice is 

permitted when the responsibility is upon the merchant if 
he is reimbursed separately for his efforts (Rema). If they did 

not stipulate a specific time by which he must provide the 

produce, it is permitted in all cases, as this is merely a type of 
agency (Shakh). It is inappropriate for an important person to 

engage in this practice. 

With other types of merchandise the practice is prohib- 
ited. It is suggested in Hokhmat Adam that nowadays, when 
all types of merchandise are sold in large markets and are 
always being traded, it would be permitted (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 9:7-8; Shulhan Arukh, Yoreh 
De'a 173:16, and in the comment of Rema). 
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BACKGROUND 


Kafri — 155: Kafri was a city near Sura. Apparently, in earlier 
generations there was an important Jewish center there in 
which the first Exilarchs lived. In a later period its importance 
diminished as the city of Sura grew, and it remained only an 
agricultural center serving the surrounding area. 


LANGUAGE 


Scraps [gerutaot] - nies: The source of this word is the 
Greek ypuvtn, gruté, which means a collection of items of 
little value, or a container in which these items are placed, 
such as a dressing case or a vanity bag. In the language 
of the Sages, it also can mean pieces of vessels and scraps 
of metal. 


Fields [bagei] — 363: The source of this word is the Persian 
bagh, whose primary meaning is a garden. In a broader sense, 
it can mean a field or a valley. 


NOTES 


Metal scraps...with linen garments - nw pa. IMDM: 

According to the Ra’avad, the reason for the difference 
between these items and produce is that metal scraps and 
linen garments were not commonly bought and sold. Con- 
sequently, there was no organized market for metal scraps 
and the reasons given to permit the practice of purchasing 
items at the lower rate in effect in other places, as for donkey 
drivers who sell grain, do not apply. It was also not common 
to trade in linen garments, as householders generally sewed 
garments themselves and therefore there was not a great 
demand for them. 


Who purchase branches of grapevines — xwaw »waw: 
Most commentaries interpret this as Rabbeinu Hananel does 
and explain that the Gemara is referring to someone who 
purchases, in advance of the pruning, the wood that will be 
pruned from the grapevines. The Ramban adds that at the 
beginning of the year it is not yet known which branches will 
have to be cut and which ones will remain for the following 
year, so the sale does not relate to a specific item. 


HALAKHA 


Orchard — bt: It is prohibited for one to purchase the 
fruit of an orchard before it is ready, as he would certainly be 
paying a much lower price than he would pay for the fruit 
were it fully ripe, and therefore the seller is actually paying 
interest for receiving the money at the earlier date, as this 
is not the ordinary way to purchase the fruit of an orchard 
(Rema, citing Maggid Mishne). It is permitted to purchase a 
calf at a reduced rate and to leave it with the seller until it 
matures, with the stipulation that it will be in the possession 
of the buyer even if it dies or becomes gaunt, as death and 
sickness are common and it is as close to loss as it is to profit 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 8:5; Shulhan 
Arukh, Yoreh De‘a 173210). 


Those who purchase branches of grapevines — waw7 1133 
KWIV: It is prohibited for someone to pay the owner ofa 
vineyard in advance in order to obtain a low price for dry 
branches that will be pruned from the vine at the end of the 
year, as it is similar to interest, unless the buyer works the 
earth while the branches are still attached, so that itis as if he 
purchased the tree for its branches (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 8:6; Shulhan Arukh, Yoreh De‘a 173:11). 


Those who guard fields — 3x2 "war W37: It is prohibited 
to add to the wages of the guard ofa field, ‘Who will receive 
his payment immediately after the harvest, so that he will 
wait to get paid until after the threshing and winnowing. This 
prohibition applies unless he also assists somewhat in the 
threshing (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
8:7; Shulhan Arukh, Yoreh Dea 173:12). 
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The Gemara relates: In Sura, four sea of wheat were going for 
a sela, and in the nearby town of Kafri® they were going for six 
sea for a sela. Rav gave money to donkey drivers to purchase 
wheat in Kafri and accepted upon himself responsibility for any 
accident that might happen on the way, rendering it permitted 
for him to set a price according to the rate in effect in Kafri, and 
he accepted five sea of wheat for one sela from them. The Gemara 
challenges: Since he accepted responsibility for damage that 
might occur as a result of an accident, the produce was his at the 
time it was purchased, and therefore there was no loan. Conse- 
quently, he should have accepted six sea for a sela. The Gemara 
explains: An important person is different, as he has to be more 
stringent with himself and more careful to avoid the appearance 
of interest. 


Rabbi Asi asked Rabbi Yohanan: What is the halakha about 
doing so with metal scraps [bigerutaot]?' Is it permitted to make 
an agreement to purchase metal scraps at the low rate in effect 
elsewhere, just as it is permitted with wheat and other produce? 
Rabbi Yohanan said to him: Rabbi Yishmael, son of Rabbi Yosei, 
wanted to do so with linen garments" and Rabbi Yehuda HaNasi 
did not allow him to do so. There are those who say a different 
version of this exchange: Rabbi Yehuda HaNasi wanted to do so 
with metal scraps, and Rabbi Yishmael, son of Rabbi Yosei, did 
not permit him to do so. 


With regard to one who wants to purchase the produce of an entire 

orchard," in advance of the harvest, at a cheaper price, Rav pro- 
hibits this practice and Shmuel permits it. The Gemara explains: 
Rav prohibits it because in the future the produce will be worth 

more, so it appears that the seller is paying interest to the buyer 
for waiting before receiving the produce, and that has the appear- 
ance of interest. And Shmuel permits it, as, since there can be 

spoilage in the produce of the orchard and the buyer took upon 

himself responsibility for any losses, it does not appear that the 

seller is paying interest to the buyer for waiting before receiving 

the produce, as the buyer may either gain or lose. 


Rav Shimi bar Hiyya said: Rav concedes to Shmuel that an 
arrangement like this would be permitted in a case where one 
arranges to purchase young oxen at a later date, as their loss is 
likely to be great. Since it is common for one to incur a discernible 
loss when raising oxen, as some may die, this arrangement is 
regarded as an investment. 


Shmuel said to those who purchase branches of grapevines™ 
and pay in advance for the vine shoots that will be harvested later: 
Since the risk in this transaction is small, it has the appearance of 
interest and therefore you should turn over a bit of the land your- 
selves, i.e., perform some labor in farming the orchard, so that you 
acquire some of the land itself for yourselves, and by doing this 
you become partners with the owner. And this action is necessary 
because if you do not do this it will be like a loan for you and it 
will be prohibited for you to accept the branches. 


Similarly, Rava said to those who guard fields [bagei]'" until the 
harvest is complete and receive their wages from the crops when 
the harvest is over: Go out and turn over some of the crops in the 
threshing floor, and thereby assist the owners in their work in 
order that the wages for your hire are not payable until that 
time. If you assist in the actual farming work, the halakhic period 
of your employment will continue until the processing of the 
grain is complete, and according to the halakha that the obligation 
to pay a person's wage is incurred only at the end of the period 
for which he was hired, it is then that the owners make a reduc- 
tion for the guards by giving them the crops at a reduced rate, 
and it is not payment of interest for delaying the wages that they 
should have been paid earlier. Consequently, such an arrangement 
is permitted. 
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The Rabbis said to Rava: The Master, meaning Rava, consumes 
interest. They explained: Everyone else who leases his field to a 
sharecropper receives four kor of grain as payment, and the owners 
accept this payment and remove the sharecropper from the field 
in the month of Nisan. But the Master waits until the month of 
Iyar and then takes six kor from them. Consequently, they accused 
Rava of accepting an additional payment for waiting an extra month 
to take back his field. 


Rava said to them: On the contrary, you are the ones who are 
acting unlawfully, as in truth all of the land is liened to the share- 
cropper until he finishes working it and harvests all that he can 
from it. If you remove sharecroppers from the field in Nisan you 
cause them to lose a great deal, as they do not have enough time 
to harvest all the produce from the field. I wait for them until Iyyar, 
and in this way I enable them to profit a great deal." Consequently, 
I act in accordance with halakha and receive a suitable payment 
for leasing the field for the proper length of time, whereas you 
deprive the sharecroppers of what is due to them, even though 
you receive less direct remuneration. 


The Gemara relates: A certain gentile mortgaged a house to Rav 
Mari bar Rahel™” for a loan that Rav Mari had provided him. After- 
ward, the gentile sold the house to Rava. Rav Mari waited for 
twelve months of the year to pass, took the amount of money 
necessary to pay rent for the house and brought it to Rava, who 

was now the owner of the house. Rav Mari said to Rava: This 

fact that I did not bring the rental fee for the house to the Master 
until now is because an unspecified mortgage is in effect for a 
period of one year. If that gentile wanted to remove me from the 

house by paying back the loan, he could not remove me from it 
until now. Consequently, the house actually belonged to me for that 
year, and I was not required to pay rent. Now, since the gentile can 

remove me from the house by repaying the loan, the house belongs 

to you. Therefore, let the Master now take the rental fee for the 

house for the coming year. 


Rava said to him: Had I known that this house was mortgaged to 
the Master, I would not have purchased it" at all, as I would have 
given you the chance to purchase it first. Now, therefore, I will 
act toward you according to the law of the gentiles, as I assumed 
the rights previously held by the gentile. According to gentile law, 
as long as the borrower does not remove the lender by paying 
back the money, he also does not take a rental fee for the house, 
as there is no prohibition against a gentile paying or receiving 
interest. Therefore, I too will not take a rental fee for the house 
from you until I remove you by forcing the gentile to pay the 
money that is owed to you. 


Rav Mari bar Rahel 


- om a. ya 37: Rav Mari bar Rahel was a 
fourth-generation Babylonian amora. Apparently, Rav Mari was 
the son of a gentile named Issur who married or kidnapped the 
daughter of the great amora Shmuel. Issur eventually converted 
and was considered a righteous convert and a distinguished 
person in Israel. Since Issur converted when Rav Mari’s mother 
was pregnant with him, Rav Mari had the status of one who was 
not conceived in sanctity but was born in sanctity. Therefore, 
he was not considered related to his biological father, and was 


HALAKHA 


| wait for them until lyyar and | enable them to profit 
a great deal — mana 179 sana wrx wy ath NIVI NIN: 
If sharecroppers are customarily removed from the land 
in Nisan in exchange for a certain payment to the owner, 
and a landowner allows his sharecroppers to stay in the 
field until lyar in exchange for a larger payment, this is 
permitted, because they can reap more grain during the 
additional time, and therefore this is not interest (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 8:8). 


NOTES 


A certain gentile mortgaged a house to Rav Mari bar 
Rahel — xma "yap sett =P yawn Sey va yg 2Y; There is 
much discussion among the commentaries and ruling 
authorities with regard to the halakhic issue underlying 
his incident. Some understand that Rava returned the 
money to Rav Mari without concern for the prohibition of 
interest because there was no legal relationship between 
im and Rav Mari, but only between each of them and the 
gentile. Consequently, there was no loan between Rava 
and Rav Mari and no payment of interest (see Rashi). The 
Ra’avad explains that the essential point is that since Rav 
aris right to use the house resulted from his transaction 
with the gentile, the case must be judged as if he were still 
itigating with the gentile, and according to gentile law 
here is no interest payment here, but rather a temporary 
sale for an unspecified duration. 


Had | known...! would not have purchased it — myy’ 
Nava TI xb. .X3Y T: According to Tosafot, this case is 
similar to the halakha of one whose field borders the field 
of his neighbor. Just as in that case, if the owner of the 
field wants to sell it, he must offer it first to the neighbor 
for him to purchase it, so too in this case, Rav Mari, as the 
current resident, was entitled to the first offer to buy the 
house. The Ritva understands that Rava's willingness to 
forgo the purchase was an act of piety beyond the letter 
of the law (see Kiddushin 59a). In any case, it is pointed out 
in a number of commentaries (Josafot; Ritva; see also Beit 
Aharon) that it appears from the context that Rav Mari did 
not want to purchase the house. 


PERSONALITIES 


Rav Mari was a pious scholar who disseminated Torah in the 
name of various Sages. In particular, he was closely connected 
with Rava through both business and friendship. Rava also pre- 
pared him for public leadership in Babylonia. 

Rav Mari had two sons who were also Torah scholars, Mar 
Zutra and Rav Ada Saba. Historians, as well as the Talmud itself, 
are in doubt with regard to whether there was only one person 
with this name, or two different Sages with the same name 
(see Tosafot). 


consequently called by the name of his mother, Rahel. 
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HALAKHA 

A certain gentile mortgaged a house to Rav Mari bar 
Rahel — Kma tp) xv A awa dm 33 9 2: If a gen- 
tile mortgages his courtyard to a Jew and then sells it to 
another Jew, the one who holds the mortgage does not 
have to pay rent to the buyer. Rather, he may live in the 
courtyard until the gentile repays the entire loan, since 
this is his right according to gentile law (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 7:6; Shulhan Arukh, Yoreh 
De‘a172:5). 
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BACKGROUND 


Barnish — W3: Barnish was a city located near Sura and 
Mehasya. Some suggest a connection between the name 
of the city and the Burnitz, or Barnitz, River, which supplied 
drinking water to Mehasya. Others interpret the name Bar- 
nish as denoting a leader or elder, similar to the Hebrew 
word parnas, which carries this meaning. 


HALAKHA 


They give people money for wine in Tishrei and they 
select the wine in Tevet — 7 NIN WN KIK IY 
naya: It is permitted to pay in advance for wine such that 
the money will be supplied at the time the wine is ready 
to be consumed, with the condition that the buyer receive 
unspoiled wine. According to the Tur, this ruling applies 
if the seller accepts responsibility only for spoilage, but if 
he accepts responsibility for all potential losses, paying in 
advance in this manner is prohibited. The Derisha deems 
it permitted even in such a case (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 8:10; Shulhan Arukh, Yoreh De'a 173:13). 


They would pour an extra jug for him — »9¥ mm 300 
x93: It is prohibited for a borrower to give a lender at 
the time of repayment more than the borrower was given 
initially, even if the borrower did this of his own volition, and 
even if he did not say explicitly that the extra payment is 
connected to the loan. The Rema rules that if the money was 
not given as a loan but as payment for a sale, it is permitted, 
provided he does not state explicitly that he is giving an 
additional payment (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 8:9; Shulhan Arukh, Yoreh De'a 160:4). 


Whoever pays the tax may consume the produce of the 
land — xy% base xpow D77 prea: In a place where it is 
the law of the kingdom that if the owner of a field does not 
pay the property tax the field goes into the possession of 
the one who does pay the tax, if the owner of the field runs 
away and another pays the tax and then enjoys the field's 
produce, this is permitted. This is not theft but rather the law 
of the kingdom (Rambam Sefer Nezikin, Hilkhot Gezeila 5:15; 
Shulhan Arukh, Hoshen Mishpat 369:10). 


The document of these people lies in the treasury of the 
king - x23421 NDOvA IAT AYP ITI: If the king decrees that 
one who pays a tax on behalf of another person is entitled 
to force him to work, then if someone comes and pays the 
tax on behalf of another Jew, he may force him to work, 
even in excess of the value of the tax. Nevertheless, he may 
not force him to perform degrading labor (Rambam Sefer 
Nezikin, Hilkhot Gezeila 5:16 and Sefer Kinyan, Hilkhot Avadim 
1:8; Shulhan Arukh, Yoreh De'a 26716 and Hoshen Mishpat 
369711). 


LANGUAGE 


Fortress [akra] — sp: From the Greek äxpa, akra, meaning 
ortress. The Gemara here is apparently referring to a village 
situated near a local fortress or located on the Shanvata 
River. 


Jug [kufita] - K793: It is clear from the context that this 
erm refers to a small vessel used for containing liquids. It 
could be from the root kaf, peh, peh, which is similar to the 
word kaf, meaning spoon. Others suggest that it is from 
he Greek xbzteMov, kupellon, meaning a small vessel or 
a goblet. 


Taxes [taska] — xpbw: From the Latin taxa, meaning land 
ax, or a tax on services. 


Tax [karga] — x373: From the Middle Persian harg, meaning 
duty or tribute. In the Talmud this normally refers to a poll 
ax levied on all the inhabitants of a country. 


Document [moharak] - pinin: From the Middle Persian 
muhrak, meaning a document, or specifically a document 
of purchase. 
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The Gemara relates: Rava of Barnish’ said to Rav Ashi: The 
Master sees the Sages who consume interest, as they give people 
money for wine in the month of Tishrei, and they select the wine 
later, in the month of Tevet." Had they taken the wine immediately 
upon payment, there is a chance that it would have spoiled. Now, 
in return for paying for the wine in advance, they receive the benefit 
of guaranteeing that the wine they receive will not be spoiled. Rava 
of Barnish understood that this benefit, received in exchange for 
advance payment, is a form of interest. 


Rav Ashi said to him: They too gave the money at the outset for 
wine, but they did not give it for vinegar. That which was wine at 
the outset is still wine, and that which became vinegar was vine- 
gar when they paid for it but they did not know it. It was at that 
time of selection that they merely selected the wine that they had 

paid for previously. Since they agreed to buy wine, not vinegar, the 

benefit of actually receiving wine does not constitute interest. 


The Gemara relates: Ravina would give money in advance to the 
people of the fortress [akra]' at the river Shanvata in order to buy 
wine to be supplied after the grape harvest, and when they supplied 
the wine they would pour an extra jug [kufita]' of wine for him" 
as a gift, although there was no stipulation between them requiring 
this. Ravina came before Rav Ashi to ask whether this involved 
interest. Ravina said to him: Is it permitted to do this? Rav Ashi 
said to him: Yes, it is permitted, as they forgo payment for the extra 
wine to your benefit in order to maintain good relations with you. 
Since the additional wine is not provided as consideration for the 
advance payment, there is no problem of interest. 


Ravina said to him: But the land is not theirs. The people of 
the fortress at Shanvata worked land belonging to others who 
abandoned their fields because they could not pay the real estate 
taxes. The people of the fortress paid the taxes and were therefore 
able to use the fields. Ravina was concerned that perhaps they 
did not own the grapes and were therefore unable to forgo payment 
for the additional amount as it did not belong to them. Rav Ashi 
said to him: The land is liened to the king as payment for the 
taxes [letaska],' and the king says: Whoever pays the tax may 
consume the produce of the land." Consequently, the ones who 
pay the taxes have ownership of the wine by dint of the law of 
the kingdom. 


The Gemara relates that Rav Pappa said to Rava: Let the Master 
see these Sages who pay money for the tax [akarga]' on behalf 
of other people and afterward make them work more than is 
reasonable" for the amount of money they paid. Rava said to 
him: Now, if I were dead I could not say the explanation of this 
matter to you, so it is good that you asked me while I am still 
alive, as I know that this is what Rav Sheshet said: The document 
[moharkayyhu}' of servitude of these people lies in the treasury 
of the king," i.e., all of his subjects are considered his servants, 
and the king said: The one who does not pay the head tax shall 
serve the one who does pay the head tax, and consequently, by 
dint of the law of the kingdom they can have them work as much 
as they want. 


NOTES 


Who pay money for the tax on behalf of other people and 
make them work more than is reasonable - ...6a13% "111 ap 
190 Wa TVW: In many of the commentaries it is explained 
that Rav Pappa’s question was with regard to whether it is 
permitted to make these people work, and Rava responded 
that it is permitted based on the principle that the law of the 
kingdom is the law, as the king had decreed that those who 


pay taxes would be the masters of those who did not pay. 


Others interpret Rav Pappa’s question differently and suggest 
that he was concerned with the prohibition of interest, as the 
employers had paid the tax on behalf of the workers and then 
made the others work more than the value of the tax, which 
could be deemed as a payment of interest on a loan. According 
to this explanation, Rava answered that this should not be seen 
as a loan but rather a complete acquisition of a servant for a 
limited time. 
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The Gemara relates: Rav Se’oram, the brother of Rava, would 
forcefully seize people who were not acting properly and have 
them carry Rava’s sedan chair." Rava said to him: You acted 
correctly, as we learn: If you see a Jew who does not behave 
properly, from where is it derived that you are permitted to have 
him work as a slave?" The verse states: “Of them you may take 
your slaves forever; and over your brothers” (Leviticus 25:46). It 
is derived from the conjunctive “and” linking the two clauses of 
the verse that there are circumstances where it is permitted to 
treat a fellow Jew as if he were a slave. One might have thought 
that this is the halakha even if a Jew acts properly. To counter 
this, the verse states in the continuation: “And over your brothers 
the children of Israel you shall not rule, one over another, with 
rigor” 


Rav Hama said: With regard to one who gave money to another 
to purchase wine for him," and the other, i.e., the agent, was 
negligent and did not purchase it for him, the agent must pay 
the one who gave him the money according to the going rate of 
wine in the port city of Zolshefat,® where the main wine market 
was located, and he must purchase the wine according to the price 
in that market even if it is more expensive than the amount he 
was given initially. 


Ameimar said: I said this halakha before Rav Zevid of Neharde’a, 
and when he heard it he said: When Rav Hama said this, he said 
that statement in a case where the buyer asked the agent to pur- 
chase wine without specification concerning exactly which wine 
he wanted. But if he said to the agent: Buy this specific wine for 
me, the agent who neglected to buy the wine is not obligated to 
buy it at a higher price later, as when he was sent to buy it initially, 
who says that the owner would have sold it to him? The one 
who gave the money to the agent was aware of the fact that the 
agent may not be able to successfully purchase that specific wine. 
Consequently, the obligation of the agent is simply to return 
the money, and nothing may be added to that sum, due to the 
prohibition of interest. 


Rav Ashi said: Even if he asked the agent to buy wine without 
specification, the agent is also not obligated to buy wine later for 
more than the amount he was given. What is the reason for this? 
The implicit obligation that the agent accepted upon himself, to 
pay the one who hired him with wine of a higher value than the 
amount of money he received, is a transaction with inconclusive 
consent [asmakhta], as any situation where one will have to pay 
more money than he received is similar to the payment of a fine, 
and the acceptance of an asmakhta does not effect acquisition, 
as his acceptance is assumed to be insincere. 


The Gemara asks: And according to Rav Ashi, in what way is this 
case different from that which we learned in a mishna (104a) 
concerning a rental agreement for land, in which a sharecropper 
agreed to cultivate a field in return for a share of the produce and 
wrote: If I let the field lie fallow and do not cultivate it, I will 
pay with the best-quality produce? In that case, the sharecropper 
agreed to pay the amount he caused the owner to lose due to his 
lack of activity, and it was not ruled an asmakhta. The Gemara 
answers: There, the matter is in his power, as he can decide 
whether to work the field or not to work it. 


BACKGROUND 


Zolshefat — vow: There are several versions of this name, 
including Lolshefat and Volshefat. It was apparently an important 


commercial city on the Tigris River. 


Transaction with inconclusive consent [asmakhta] - 
An asmakhta refers to an obligation that one undertakes but 
does not expect to be called upon to fulfill, such as when a 


seller agrees to pay exaggerated penalties if he fails to deliver 
merchandise by a specified time. The Sages disagreed as to 
whether such a commitment is binding. One who forces another 
who made that type of commitment to honor his commitment 
and pay those penalties is, by rabbinic decree, considered a 
robber, according to the opinion that says the commitment is 
not binding. 


XDN: 


NOTES 

Have them carry Rava's sedan chair - xP 17134 and yn: 
Some explain that Rav Se'oram paid them wages for this 
work, and the question was simply whether it is permit- 
ted to have a Jew perform such a degrading task. Rava 
responded that it is permitted to have one who does not 
behave properly perform such a task, as this serves as a 
sort of punishment for the improper deeds that he has 
committed (Torat Hayyim). 


HALAKHA 


Having someone work who does not behave properly — 
Tpi NY a WAY: Itis permitted to forcibly sub- 
jugate people who do not behave properly and compel 

them to work (Rambam Sefer Kinyan, Hilkhot Avadim 1:8; 

Shulhan Arukh, Yoreh De'a 267:15). 


You shall not rule one over another with rigor - 771 x 
‘J14 12: It is prohibited to force a Jewish slave to perform 
labor that is typically performed by Canaanite slaves. A 
worker who hired himself out of his own volition may be 
given any kind of labor, since he accepted it upon himself 
(Rambam Sefer Kinyan, Hilkhot Avadim 1:7). 


One who gave money to another to purchase wine for 
him - Kyan > japa? manh om sent pri weit: In the 
case of one who gives money to a manager in order to 
purchase merchandise in exchange for half of the profit, 
where the manager did not use the money and did not 
make the purchase, the investor has no monetary claim 
against the manager, but only a grievance. If there are 
witnesses that the manager purchased merchandise with 
the money and subsequently sold it, then he must pay the 
investor. All this applies if he acted as the manager for free 
or accepted upon himself to work for a specific time. If 
someone paid his agent a wage or hired him as a contrac- 
tor and he did not do what he was hired to do, the agent 
must pay the one who hired him the profit that he would 
have earned (Rambam Sefer Mishpatim, Hilkhot Sheluhin 
VeShutafin 7:6; Shulhan Arukh, Yoreh De‘a177:40 and Hoshen 
Mishpat 183.1, and see Netivot HaMishpat there). 


ay 1/1 pid: BAVA METZIA:PEREKV:73B 71 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek V 
Daf74 Amuda 


HALAKHA 

Three who gave money to one - and WIPT soya D: If 
three people gave money to one individual to buy merchan- 
dise for them, and the money was intermingled, and he then 
purchased merchandise using only part of the money, even 
if the intent of the agent was to purchase the merchandise 
on behalf of only one of the three, the purchased merchan- 
dise belongs to all of them and they divide it proportionally 
according to the monetary contribution of each person. The 
Rema explains that if at the time of purchase the agent explic- 
itly states that he is making the purchase on behalf of one of 
them, then the one for whom he made the purchase acquires 
all the merchandise. 

If each person's money was wrapped and sealed separately, 
ifthe agent makes the purchase using the money of only one 
individual, the purchased merchandise belongs to that person, 
even if the agent intended to purchase the item for all of them, 
in accordance with the opinion of Rava (Rambam Sefer Kinyan, 
Hilkhot Mekhira 713-14; Shulhan Arukh, Hoshen Mishpat 184, 
and in the comment of Rema). 


Marker effects acquisition — x37 KDAWwD: If two people 
agreed upon a price for merchandise, and the buyer labeled 
the goods with a marker so that it would be clear that they 
belong to him, even if he still has not paid for his purchase, if 
one of them reneges on the sale, he receives upon himself the 
curse: He Who exacted payment. If it is the local custom that 
placing such a marker effects a full acquisition, the transac- 
tion is deemed complete and neither of them can renege. 
This is also the halakha for any symbolic action that traders 
are accustomed to using to finalize purchases, such as the 
transference of a small coin to the seller, or shaking hands, 
or, where it is customary, giving the buyer the key to the 
property (Rambam Sefer Kinyan, Hilkhot Mekhira 7:6; Shulhan 
Arukh, Hoshen Mishpat 201:1, and in the comment of Rema). 


If two actions were lacking. . .if three actions were lacking - 
vow..onw ‘yeaa: If the seller has in his possession the same 
type of item as the one he is selling, even if the latter is not 
ready for sale, it is permitted for him to set a price for the future 
delivery of a quantity of that item up to the amount he has in 
his possession, even though the market price has not been 
set. This is the halakha only if one or two actions are lacking 
in order to complete the item, but if three actions are lacking 
such a practice is prohibited, in accordance with the opinion 
of Rav (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 9:2; 
Shulhan Arukh, Yoreh De'a 175:4). 


NOTES 
He purchased the item for one of them, he has purchased it 
for all of them - w and 12t: Even if he explicitly stated 
that his intention was to purchase the item on behalf of only 
one of them, his statement does not affect the ownership of 
the item (Ramban). 


This marker [situmta] — xpaw 'x: The commentaries 
differ on the precise definition of the term situmta. Some 
suggest that it was a type of seal that merchants impressed on 
vats containing merchandise after they and the buyer agreed 
on the terms of a sale (Rashi; Rabbi Zekharya Agamati, citing 
Rabbi Barukh HaSefaradi). Others explain that the custom 
was to close the sack or the opening of the vessel containing 
merchandise that had been reserved by a particular buyer 
(Ra‘avad). Others suggest that it was a coin without an image 
impressed on it that the buyer gave to the seller as a sign of 
completion of the transaction (Rabbeinu Hananel). 


LANGUAGE 
Marker [situmta] - xa: Some hold that the source of 
this word is the Greek obvOnpa, sunthéma, which means a 
mutual agreement as well as a symbol or item that is used 


to mark the completion of a transaction (Rabbi Binyamin 
Musafya). 
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By contrast, here, the matter is not in his power to determine 
whether or not to buy the wine, as perhaps the owner will not sell 
it to him. 


§ Rava said: In the case of these three people who gave money to 
one" individual in order for him to purchase an item for them and 
he purchased the item for only one of them, he has actually pur- 
chased it for all of them." All three share ownership of that which 
was purchased, and the one for whom the item was purchased does 
not have any additional claim on the merchandise. And we said this 
ruling only when the agent did not wrap up and seal each person’s 
money separately but rather put all of the money in one bundle. But 
if he wrapped up and sealed each person’s money separately and 
spent the money of only one of them, he purchased the item only 
for the one for whom he purchased it, and he did not purchase 
the item for those for whom he did not purchase it. 


Rav Pappi said in the name of Rava: In this case of labeling an item 
with a marker [situmta],“‘ which was commonly used to indicate 
that specific merchandise had been sold, even though the buyer 
had not yet paid and the item was still located in the seller’s ware- 
house, the labeling effects acquisition" of the merchandise for the 
buyer. The Gemara asks: With regard to what halakha was this 
said? What is the significance of this acquisition? Rav Haviva said: 
It means to actually effect acquisition, in other words, that the 
merchandise belongs to the buyer for all intents and purposes. 


But the Rabbis said: It effects acquisition only concerning a case 
where one of the parties withdraws from the transaction and is 
required to accept upon himself the curse of: He Who exacted 
payment from the people of the generation of the flood, and from 
the people of the generation of the dispersion, i.e., that of the Tower 
of Babel, will in the future exact payment from whoever does not 
stand by his statement (see 44a). The court does not force the parties 
to complete the transaction but applies the curse to the one who 
withdraws for his lack of integrity. 


The Gemara concludes: And the halakha is that a marker effects the 

acquisition of the item only in that one who withdraws from the 

transaction is required to accept upon himself the curse: He Who 

exacted payment. But in a place where the custom is that it actu- 
ally effects the acquisition of the item, it actually effects acquisition 

of it, as the halakha recognizes the legitimacy of the local custom. 


§ The mishna teaches that if the seller was first among the reapers, 
he may set a price with the buyer only when the produce he has is 
ready for delivery. Rav says: If only two actions needed to complete 
the labor to prepare the produce were lacking, he may set a price, 
as the produce is viewed as if it had already been prepared. But if 
three actions were lacking," he may not set a price, as the item is 
still not considered prepared, and the setting of a price in advance 
creates a concern of interest. And Shmuel says: If the actions needed 
to complete the labor are to be performed by human hands, then 
even if one hundred actions were lacking, he may set a price, but if 
the necessary actions must be accomplished by the hand of Heaven, 
then even if one action is lacking, he may not set a price. 


The Gemara challenges Rav’s opinion. We learned in the mishna 
that he may set a price on a stack of grain. But there are still several 
actions that are lacking: Placing it in the sun to dry, and threshing, 
and winnowing. There are three actions that are lacking, and yet 
the mishna rules that he may set a price. The Gemara responds: 
The mishna is discussing a case where he already placed it in the 
sun and it dried. Consequently, there are only two actions that 
are lacking. 
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The Gemara asks: And according to Shmuel, who says: If the 
actions remaining are to be accomplished by the hand of Heaven 
even if only one action is lacking he may not set a price, how does 
he explain the mishna? In the case of the mishna the produce is 
lacking winnowing, which is done by the hand of Heaven, since 
winnowing can be done only when there is wind. The Gemara 
answers: It is possible to winnow with sieves when the wind is 
not blowing. Although this is done only in exigent circumstances, 
since it is possible to perform the action entirely by human hands, 
it is permitted to set a price. 


The mishna teaches that one may set a price for a large basket 
of grapes. Based on this, the Gemara challenges the opinion of 
Rav: But there are still several actions that are lacking: Warming 
in a stack, bringing the grapes to the winepress, treading upon 
them, and drawing the wine out into the pit where it is stored. The 
Gemara answers: This can be explained as Rabbi Hiyya teaches, 
concerning a difficulty raised from the next clause of the mishna, 
that the mishna is not discussing setting a price on olives immedi- 
ately after they were picked but rather for a stack [hakomer]' of 
warmed olives, and here also, it is speaking about a price for a 
stack of warmed grapes. 


The Gemara challenges: But there are three actions that are lack- 
ing. The Gemara explains: The mishna is discussing a place where 
the local custom is that the one who purchases the grapes is the 
one who draws the wine out of the winepress. Consequently, there 
are only two actions remaining to complete the labor before the 
merchandise will be ready for purchase. 


The mishna teaches that one may set a price for a vat of olives. 
Based on this, the Gemara challenges the opinion of Rav: But 
there are still several actions that are lacking: Warming the olives 
in a stack, bringing the olives to the olive press, pressing them, 
and drawing the oil out into the pit where it is stored. The Gemara 
answers: Rabbi Hiyya teaches a baraita with a different version 
of the statement, which reads: For a stack of olives that has 
already been warmed. The Gemara challenges: But there are 
three actions that are lacking: Bringing the olives to the olive 
press, pressing them, and drawing the oil. The Gemara explains: 
The mishna is discussing a place where the local custom is 
that the one who purchases the olives is the one who draws 
the oil. 


The mishna teaches that one may set a price for the clumps of 
clay prepared for use by a potter. Based on this, the Gemara 
challenges the opinion of Rav: Why is this permitted? But there 
are still several actions that are lacking: Rolling them out to the 
proper size, drying them, putting them into the kiln,’ burning 
them, and removing them from the kiln. The Gemara answers: 
The mishna is discussing a case where they were already rolled 
and dried. The Gemara challenges: But there are three actions 
that are lacking. The Gemara explains: The mishna is discussing a 
place where the local custom is that the one who purchases the 
clumps of clay is the one who removes them from the kiln. 


The mishna teaches that one may set a price for plaster after he 
has sunk it in the kiln. Based on this, the Gemara challenges the 
opinion of Rav: Why is this permitted? But there are still several 
actions that are lacking: Burning it, and removing it from the kiln, 
and grinding it. The Gemara answers: The mishna is discussing a 
place where the local custom is that the one who purchases the 
plaster is the one who grinds it. The Gemara asks: And according 
to the opinion of Shmuel, who says that if all actions that remain 
are to be done by human hands even if one hundred actions are 
lacking one may set a price, why do I need the statement that this 
applies only after he has sunk it in the kiln? The Gemara answers: 
Say: When it is fit to be sunk in the kiln. 


LANGUAGE 
Stack [komer] - Waid: The root of the word is kaf, mem, reish, 
which means heated. It is used in Arabic and also in biblical 
Hebrew, as in the phrase in the verse: “His heart yearned 
[nikhmeru rahamav]" (Genesis 43:30). A komer is a heap of 
fruit that was left for a time until it became heated as the 
process of fermentation began. 


BACKGROUND 
Putting them into the kiln - xing spy: Sometimes 
the clumps of clay were put into ovens and were not com- 
pletely baked but were simply warmed until they were dry 
enough that they would be easy to transport. 
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HALAKHA 

Clumps of clay prepared by a potter - 11 Ww mya: 
A price can be set for the future delivery of clumps of 
clay if the only preparation for the sale that is yet to be 
completed is taking them to the oven and firing them. 
If the local custom is to fashion pottery from ordinary 
black earth, the price for future delivery can be set even 
before the earth is fashioned into clumps (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 9:1). 


NOTES 
One may not set a price for the clumps of clay pre- 
pared by a potter - 1s by mya by oppia px: The 
reason for this is there are many possible scenarios that 
could result in a loss from the time of mixing the clay 
until the work is complete (Ritva). 


BACKGROUND 


Black earth and white earth - Eyi qing say: Inexpen- 
sive pottery was often made from earth or from clay 
mixed with earth, giving it a black color. This type of 
clay was found in many places in Eretz Yisrael and it was 
easy to obtain at all times and in all places. White earth 
was superior material with a lighter color, perhaps what 
is known today as kaolin or china clay; and high-quality 
pottery, such as porcelain ceramics, was made from it. 
White earth was found only in a few places and was 
very expensive. 


Kefar Hananya. ..Kefar Shihin — prow 153...09371 393: 
These two towns, located in the Lower Galilee north 
of the Sea of Galilee, were large centers of the pottery 
industry. The pottery vessels made there were generally 
simple and thick vessels that were difficult to break. 


Perek V 
Daf74 Amud b 


HALAKHA 

Who gave money to sellers to buy jewelry for his 
betrothed’s dowry - xo at 7: If one paid money 
for merchandise without stipulating that he was setting 
a price at the highest rate, and the price fell before he 
received the merchandise, he receives the merchandise 
at the price that was in effect at the time that the pay- 
ment was made, and if the buyer or seller withdraws 
from the sale, he receives the curse: He Who exacted pay- 
ment (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
9:5; Shulhan Arukh, Yoreh De'a 175:7). 


LANGUAGE 
Dowry [neduneya] — 93193: This is apparently related to 
the biblical term nadan (Ezekiel 16:33), and it is most likely 
a synonym for mohar, meaning dowry. The term also 
can be used to refer to the possessions that a woman 
brings into the house of her husband when they marry. 
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§ The mishna teaches that one may set a price for the clumps of 
clay prepared for use by a potter." The Sages taught: One may 
not set a price for the clumps of clay prepared for use by a potter" 
until they are fully formed; this is the statement of Rabbi Meir. 
Rabbi Yosei says: In what case is this statement said? It is said 
with regard to white earth from which superior clay pottery 
is made, but with regard to the simple and inexpensive black 
earth,’ from which ordinary clay pottery is made, such as that of 
Kefar Hananya and its environs, or that of Kefar Shihin and its 
environs,” one may set a price immediately, since even if this 
one does not have any in his possession, that one does have it, as 
black earth is a common commodity. 


The Gemara relates: Ameimar gave money to a seller of clumps of 
clay only from the time that the clay was brought into his house. In 
accordance with whose opinion did he act? If he acted in accor- 
dance with the opinion of Rabbi Meir, doesn’t Rabbi Meir say that 
one may not set a price until they are fully formed, but there is no 
need to wait until the merchandise is delivered to his house? And if 
he acted in accordance with the opinion of Rabbi Yosei, doesn’t 
Rabbi Yosei say that one may set a price at any time, as even though 
this one does not have any, that one does have it? The Gemara 
answers: Actually, he ruled in accordance with the opinion of 
Rabbi Yosei, but in Ameimar’s locale earth suitable for making 
clay was scarce, so much so that even black clay was not common. 
Consequently, if the clay was brought into his house, he relied on 
this and gave the seller the money, but if not, he did not rely on it. 


§ The mishna teaches that one may set a price with him for manure 
on any of the days of the year, and that Rabbi Yosei permitted this 
only if he already had a pile of manure in his dunghill, whereas the 
Rabbis permitted it in all cases. The Gemara asks: The statement of 
the Rabbis is identical to the statement of the first tanna, so what 
is the reason to repeat it? Rava said: 


The practical difference between them is with regard to the rainy 
season. According to the first tanna one may set a price for the 
future delivery of manure at any point in the year, including the rainy 
season, but according to the Rabbis one may not arrange for the 
delivery during the rainy season, because manure is not commonly 
available then. 


§ The mishna teaches: One may set a price at the highest rate, 
meaning he may set a price for the future delivery of produce and 
stipulate that if the market rate falls below the agreed-upon price, 
he will purchase the product according to the lowest price in effect 
in the market at any point during the year, which is the price that 
will provide the highest amount of merchandise for the amount 
he agreed to pay. 


The Gemara relates: There was a certain man who gave money 
to sellers to buy jewelry for his betrothed’s dowry [linduneya]"' 
on behalf of his father-in-law, as his intended father-in-law made 
him an agent to buy the jewelry for part of the dowry. The betrothed 
man stipulated with the sellers that they would provide the jewelry 
in time for the wedding. Ultimately, the jewelry for the dowry 
became less expensive, as the price fell. The betrothed man wanted 
to retract his commitment to buy the jewelry at the higher price. The 
parties came before Rav Pappa for a ruling. Rav Pappa said to the 
betrothed man: If you set a price with the seller to buy the jewelry 
at the highest rate, i.e., the largest amount of jewelry for the price 
you are willing to pay, then take the jewelry at the present price. But 
if not, take it at the price that you set initially. 
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The Sages said to Rav Pappa: And if he did not set a price at the 
highest rate, must he take the merchandise at the price he set 
initially? This is a case where he paid money, and giving money 
alone does not effect acquisition. Rav Pappa said to them: I did 
not mean that it was an actual acquisition; rather, I also agree that 
giving money does not effect acquisition. What I said was with 
regard to accepting upon himself the curse: He Who exacted 
payment. If the betrothed man set a price at the highest rate the 
buyer is in the right, and if so, the seller is the one who retracted, 
and therefore the seller accepts upon himself the curse: He Who 
exacted payment. But ifthe betrothed man did not set a price at 
the highest rate, then the betrothed man, i.e., the buyer, is the one 
who retracted, and therefore the buyer accepts upon himself the 
curse: He Who exacted payment. 


Ravina said to Rav Pappa: From where do you know that the 
ruling of the mishna, i.e., that if he did not set a price according to 
the highest rate he must acquire the merchandise at the price he 
set initially, is in accordance with the opinion of the Rabbis who 
disagree with Rabbi Shimon and who say that giving money 
does not effect acquisition? And even so, they hold that ifhe set 
a price at the highest rate, he takes it at the current price, and if 
he did not set a price at the highest rate, he takes it at the price he 
set initially. 


Perhaps the ruling of the mishna is in accordance with the opinion 
of Rabbi Shimon, who says that giving money effects acquisi- 
tion, and therefore if he set a price at the highest rate, he takes 
it at the current price, and if he did not set a price at the highest 
rate, he takes it at the price he set initially, since giving money 
effects acquisition. But according to the opinion of the Rabbis, 
whether he set a price at the highest rate or did not set a price 
at the highest rate, he takes it at the current price, because a 
person’s intention is always to acquire merchandise at the least 
expensive price. 


Rav Pappa said to him: Say that Rabbi Shimon said his ruling 
that giving money effects acquisition in a case where there was 
one price, i.e., the price did not change in the meantime. Did 
he say his ruling where there were two prices? Certainly Rabbi 
Shimon will concede that the buyer can withdraw from the sale if 
the market price changes. As, if you do not say so, then the curse: 
He Who exacted payment, will not apply to the buyer under any 
circumstances according to the opinion of Rabbi Shimon. 


And if you would say: Indeed, the curse: He Who exacted pay- 
ment, never applies to a buyer according to the opinion of Rabbi 
Shimon, isn’t it taught in a baraita: Rabbi Shimon says: Even 
though the Sages said that when one party takes possession of a 
garment, the other party acquires a gold dinar, but when one party 
takes possession of a gold dinar, the other party does not acquire 
a garment, in any case, that is what the halakha would be. But 
the Sages said with regard to one who withdraws from a trans- 
action where one party performed an act of acquisition by pulling 
the gold dinar into his possession: He Who exacted payment 
from the people of the generation of the flood, and from the 
people of the generation of the dispersion, and from the inhabit- 
ants of Sodom and Gomorrah, and from the Egyptians in the Red 
Sea, will in the future exact payment from whoever does not stand 
by his statement. 


Rav Pappa clarifies: What is the meaning of: In any case? Does it 
not mean that there is no difference whether it is the buyer and 
there is no difference whether it is the seller who withdraws from 
the sale, that either way he accepts upon himself the curse: He 
Who exacted payment? Rather, it must be that when Rabbi 
Shimon is saying that giving money effects acquisition, he is 
referring to a case where there was one price, but in a case where 
there were two prices he did not say it. 
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HALAKHA 


A person may lend wheat to his sharecroppers in 
exchange for wheat for...seeding — VYDIN NX DTK myn 
yib pena prem: One may lend grain to his sharecropper, a 
sea for a sea, for the purpose of seeding in a place where 
the local custom is that the sharecropper provides the 
seed and if he has no seed the landowner can remove 
him. In a place where it is customary for the owner of the 
field to provide the seed, if the sharecropper already went 
down into the field to begin farming it, lending him grain 
under these terms is prohibited (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 10:5; Shulhan Arukh, Yoreh 
Dea 162:4). 
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But let Rav Pappa derive, the father-in-law initially made the 
betrothed man an agent - KIPYA Aw mows mh piam: 
The early commentaries disagreed about the meaning of this 
suggestion. Some hold that since the agent, i.e., the betrothed 
man, did not set a price at the highest rate, he is an agent who 
acted to the detriment of the one who appointed him, and he 
must therefore accept upon himself either the loss or the curse: 
He Who exacted payment (Ra’avad). The Ramban and others 
distinguish between two cases: If the agent deviates somewhat 
from the instructions of the one who appointed him, then the 
responsibility is upon the agent, but if he does not deviate at 
all, the responsibility is upon the one who appointed him, and 
the one who appointed the agent receives the curse: He Who 
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Rav Aha, son of Rava, said to Rav Ashi: But let Rav Pappa derive 
this halakha in the case of the dowry employing a more straight- 
forward reasoning: The father-in-law initially made the betrothed 
man an agent," and since he was an agent, the father-in-law could 
say to him: I sent you to act for my benefit, not to my detriment. 
Purchasing the jewels at a more expensive price is to the detriment 
of the father-in-law, and therefore the agency and the sale itself 
are nullified. Rav Ashi said to him: It is speaking here about a 
case where the father-in-law did not actually make him an agent. 
Rather, the betrothed man was a merchant who buys and sells" 
merchandise. The father-in-law understands that he engages in 
commerce and that he will not always profit from his trading. 


MI SHNA“* person may lend wheat to his share- 


croppers in exchange for wheat, for the 
purpose of seeding," meaning that he may lend them a quantity 
of wheat with which to seed the field, and at harvest time the 
sharecropper will add the amount of grain that he borrowed to 
the landowner’s portion of the yield. But he may not lend wheat 
for the sharecroppers to eat and be paid back with an equivalent 
quantity because this creates a concern about interest, as the price 
of wheat may rise. As Rabban Gamliel would lend wheat to his 
sharecroppers in exchange for wheat, for purposes of seeding, 
and if he lent it at a high price and the price then fell, or if he 
lent it at an inexpensive price and the price subsequently rose, 
in all cases he would take it back from them at the inexpensive 
price. But this was not because this is the halakha; rather, he 
wanted to be stringent with himself. 


G E M ARA The Sages taught in a baraita: A person 


may lend wheat to his sharecroppers in 
exchange for wheat, for the purpose of seeding. In what case 
is this statement said? It is said when the sharecropper has 
not yet gone down into the field to begin to work, but if he had 
already gone down into the field to begin to work, lending him 
wheat under these terms is prohibited. The Gemara asks: What 
is different about the tanna of our mishna," who does not 
differentiate between whether the sharecropper went down or 
did not go down, and what is different about the tanna of the 
baraita, who does differentiate between whether he went down 
or he did not go down? 


Rava said: Rabbi Idi explained the matter to me: In the locale of 
the tanna of our mishna, the local custom was that the share- 
cropper would provide the seeds, and therefore, whether he 

went down or did not go down, as long as the sharecropper has 

not put the seeds into the field the landowner can remove him 

from the field. Consequently, in a case where the landowner gives 

the sharecropper the seeds, he sets the terms of the sharecropping 

tenancy, and when the sharecropper goes down into the field, he 

goes down into the field for less than this," under the agreement 
that he will reduce his share of the crop in order to return the seed 

to the landowner. 


exacted payment. Others hold that in a case like this neither the 
one who appointed the agent nor the agent himself receives 
the curse: He Who exacted payment. 


A merchant who buys and sells — pava part xan: The 
geonim explain that the betrothed man was a merchant, and 
therefore he did not make the purchase as an agent of his 
father-in-law but rather on his own behalf, and therefore he is 
viewed as the one effecting the transaction. 


What is different about the tanna of our mishna, etc. — *X12 
1D) PPT KIM KI: In truth, there is no difficulty here, as it is 
possible to simply answer that the baraita clarifies the vague 
language of the mishna, and that therefore there is no discrep- 
ancy. Nevertheless, since the talmudic Sages knew that there 
are differences in opinion, they asked about the difference and 
explained the details (Ritva). 


When he goes down into the field he goes down for less 
than this — mm xp 3719 wy mm xP 3: The Ra'avad writes 
that also in this case, if the owner of the field established the 
seeds as a complete loan for a specific time, it would also be 
prohibited due to interest. 
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By contrast, in the locale ofthe tanna of the baraita, the landowner 
is the one who would provide the seeds, so if he has not yet gone 
down into the field the landowner can remove him, and therefore, 
when he goes down into the field, he goes down for less than this. 
But if he went down, and therefore the landowner can no longer 
remove him, lending him wheat under these terms is prohibited, 
because he took upon himself in advance to work the field without 
receiving seeds from the owner of the field. Consequently, these 
seeds that he then receives are like a loan and the prohibition of 
interest applies. 


The Sages taught: A person may say to another: 


Lend me a kor of wheat, and the lender may set a price for him, ™ 
stating that the borrower must repay the wheat in the future accord- 
ing to the value of wheat at the time of the loan. If, by the time the 
borrower must repay the loan, the wheat depreciates in value, he 
gives the lender a quantity of wheat equivalent to what he borrowed, 
and if it appreciates, he gives the value of the wheat he borrowed 
as per the market rate when he borrowed it, as agreed, but no more. 


The Gemara questions this ruling: If the price of wheat depreciates, 
why should it be permitted for the borrower to pay him with wheat 
worth less than the value of the amount he borrowed? But he fixed 
a price at the time of the loan, and therefore the borrower owes 
him this amount of money. Rav Sheshet said: This is what the 
tanna is saying: If the lender did not set a price but merely lent him 
wheat, and it depreciates in value, the lender takes his wheat, as they 
did not agree that the borrower must repay the wheat according to 
its value at the time that the loan was taken out. But if it appreciates 
in value, the borrower gives the value of the wheat he borrowed 
as per the market rate when he borrowed it, in order to avoid the 
payment of interest. 


MI S H NA A person may not say to another: Lend me 


a kor of wheat and I will give it back to you 
at the time the wheat is brought to the granary, as the wheat may 
increase in value, which would mean that when he gives him back a 
kor of wheat at the time the wheat is brought to the granary it is worth 
more than the value of the loan, and he therefore will have paid 
interest. But he may say to him: Lend mea kor of wheat for a short 
period of time, e.g., until my son comes or until I find the key," as 
there is no concern about a change in price during such a short 
interval of time. And Hillel prohibits the practice even in this case. 
And Hillel would similarly say:" A woman may not lend a loaf" 
of bread to another unless she establishes its monetary value, lest 
the wheat appreciate in value before she returns it, and they will 
therefore have come to transgress the prohibition of interest. 


NOTES 


Lend me a kor of wheat and the lender may set a price for 
him - 017 b Ysipi pon via wba: Even though he spoke of a 
loan, since they set a price it is deemed a valid sale completed 
right away, and there is no concern if the market price subse- 
quently changes (Beit Aharon). 


Lend me...until | find the key — nasa xynyw 19.20: Since 
he is in possession of the produce, it is as though he designated 
it as repayment for him from the time of the loan, as he needs 
only to find the key in order to give it to him (Rabbi Zekharya 
Agamati, citing Rabbi Barukh HaSefaradi). 


And Hillel would similarly say - ai bn mt 12): The early 
commentaries disagree as to whether the entire mishna is refer- 


ring to a case when there is a set price for the food in question, 
or whether only the first clause of the mishna is addressing an 
item that has a set price, whereas the latter clause is speaking 
of food without a set price, and Hillel adds that these concerns 
apply even to a small item such as a loaf of bread. According to 
the second explanation of the commentaries, Hillel is saying 
that even in that case, when the loaf is typically given for a short 
period of time, there is still concern that one may transgress the 
prohibition of interest (see Rif, Ra’avad, and Milhamot HaShem). 


A woman may not lend a loaf - 123 7Wx mn x: Hillel men- 
tioned this example in order to emphasize that even in the case 
of neighbors, who are not usually particular with each other, one 
should nevertheless be stringent. 


HALAKHA 


Lend me a kor of wheat and the lender may set a price 
for him — D27 ih yyspy pon via wba: It is prohibited to 
borrow a sea of wheat in exchange for a sea of wheat 
unless the price of wheat is fixed, meaning that one must 
repay a loan with the same amount of wheat that was 
borrowed, even if the price of wheat appreciates. If the two 
parties neglected to set a fixed price, and wheat appreci- 
ated in value, the borrower must repay him in accordance 
with the value of wheat at the time of the loan. If the wheat 
depreciated in value, he gives him back a se‘a of wheat 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 10:3-4; 
Shulhan Arukh, Yoreh De'a 162:1). 
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NOTES 

He may borrow several kor in reliance upon it - why mb 
paia maa: The Torat Hayyim reasons that once one has bor- 
rowed a certain amount it is considered as though he is 
in possession of twice the original amount of wheat, and 
therefore he can borrow this amount once again, and so on. 
The Geon Tzvi claims that Rav Huna rejects this reasoning, as 
he maintains that a loan is not viewed as his own property, 
because it is given to be used, not kept. 


They transgress with regard to measure, etc. - Dwi praiy 
"DTTA: It appears that Rashi and Tosafot maintain that they 
violate the rabbinical decrees against measuring, weighing, 
or counting on Shabbat or a Festival. The Ra’avad, by con- 
trast, explains that since they are particular with each other, 
they are considered robbers if they do not give back to one 
another the exact amount, and therefore they transgress the 
prohibitions of robbing or cheating with regard to measuring, 
weighing, and counting. 


With regard to interest - 139 ow: Although they are par- 
ticular with each other, they do not wish to appear stingy, and 
therefore they add a little extra to what they give back, which 
is deemed interest (Raza). 
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GEMA Rav Huna said: One who has a se'a of an 
item in his house may borrow a sea of that 
item. Since he has available a sea that he could give back right away, 
he may borrow one sea, and similarly, if he has two se’a available 
he may borrow two sea. Rabbi Yitzhak says: Even if he has only 
one sea, he may borrow several kor in reliance upon it." Since 
he can repay part of the loan immediately, and as the market value 
has yet to change there is only a concern about future interest, this 
concern is mitigated when it does not apply to the entire loan. 


The Gemara comments: Rabbi Hiyya teaches a baraita in support 
of Rabbi Yitzhak’s ruling: If one does not have a drop of wine or 
if he does not have a drop of oil, he may not borrow wine or oil. 
Consequently, by inference it can be derived: If he does have a 
drop of wine or oil, he may borrow many drops in reliance upon 
it, as the tanna is certainly not referring to a case where he borrows 
just a few meager drops. 


§ The mishna teaches: And Hillel prohibits this practice. Rav 
Nahman says that Shmuel says: The halakha is in accordance 
with the statement of Hillel. The Gemara comments: But the 
halakha is not, in fact, in accordance with the ruling of Shmuel. 


§ The mishna further teaches: And Hillel would similarly say: 
A woman may not lend even a loaf of bread due to concern that 
she will violate the prohibition of interest. Rav Yehuda says that 
Shmuel says: This is the statement of Hillel, but the Rabbis 
say that one may borrow various types of foods without specifica- 
tion and repay them without specification. If neighbors are not 
particular with one another about these items, there is no concern 
about interest, in contrast to Hillel’s opinon." 


And Rav Yehuda says that Shmuel says: With regard to the mem- 
bers of a group of people that eat together who are particular" 

with each other and insist that each pay for precisely what he ate, 
if they dine together on Shabbat, they transgress a prohibition 

with regard to the strictures of measure," and with regard to the 

strictures of weight, and with regard to the strictures of counting, 
all of which are calculations that are forbidden on Shabbat.’ And 

they transgress a prohibition with regard to lending and repay- 
ing on a Festival, and according to the statement of Hillel, they 
also transgress the prohibition with regard to interest." 


HALAKHA 


He may borrow several kor in reliance upon it — 7123 why ab 
pia: One in possession of a small amount of a certain type of 
ood may borrow several sea in reliance upon that food, and 
he must return a sea for a sea. One may borrow in this manner 
even if the food is locked away and he has no key and no other 
direct access to it at the time. One desiring to lend food to 
another who has no food of that type may give, or even lend, 
ood of that type and then subsequently lend him more of that 
ood in reliance upon the food now in the borrower's posses- 
sion. If a borrower owns food that was deposited with a third 
party it is considered his possession, but a debt owed to him 
by others is not viewed as belonging to him (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 10:2; Shulhan Arukh, Yoreh 
De'a 162:2, and in the comment of Rema). 


A woman may lend a loaf to her friend - 123 "Wx mn 
aman: Some authorities render it permitted for one to lend 


With regard to measure...weight...counting - ...7717 Diwi 
pan.. bpwn: By Torah law, there is no prohibition against mea- 
suring, counting, or weighing on Shabbat. Nevertheless, the 
Sages decreed that one may not perform any sort of calculation 
on Shabbat out of concern that one would mark down figures 
and sums, as writing is one of the thirty-nine prohibited labors 


BACKGROUND 


a loaf of bread for a loaf in return, as people are not particular 
about such items (Rashi; Josafot; Tur; Milhamot Hashem). The 
Rambam, the Shulhan Arukh, and others render it prohibited, 
but the custom is to be lenient (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 10:2; Shulhan Arukh, Yoreh De‘a162:1, and 
in the comment of Rema). 


Members of a group who are particular — p rapan mpana: 
Members of a group who are particular with each other and 
who exchanged their portions or lent food to one another 
on a Shabbat or Festival transgress the prohibitions against 
measuring, weighing, and counting, as well as the prohibition 
against lending and repaying on Shabbat. Many authorities 
(see Beit Yosef and Bah, Orah Hayyim 517) omit this halakha, as 
they maintain that there is nothing unique about the members 
of a group with regard to these halakhot (Rambam Sefer Nezikin, 
Hilkhot Geneiva 7:10). 


of Shabbat. The rabbinic restriction was intended to prevent 
the violation of the Torah prohibition (Rambam Sefer Zemanim, 
Hilkhot Shabbat 23:13). While it is prohibited to employ a tool 
such as a measuring tape, it is permitted to determine the size 
of something by mere counting, such as measuring the length 
of a room by counting the number of floor tiles. 
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And Rav Yehuda says that Shmuel says: It is permitted for Torah 
scholars to borrow from one another with interest." The Gemara 
explains: What is the reason for this? It is because they are fully 
aware that interest is prohibited, and therefore they do not intend 
the loan to be a formal business transaction. They willingly forgo 
the additional payments to each other at the outset, and the extra 
payment is a gift that they give one another." The Gemara relates: 
Shmuel said to Avuh bar Ihi: Lend me one hundred peppers in 
exchange for 120 peppers that I will give you at a later date. And 
you should know that this matter is fitting’ and appropriate, as I 
intend that the additional twenty peppers be a gift. 


Similarly, Rav Yehuda says that Rav says: It is permitted for a 
person to lend to his sons and the members of his household“ 
with interest," in order to have them taste the taste of interest" 
so that they will understand how interest increases and how hard 
it is to repay it, which will discourage them from ever borrowing 
with interest again. The Gemara comments: But this is not correct, 
because the members of his household may become corrupted 
by doing so and act similarly with others in cases when there is no 
justification for such behavior. 


MI S H NA A person may say to another: Weed the wild 


growths from my field with me now, and I 
will weed your field with you" at a later stage, or: Till my field with 
me today and I will till with you on a different day. But he may not 
say to him: Weed with me today and I will till with you a different 
day, or: Till with me today and I will weed with you, as due to the 
different nature of the tasks it is possible that one of them will have 
to work harder than the other did, which is a type of interest, since 
he repaid him with additional labor. 


NOTES 


It is permitted for Torah scholars to borrow from one another 
with interest - maya ma m nbd omn oan mayn: The 
Ramban greatly limits ‘the extent of this leniency by saying that 
it applies only to small amounts and to food required for a meal, 
and it applies only if both parties are Torah scholars. The Mishne 
LaMelekh adds that they must both know that neither of them 
is overly concerned about money. 


For 120 peppers and it is fitting - PN) pads pwr mena: The 
Ramban and the Ran explain that this exchange did not involve 
interest at all, as Shmuel merely told his friend that he was taking 
a certain quantity of peppers from him. Shmuel would certainly 
not be particular to give him back the precise number of peppers 
he took, and even if it would be found that he added an extra 
fifth it would be an act of generosity, not interest. 


Torah scholars with regard to interest — mana 0230 vpn: If 
Torah scholars lent each other food, and the borrower returned 
to the lender up to one-fifth more than the amount he took, this 
is permitted, as the borrower undoubtedly gave it to him as a gift, 
as explained by the Ramban. The Rema writes that some permit 
this practice even if he stipulated at the outset that he must give 
him more. Some authorities (Haggahot Maimoniyyot; Smag) 
comment that it is certainly improper to do so on a regular basis, 
as it may mislead the public (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 4:9; Shulhan Arukh, Yoreh De'a 160:17). 


A loan with interest to the members of one’s household — 
ima nad maa meta: It is prohibited to lend money with inter- 
est even to the members of one’s own household, and this is 
the halakha even if the one paying the additional sum is not 
particular, and even if he informs the recipient that it is a gift 


HALAKHA 


To lend to his sons and the members of his household - nid 
$v 21 "94: The Torat Hayyim claims that this refers only to those 
amily members whom he supports, as there is no interest here 
at all, since all of their money is actually his. 


To have them taste the taste of interest - m39 oyy joven: 
The commentaries disagree as to whether he would lend to them 
or borrow from them. According to the opinion that he would 
end to them with interest, his concern was that they might get 
used to borrowing in this manner and continue borrowing from 
others in this way without realizing that he had lent money to 
hem in this manner only to educate them, but not as a real 
oan (Rabbi Barukh HaSefaradi). Alternatively, he wanted them 
o experience how beneficial interest is to the lender, in order to 
increase their reward when they refrain from transgressing in this 
ashion (Responsa of the Rif). 


(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 4:8; Shulhan 
Arukh, Yoreh De‘a 160:8). 


Weed with me and | will weed with you — yay wax) vay W2): 

One may not perform work for another on condition that he will 

perform a more laborious task later in return. Performing even 

the same work is prohibited if the latter is obliged to perform 

it at a time when it is more difficult, e.g., due to a change in 

weather. Some authorities learn from here that it is permitted 
to lend money to another on condition that the other will lend 
money to him in return. Others claim that this is not the same 
as performing work for each other, since in the case of work 
an employer must certainly compensate the worker, but with 
regard to a loan the borrower repays the money, and if the bor- 
rower also provides the lender with a loan of his own, this could 
be considered interest (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 7:11; Shulhan Arukh, Yoreh De‘a 160:9). 
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Perek V 
Daf75 Amud b 


NOTES 
Dry and rainy — mwa 14: According to Rashi, it is harder 
o work on wet, rainy days due to the conditions of the field. 
Conversely, the Meiri maintains that dry days are difficult 
because the land is hard, which makes tilling and plowing 
more laborious. 


The list of prohibitions - pda mw: This list does not 
ollow the order of the verses in the Torah. Instead, the tanna 
starts with the prohibitions that apply only to the lender, 
before moving on to those that apply to the other accom- 
plices to the transgression as well (Tiferet Yisrael). 


Do not be to him as a creditor - mwi b man x: 
Although this prohibition applies to all loans, not only those 
that involve interest, if the loan was not given with interest 
the lender appears to be less of a creditor, since he does not 
increase his income with the passage of time. In the case of 
a loan with interest, by contrast, the presence of the creditor 
always weighs upon the borrower. 


You shall not place a stumbling block before the blind 
and you shall fear your God - my) biwan pan x) ayy 359 
prbwa: Although it would have been enough to cite the 
phrase “And you shall not place a stumbling block before 
the blind,” the tanna quoted the verse in its entirety in order 
to conclude the mishnayot of the chapter on a positive note 
(Tiferet Yisrael). 
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HALAKHA 


Pre-paid interest and interest paid later - man napy ma] 
Damn: In the case of one who seeks to borrow money from 
another and sends him a gift to persuade him to provide the 
loan, this is prohibited, as it is pre-paid interest. If he borrowed 
money, repaid him, and then gave him a gift, this is prohibited, 
as it is interest paid later. The Rema writes that if the borrower 
did not state that the gift was given due to the loan, giving 
the gift is not prohibited unless it was a large gift that was 
clearly given because of the loan, and it is as clear as if he had 
said this himself. The Shakh maintains that there is no dispute 
between the authorities concerning this, as it all depends on 
the particular circumstances (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 5:11-13; Shulhan Arukh, Yoreh De‘a 160:6). 
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All the dry days during the summer, when it does not rain, are 
viewed as one period, meaning that if they each agreed to work 
one day, the dry days are viewed as though they were all exactly 
equal in length, despite the slight differences between them. 
Similarly, all the rainy’ days are treated as one period. But he 
may not say to him: Plow with me in the dry season and I will 
plow with you in the rainy season. 


Rabban Gamliel says: There is a case of pre-paid interest, and 
there is also a case of interest paid later, both of which are pro- 
hibited. How so? If he had hopes of borrowing money from 
him in the future, and he sends him money or a gift and says: I 
am sending you this gift in order that you will lend to me, this 
is pre-paid interest. Similarly, if he borrowed money from him 
and subsequently returned his money, and he later sends a gift 
to him and says: I am sending you this gift in order to repay you 
for your money, which was idle with me, preventing you from 
earning a profit from it, this is interest paid later." 


Rabbi Shimon says: Not only is there interest consisting of 
payment of money or items, but there is also verbal interest." 
For example, the borrower may not say to the lender: You should 
know that so-and-so has come from such and such a place, 
when he is aware that this information is of significance to his 
creditor. Since his intention is to provide a benefit to the lender, 
he has effectively paid him an extra sum for the money he lent 
him, which constitutes interest. 


And these people violate a prohibition" of interest: The lender, 
and the borrower, and the guarantor, and the witnesses. And 
the Rabbis say: Also the scribe who writes the promissory note 
violates this prohibition. These parties to the transaction violate 
different prohibtions.’ Some are in violation of: “You shall not 
give him your money with interest” (Leviticus 25:37), and of: 
“Do not take from him interest or increase” (Leviticus 25:36), 
and of: “Do not be to him as a creditor” (Exodus 22:24)," and 
of “Do not place interest upon him” (Exodus 22:24), and of: 
“And you shall not place a stumbling block before the blind, 
and you shall fear your God; I am the Lord” (Leviticus 19:14). 


GEMARA It is taught in a baraita that Rabbi 


Shimon ben Yohai says: From where is 
it derived with regard to one who is owed one hundred dinars 
by another, and the borrower is not accustomed to greeting 
that lender, that it is prohibited to start greeting him" after 
being granted the loan? The verse states: “Interest of any matter 
[davar] that is lent with interest” (Deuteronomy 23:20), which 
can also be read as indicating that even speech [dibbur] can be 
prohibited as interest. 


Verbal interest — 0°37 M31: The lender may not say to the 
borrower: Inform me if so-and-so arrives from such and such 
a place. Any verbal interest of this kind is prohibited (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 5:13; Shulhan Arukh, Yoreh 


De'a 160:12, and in the comment of Rema). 


Yosef, states that all this applies only to interest by Torah 
law, but concerning interest prohibited by rabbinic law they 
transgress only the command: “And you shall not place a stum- 
bling block before the blind” (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 4:2; Shulhan Arukh, Yoreh De‘a 160:1, and in the 
comment of Rema). 


Violate a prohibition - nwyn xba praiy: One must be 


careful with regard to interest, as by Torah law there are seven 
prohibitions concerning it. Not only the lender, but the bor- 
rower, the guarantor, and the witnesses all violate the prohibi- 
tion of interest. The same applies to the scribe (Shakh, citing 
Rambam), as well as anyone who serves as a middleman in 


To start greeting him - ohw b Dph: If the borrower was 
not accustomed to greeting the lender, he may not start to do 
so after the lender has granted him the loan, as stated in the 
baraita (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 5:12; 
Shulhan Arukh, Yoreh De'a 160:1). 


the transaction. The Rema, citing the Ran and the Nimmukei 
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§ The mishna teaches: And these people violate the prohibition 
of interest. Abaye says: The lender violates all of them, meaning 
all of the prohibitions listed in the mishna. The borrower violates 
the prohibition of: “You shall not lend to your brother with 
interest” (Deuteronomy 23:20), as he enables his brother to lend 
with interest. And they also violate the prohibition: “You may 
lend to a gentile with interest, but to your brother you shall not 
lend with interest” (Deuteronomy 23:21), as well as: “And you 
shall not place a stumbling block before the blind” (Leviticus 
19:14). The guarantor and the witness violate only: “Do not place 
interest upon him” (Exodus 22:24). 


It is taught in a baraita that Rabbi Shimon says: Those who lend 
with interest lose more than they gain, as they will eventually be 
punished by God. Moreover, a loan of this kind desecrates the 
name of Heaven, as they cause it to seem that Moses our teacher 
is a scholar" and his Torah is true. This is a euphemism; Rabbi 
Shimon means that their actions make a mockery of Moses and 
his Torah. And this is because they say: Had Moses our teacher 
known that there was a profit involved in the matter, he would 
not have written it as a prohibition. Not only do they violate a 
mitzva but they also belittle the Torah. 


§ The Gemara cites further statements with regard to loans in 
general. When Rav Dimi came from Eretz Yisrael, he said: From 
where is it derived that with regard to one who is owed one hun- 
dred dinars by another and knows that the borrower does not 
have the funds to repay him, that it is prohibited for him to pass 
before the borrower," so as not to embarrass the borrower and 
cause him discomfort? The verse states: “Do not be to him as a 
creditor” (Exodus 22:24). Even ifhe does not claim the debt from 
the borrower, his presence reminds the latter of the debt, which 
distresses him. 


Rabbi Ami and Rabbi Asi both say that if one upsets another in 
this way, it is as though he sentences him to two types of punish- 
ments, as it is stated: “You have caused men to ride over our 
heads; we went through fire and through water” (Psalms 66:12). 
As the one in control, a creditor is regarded as though he had 
brought the debtor through fire and water. 


§ Rav Yehuda says that Rav says: Whoever has money and lends 
it not in the presence of witnesses violates the prohibition of: 
“And you shall not place a stumbling block before the blind” 
(Leviticus 19:14), as this tempts the borrower not to repay his debt. 
And Reish Lakish says: He bring a curse upon himself, as it is 
stated: “Let the lying lips be dumb, which speak arrogantly 
against the righteous, with pride and contempt” (Psalms 31:19), 
as when the lender comes to claim his money without any proof, 
people will think he is falsely accusing the borrower, and they will 

end up cursing him." 


HALAKHA 


It is prohibited to pass before a borrower who does not have- One may not lend without witnesses - wya Kow my x: 


b psw mbn 33 via) VDK: A creditor may not present himself 
before one who owes him money if he knows that the debtor 
does not have the funds to repay the loan. This is in order to 
avoid scaring or shaming him. The prohibition applies even if he 
does not request repayment of the debt, and all the more so it 
applies if he does demand his money (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 8:3; Shulhan Arukh, Hoshen Mishpat 97:2). 


t is prohibited to lend money, even to a Torah scholar, without 
he presence of witnesses. One may do so if he takes collateral, 
but it is better to lend with a promissory note. Whoever acts in 
his manner transgresses the prohibition “You shall not place 
a stumbling block before the blind” and brings a curse upon 
himself. It is stated in Arukh HaShulhan that nowadays we are not 
careful about this matter, as we trust the borrower not to forget 
Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 2:7; Shulhan 
Arukh, Hoshen Mishpat 70:1). 


NOTES 


As they cause it to seem that Moses our teacher is a 
scholar — D37 wat ngia onywaw: This is a euphemism. 
It refers to a claim made more typically by lenders that 
lend with interest than other transgressors. They do 


not deny lending with interest, but explain 


hat taking 


interest is merely an investment that provides profits, 


while imagining that 
when transmitting God's Torah (Maharsha). T 
similarly explains that the statement: There 


oses was unaware of this fact 


e Rashash 
was profit 


involved in the matter, also refers to the borrower, who 


was able to make use of the money. By con 


rast, some 


commentaries read this statement in a straightforward 


manner, that those who lend with interest wil 


ultimately 


be punished with the loss of their possessions, at which 


point they will admit tha 
is true (Anaf Yosef). 
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Moses is a scholar and his Torah 
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NOTES §=—W—W¥—___—__- 
Close to sunset on the eve of Shabbat - oynt xno a 
txmaw: Rav Ashi purposely chose a very busy time in order 
o examine whether he would still obey the directives of the 
Sages even under such constraints (Ya'avetz). 


Cry out and are not answered — p393 pg) ppyix: According 
o Rashi, this refers to a cry before a court of men. Others 
explain that even the heavenly court does not heed their 
cries, as they have no one to blame for their plight but 
hemselves (Rabbi Barukh HaSefaradi; Shita Mekubbetzet). 


One whose wife rules over him - voy nbwin SUNY n: 
Rabbeinu Hananel and others explain that this refers to one 
who received a fortune from his wife's family when he mar- 
ried her, which is why she rules over him. This case is there- 
ore similar to the other examples cited in this baraita. 


Attributes his property to a gentile — 1224 Yp) mhin: The 
Ritva explains that he hides his property from the authori- 
ies by temporarily giving it to a gentile and later complains 
when the gentile refuses to give it back. 


Who has bad fortune in this town - xpa x73 ah wat: 
The Maharsha explains that this does not “refer to one who 
acquires a master for himself but is another example of 
hose who cry out without being answered. In Ramat 
Shmuelit is explained that one who has suffered misfortune 
in his hometown must presumably humble himself before 
others upon whom he is dependent, which is equivalent 
to having a master. 
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The Gemara cites a related incident: The Sages said to Rav Ashi: 
Ravina fulfills all of the directives that the Sages say. Seeking to 
test him, Rav Ashi sent a messenger to him close to sunset on the 
eve of Shabbat," at the busiest time of the week, with the following 
request: Let the Master send me ten dinars as a loan, as I have 
happened upon a small piece of land for an acquisition and I 
need the money. Ravina sent a message to him: Let the Master 
bring witnesses and we will write a written document for this loan. 
Rav Ashi sent a message to him: Even I, as well? Do you suspect 
even me of shirking payment? Ravina sent a message to him: All 
the more so it is necessary to document a loan to the Master, who 
is occupied with his studies and therefore very likely to forget, 
and I will thereby bring a curse upon myself. 


The Sages taught in a baraita: There are three who cry out and are 
not answered," as they are responsible for their own troubles. And 
they are: One who has money and lends it notin the presence of 
witnesses, and one who acquires a master for himself, and one 
whose wife rules over him." 


The Gemara clarifies: One who acquires a master for himself, what 
is it? There are those who say that it is referring to one who attri- 
butes his property to a gentile." He falsely claims that his posses- 
sions belong to a gentile in order to evade his obligations, thereby 
inviting the gentile to take advantage of this declaration. And there 
are those who say that it is referring to one who writes a document 
bequeathing his property as a gift to his children in his lifetime, 
as he becomes financially dependent on them. And there are those 
who say that it is referring to one who has bad fortune in this 
town" but does not go to a different town. He is consequently 
responsible for his own misfortunes. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


In this chapter, several principles with regard to the nature of interest were defined. 
The most basic definition is that any additional payment in return for delaying the 
repayment of the loan is prohibited as a form of interest, no matter how this interest 
is paid, whether with money, in the form of other benefits that have monetary value, 
or even in the form of various types of benefits that have no monetary value, such as 
greeting someone or engaging in other forms of verbal interest. 


Guidelines were also established to distinguish between legitimate partnerships and 
business ventures, from which one is entitled to enjoy a profit, and forbidden loans 
with interest, whether these are conducted directly, indirectly, or through the use of 
artifice. With regard to joint business ventures, the halakha is that the investor must 
accept upon himself a higher percentage of risk than the profit he receives, either by 
increasing his responsibility for possible losses or by decreasing the share of profit 
he receives from the venture. The principle is that a transaction is permitted if, from 
the lender's perspective, it is close to loss and far from profit. 


With regard to other forms of transactions, one must distinguish between an actual 
sale, where it is permitted for the seller to give various discounts to the buyer in con- 
sideration of early payment, and a fictitious sale, in which it is prohibited to provide 
a discount because it is a hint of interest. 


The question of uncertain interest was also resolved, with the strict opinion being 
accepted. Even if it is uncertain whether interest will be paid by the borrower to the 
lender, nevertheless, if the lender benefits from the borrower's property as a result 
of the loan, this is prohibited as interest. 


Another fundamental discussion concerned whether a court can compel a lender 
to return interest that he collected from a borrower. The fundamental question is 
whether the prohibition of interest should be viewed as a sin between man and God, 
and therefore the punishment will be delivered at the hand of Heaven, or whether 
interest is viewed as money gained illegitimately, even if the borrower agreed, and 
therefore can be removed by means of legal proceedings adjudicated by judges. The 
conclusion is that fixed interest, which is forbidden by Torah law, can be removed by 
means of legal proceedings adjudicated by judges, but interest forbidden by rabbinic 
law cannot be removed. 


The prohibition of interest applies to transactions between two Jews but not to a 

transaction involving a gentile, whether he is a borrower or a lender. The Sages ren- 
dered prohibited complex transactions where a gentile is brought in for the purpose 

of granting legitimacy to what is actually a loan with interest between two Jews. The 

Sages also added words of rebuke for anyone who participates or aids in the violation 

of Torah law and thereby leads to a desecration of the name of God. 


Summary of 
Perek V 
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When one hires another to perform any sort of work, there are two halakhic aspects 
to their relationship. The first includes the Torah and rabbinic laws dealing with 
employers and their employees in general. For the most part, these halakhot are 
discussed in the seventh chapter of the tractate. The second relates to the specific 
nature of the agreements between the parties, or where those agreements are tacitly 
accepted in accordance with local custom. 


In standard hiring practice, especially for short-term assignments, the parties do not 
typically draft detailed contracts stipulating the various problems that might arise in 
the course of the work. This chapter focuses on several basic questions concerning 
average labor agreements, for which conditions or penalties for diverging from or 
reneging on the agreement have not been clearly defined at the outset. 


Three fundamental problems are addressed: First, how binding is a standard work 
agreement and what is the halakha when one party reneges? Second, when one rents 
an animal to ride on or to perform work, what standard requirements apply to each 
party, and under what conditions is either party entitled to monetary compensation 
for damage caused by the violation of the agreement by the other side? Finally, what 
level of liability applies to artisans or skilled laborers for damage caused to goods 
with which they are working, whether during the period they are working with them 
or afterward, whether they had fulfilled the terms of the work agreement or violated 
them? 


Three concepts from the Torah guide this chapter’s evaluation of these questions: 
The halakhot of exploitation, both monetary and verbal; tort and personal injury 
law, concerning damage caused both directly by one’s person and indirectly through 
commission or omission; and lastly, the halakhot of liability of paid bailees, unpaid 
bailees, borrowers, and renters. Throughout the chapter, the Sages assess to what 
extent these legal categories apply to labor agreements. 


Practical questions and to some extent conceptual analyses of these issues are the 
focus of this chapter, although, in typical talmudic style, other matters are explored 
along the way. 


Introduction to 
Perek VI 
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ith d ho hi i N 
MISHN A With regard to one w! o ires artisans > 


laborers, and they deceived one another, 

they have nothing but a grievance against one another,” and 
they have no financial claim against the deceptive party. If one 
hired a donkey driver or a potter to bring posts [piryafarin]' 
for a canopy or flutes’ to play in honor of a bride or the dead, or 
if he hired laborers to bring up his flax from the retting tub,’ 
i.e, the container of water in which flax is placed in the first stage 
of the manufacture of linen, and likewise any matter that involves 
financial loss" if not performed on time and the laborers reneged, 
if this occurred in a place where there is no other person" to 
perform the task, he may hire replacements for a large fee at the 
expense of the first workers, or deceive them" to get them to 
return to work. 


The mishna states a related halakha: With regard to one who hires 
artisans or laborers to perform work and they reneged on the 
agreement midway through the work, they are at a disadvantage. 
They must ensure that the employer does not suffer a loss. 


NOTES 


One who hires artisans — pyas n% 2w: The early com- 
mentaries explain that whereas the term laborers refers only 
to those hired for a fixed period of time, artisans is a general 
term that includes laborers as well as contractors, who are 
hired to perform a specific task (Josafot). They note that this is 
not invariably the case, as the term laborers can occasionally 
include contractors as well. Nevertheless, the term artisans 
apparently has a broader connotation (see Maharsha and 
Nefesh Hayya). 


They have nothing but a grievance against one another - 
mi xbx m by mt ony px: Some early commentaries claim 
that this applies only if theirs was merely a verbal agreement, 
whereas if they performed an act of acquisition to demonstrate 
their full commitment to the arrangement or have begun 
the work (Ra'avad), the laborers are obligated to complete 
it (Ritva). 


One who hires artisans and they deceived one another — 
TLDS MAY! pasa Mx WWT: In a case where one hired 
artisans or laborers and they deceived one another, if one of 
them wishes to retract he may do so, and the other has only a 
grievance against him (Shulhan Arukh, Hoshen Mishpat 333:1). 


HALAKHA 


And any matter that involves financial loss - taxw 134 bor: 
This includes both work that will entail a monetary loss as well 
as items that cannot be fixed if they are not treated in time, 
even if this will not cost the employer money. 


A place where there is no other person — DIK OW pxw Dipa: 
The tanna does not refer to a time when there is no other 
person, as the key factor is whether or not there are laborers 
available in that place. If there are other laborers available 
in a place but the employer cannot find any at a given time, 
he laborers who changed their minds can claim that they 
assumed he would be able to replace them and they did not 
hink he would suffer a loss (Melo HaRo’im). 


He may hire at their expense or deceive them - ix oy iw 
wyn: The commentaries state that if the employer neglected 
o hire replacements or deceive the laborers, and suffered a 
oss, the laborers are not obligated to compensate him, despite 
he fact that they were at fault, as they do not have the status 
of either bailees or contractors (Ramban; see Meiri). Others 
disagree, maintaining that if they are responsible for his loss 
hey must pay, in accordance with the halakha of one who 
causes damage indirectly (Haggahot Asheri). 


And any matter that involves financial loss - taxw 12759): 
With regard to one who hires artisans or laborers for a fixed 
period of time and they renege, if he hired them to perform 
a task that will involve financial loss if it is not performed 
on time, and he is unable to find replacement laborers, he 
may hire others for a high price at their expense or deceive 
them by promising them extra pay (Shulhan Arukh, Hoshen 
Mishpat 333:5). 


LANGUAGE 
Posts [piryafarin] — 1915: From the Greek @opeid PdpoL, 
foreia foroi, meaning bearers of sedan chairs. 


BACKGROUND 

Flutes — ayn: In the mishnaic period in Eretz Yisrael it was 
customary to play flutes or similar instruments at a funeral. 
This custom was considered so important that it was even 
permitted to transport the instruments for this purpose in 
a halakhically problematic manner. In later generations this 
practice was abandoned, as it had become regarded as a 
gentile custom. 


Greek drawing from the fifth century BCE of a woman playing an aulos 


His flax from the retting tub — mwan p imwa: Linen is 
produced from flax. After they are harvested from the field, 
flax plants are soaked for a period of time in a tub or a pool 
of water, a process called retting. This allows the plants to rot 
and release bacteria that dissolve the agent binding together 
he cellulose fibers. Once the outer layer of the stalk rots, it is 
separated from the cellulose fibers by a process called scutch- 
ing, which involves passing the soaked flax plants between 
wo rollers. If the flax plants are left to ret for too long, the 
fibers that otherwise would have been spun into linen are 
ikely to rot as well. 


87 


‘411 P < BAVA METZIA - PEREK VI: 75B 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VI 
Daf76 Amuda 


NOTES 


ing to Rashi, the srioleveri is sia: ata disadvan- 
tage in this case: If the price of the work decreases 
he must pay the laborers the stipulated amount, so 
that they do not suffer a loss; if it appreciates, he 
must pay them in accordance with the higher rate 
(see Ritva). Although it is unlikely that the employer 
would retract where the rate of pay increased, as it 
would not be in his interest to retract in that situ- 
ation, nevertheless, the tanna taught the halakha 
in that case as well (Talmid Rabbeinu Peretz, citing 
Rabbeinu Yitzhak). 


They did not renege but deceived - xbx yun xb 
yu: Apparently, the Gemara is attempting to ‘find 
a deception that involves both the employer and his 
laborers. The early commentaries explain the mishna 
differently: The employer informed the laborers that 
most other laborers are paid less, and they discov- 
ered that this was not the case. The reverse situation 
would involve the laborers telling the employer that 
the going rate was higher. As for why the Gemara 
does not adopt this straightforward interpretation, 
the later commentaries attempt to prove that the 
wording of the mishna does not conform with this 
explanation (see Rashba and Ritva). 


Let that middleman give them from his own — 
mp amy am): Most authorities maintain that if 
a middleman specified a larger sum than the one 
mentioned by the employer, he must make good 
the difference from his own pocket. This is the 
halakha despite the fact that if an uninvolved third 
party instructed laborers to perform a task in the 
field of another, the owner must pay for the benefit 
he received, even if this is more than their stipulated 
rate. The reason for the difference between this case 
and the case of a middleman is that the middle- 
man was given explicit instructions, and therefore 
he bears the responsibility for any change (Meiri). 


But let us see how much laborers are hired for - 
BAN DT mbyis ney: The commentaries ask: 
Since the employer was willing to pay only three, 
what difference does it make that the established 
rate is four (Ma‘ayanei HaHokhma)? One answer is 
that as the middleman mentioned four, and this 
is the established rate for that work, the employer 
may not give them less than this sum (Beit Aharon). 


Where there are those who hire for four and there 
are others who hire for three — AYSIK3 307 KDX7 
xorna T KINI: Some commentaries main- 
tain that this should be treated like other situations 
where there is no fixed price: Since the halakha is 
unclear, they should divide the difference between 
them, which in this case means that the employer 
pays the laborers three and a half dinars (Lehem 
Mishne). 
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Conversely, if the employer reneges," he is at a disadvantage. 
These two rulings are in accordance with the principle that whoever 
changes the terms accepted by both parties is at a disadvantage, and 
whoever reneges on an agreement is at a disadvantage. 


G E M ARA The Gemara starts by analyzing the phrase: 

And they deceived one another. The Gemara 
comments: The tanna does not teach: They reneged on the agree- 
ment with one another, which would indicate that either the 
employer or the laborers changed their mind. Rather, it states that 
they deceived" one another, which evidently means that the labor- 
ers deceived one another. The Gemara therefore inquires: What 
are the circumstances? The Gemara explains: This is referring to a 
case where, for example, the employer said to one of the laborers: 
Go and hire laborers for me, and that laborer went and deceived 
those other laborers. 


The Gemara again asks: What are the circumstances of this decep- 
tion? If the employer said to him: Hire for me laborers at four 
dinars, and he went and told them that they are hired for three 
dinars, what is the relevance of this grievance? After all, they 
knew and accepted the conditions of their hire. What grounds for 
complaint do they have? Ifthe employer said to him to hire laborers 
for three dinars, and the middleman went and told them it was 
for four," what are the circumstances? If he told them at the time: 
The monetary value of your services, i.e., your wage, is incumbent 
upon me, let that middleman give them the difference from his 
own" pocket. 


This is as it is taught in a baraita: With regard to one who hires a 
laborer to perform work in his own field, and the employer inad- 
vertently showed the laborer a field belonging to another in which 
he should work, the employer must give the laborer his full wages; 
and in addition, the employer goes back and takes from the owner 
of the field in which he worked the value of the benefit that owner 
received from the laborer. The employer is entitled to claim from 
the owner of the field the profit that owner gained from the work, 
but not the entire wages of the laborer. This indicates that one who 
says: Your wage is incumbent upon me, must pay the specified sum. 


The Gemara explains: No, it is necessary to state this halakha where 
the middleman said to them: The obligation to pay your wages is 
incumbent upon the employer, and it subsequently became appar- 
ent that the employer was not willing to pay that much. In this case 
the laborers have a grievance only against the laborer who hired them. 


The Gemara challenges: But let us see how much laborers are hired 
for" in that place, and the employer should pay them in accordance 
with the accepted custom. The Gemara answers: No, it is necessary 
in a place where there are those who hire for four dinars and there 
are others who hire for three." The reason for their grievance is that 
the laborers can say to the middleman: Had you not told us that you 
were hiring us for four dinars, we would have made an effort and 
found another employer, and we would have hired ourselves out 
for four dinars. Consequently, you caused us a loss. 


HALAKHA 


He said for three and he said for four - Aya VIN) nywa ny: 

With regard to one who instructed a middleman to hire laborers for 
three dinars and he hired them for four, ifthe middleman told them 
that he accepts responsibility for their pay he must give them four, 
three of which are paid by the employer while the fourth is paid 


from his own pocket. 


Some authorities maintain that if all laborers are hired for four, 
the employer must pay the middleman the sum of the benefit he 


Ifthe middleman simply told the laborers that their wages would be 
paid by the employer, the employer must pay them in accordance 
with the local custom. If some laborers in that place are paid three 
dinars while others receive four, the employer must pay them four 
dinars if their performance justifies the higher salary. If the quality 
of the work cannot be determined, he may give them three and 
they have a grievance only against the middleman (Shulhan Arukh, 
Hoshen Mishpat 332:1). 


himself received by paying them the lower price (Rema, citing Tur). 
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If you wish, say that the mishna is referring even to a place where 
there is a fixed wage for laborers. But here we are dealing with a 
homeowner, i.e., one usually not accustomed to labor, who was 
hired for his services. In order to supplement their earnings, such 
people will occasionally work for others as well. The reason for their 
grievance is that these laborers who own fields say to the middle- 
man: Had you not told us that we are hired for four, it would have 
been too demeaning for us to be hired, as it is not worthwhile to 
work in the field of another for so little when we have our own plots 
of land. This is the cause of their grievance. 


If you wish, say that actually, we are dealing with regular laborers, 
not a homeowner, and the reason for their grievance is that they say 
to the middleman: Since you spoke to us of four, we made an 
effort to do higher-quality work for you. The Gemara challenges: 
And let us see their work. If it is evident that they performed the 
task more effectively, they deserve to be paid more money. The 
Gemara responds: This is referring to tilling the land, where the 
quality of the work is not immediately apparent. The Gemara asks: 
With regard to tilling as well, doesn’t the employer know what they 
have done, as he can examine the earth they tilled? The Gemara 
answers: The laborers dug a ditch that is now filled with water, 
and therefore the employer does not know exactly what they have 
accomplished. 


If you wish, say that actually, we are dealing with an employer who 
said to the middleman: Hire laborers for four, and he went and 
told them that they were hired for three." And as for that which 
you said: Why should they have a grievance against him, as they 
knew and accepted these terms? Although they agreed to those 
terms, they still have a grievance, as they can say to the one who 
came to terms with them: Don’t you have respect for the verse: “Do 
not withhold good from him to whom it is due," when it is in the 
power of your hand to do it” (Proverbs 3:27)? 


§ After analyzing the circumstances of the case in the mishna, the 
Gemara observes: It is obvious that if the employer said to some- 
one that he should hire laborers for three dinars, and that person 
went and said to them that they were hired for four, and they said 
to him: We agree to be paid as the employer says," in that case it is 
clear that their minds are on any additional sum the employer 
might have offered, and they certainly did not intend to accept less 
than the one with whom they spoke proposed. 


But if the employer said he would hire them for four dinars, and 
the middleman went and told them that the offer was for three, 
and they said to him: We agree to be paid as the employer said," 
what is the halakha? Is it correct to say that the laborers rely on his 
statement, as they are effectively saying to him: We trust you that 
the employer said that which you reported in his name? Or per- 
haps they rely on the employer’s statement, and therefore they are 
entitled to the higher wages specified by the employer? 


The Gemara suggests: Come and hear a resolution of this dilemma 
from a halakha concerning a bill of divorce: A woman said to her 
agent: Bring my bill of divorce for me." Knowing her husband 
was writing a bill of divorce, she asked the agent to collect the docu- 
ment and transmit it to her. According to the terms of his agency, 
the wife is divorced only when the document reaches her possession, 


as he was not appointed as an agent to receive the bill of divorce on 
her behalf. 


Do not withhold good from him to whom it is due - yaran Os 
voyan aiv: The commentaries ask: The actions of the middleman 
were not entirely deleterious, as what he did resulted in a benefit 
for the employer, so how does this verse apply (Melo HaRo'im)? 


NOTES 
They explain that as the employer was willing to pay the higher 
price, the middleman has not done him a favor by finding him the 
laborers he requested. Meanwhile, he has inflicted harm on the 
laborers themselves (Geon Tzvi). 


HALAKHA 


He said to him, for four and he...hired for three - 
awhwa ape ayaa tb vow: If the employer instructed 
a middleman to hire laborers for four dinars and he 
hired them for three, even if their work was worth 
four they are entitled to just three, and they have a 
grievance only against the middleman (Shulhan Arukh, 
Hoshen Mishpat 332:2). 


As the employer says - man bya Vax ina: If an 
employer told a middleman to hire laborers for three 
dinars, and the middleman mentioned four, to which 
they replied that they accept the terms as stated by the 
employer, they certainly had no intention of accepting 
less than the price specified by the middleman but 
merely hoped to receive more. Consequently, if their 
work is worth four they take four from the employer. If 
it is worth less, or if its value is unknown, they receive 
only three. If the middleman told them that their wages 
were incumbent upon him, or if laborers in that place 
are not hired at less than four, he must pay them four 
in either case (Shulhan Arukh, Hoshen Mishpat 332:3, and 
in the comment of Rema). 


The middleman mentioned less and they said as the 
employer said - man bya waxy sap nox ows nn: 

If the middleman was instructed by the employer to 

hire laborers for four, and he offered them three, and 

they replied: As the employer said, they are entitled 

only to three. The reason is that this case is left unre- 
solved by the Gemara, and therefore the party in pos- 
session of the money is at an advantage. Consequently, 
some authorities maintain that if the laborers took four 
of their own accord, the court does not remove it from 

hem (Shulhan Arukh, Hoshen Mishpat 332:4, and Shakh 

here). 


Bring me my bill of divorce for me, etc. — 193 b xa 
^a: In a case where a woman appointed an agent 
o bring her bill of divorce to her, and the agent told 
he woman's husband that she had appointed him 
an agent to receive the bill of divorce, to which the 
husband replied: Take it as she said, then even if the 
document reached the woman she is not divorced. If 
he husband gave the agent the bill of divorce without 
saying anything, she is divorced from the moment she 
receives it (Shulhan Arukh, Even HaEzer 140:8). 
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NOTES 


A bill of divorce for receipt and for delivery - abapd va 
TIT: An agent for a bill of divorce is generally appointed 
or delivery, i.e., he simply transfers the document from the 
husband to the wife. If so, the bill of divorce takes effect only 
rom the moment when the woman receives it, just as any 
regular bill of divorce must be in the woman's possession 
before its terms apply. The wife herself can appoint an agent 
or receipt, to act in her stead. Since in that case he is consid- 
ered by halakha as her representative, as soon as he receives 
he bill of divorce it is as though the document has reached 
her, and she is immediately divorced. 


Perek VI 
Daf 76 Amud b 


HALAKHA 


Receive...for me and, your wife said, bring me - Sapna 
» KIT TYAN JAVNI.. 2: In the case of a woman who ap- 
pointed an agent to receive her bill of divorce on her behalf, 
and he told the husband that he was an agent for its delivery 
who must bring it to her, to which the husband said: Take 
it as she said, it is uncertain whose statement he accepted. 
Consequently, if the bill of divorce reaches her and comes 
into her possession she is divorced, but if it was destroyed 
before the document reached her and came into her pos- 
session, it is uncertain if she is divorced (Shulhan Arukh, Even 
HaEzer 140:9). 


NOTES 


The agent negates his agency entirely - mow apy 
nd am: One cannot appoint himself as an agent 
for receipt. Since the husband did not explicitly appoint this 
man an agent for delivery, he is no longer an agent at all, and 
therefore it is as though the bill of divorce came into the wife's 
possession without being given and she is not divorced. 
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But the agent went and told the husband: Your wife said to me: 
Receive my bill of divorce for me. This statement indicates that 
the wife had appointed him to receive the bill of divorce in her 
stead, as an agent of receipt, which would mean that she is divorced 
as soon as the agent is given the document." And the husband 
said: Take it in the manner in which my wife said. With regard 
to this case, Rav Nahman says that Rabba bar Avuh says that Rav 
says: Even when the bill of divorce’ reaches her possession, she 
is not divorced. 


One can learn from this that the husband relies on the agent's 
statement. Since the husband was under the mistaken impression 
that he was interacting with an agent of receipt, he did not instruct 
him to deliver the document to his wife, and therefore the bill of 
divorce was not transmitted in the proper manner, which is why 
she is not divorced at all. As, if it enters your mind that the hus- 
band relies on her statement, she should at least be divorced 
when the bill of divorce reaches her possession, in accordance 
with the terms of an agent for delivery. This shows that the state- 
ment of an agent is accepted as a faithful representation of the 
wishes of the one who appointed him. Rav Ashi said: 


Bill of divorce [get] 


— va: Although the term get is sometimes 


BACKGROUND 


must contain the date it was written and the signatures of 


applied to other legal documents, it is most commonly used 
to refer specifically to a bill of divorce. The basic text of a bill 
of divorce includes the declaration of the husband that he, as 


identified by his name and his father’s name, divorces his wife, 


whose name and father's name must also be mentioned, and 
that she is permitted to marry any other man. The document 


two witnesses. In talmudic times a bill of divorce could be 
written privately by a scribe at the request of the husband. In 
later generations it was customary for a bill of divorce to be 
written in a rabbinical court that had expertise in this field, so 
that no difficulties would arise that might lead to invalidation 
of the document. 
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How can these cases be compared? Granted, if the opposite 
was stated, i.e., in a case where the woman said: Receive my bill 
of divorce for me, and the agent said to the husband: Your wife 
said: Bring me" my bill of divorce, and the husband said: Here 
you are, as she said; and Rav Nahman says that Rabba bar Avuh 
says that Rav says: From when the bill of divorce reaches the 
agent’s possession, she is divorced, it would be understandable. 
Apparently, the husband relies upon her statement that the agent 
is an agent of receipt. 


Alternatively, had Rav Nahman ruled: From when the bill of 
divorce reaches her possession, she is divorced, one could con- 
clude that evidently, the husband relies on the agent's statement, 
and based on that statement, the agent is designated as an agent 
for delivery. But there, in the case cited, where Rav Nahman rules 
that she is not divorced, it is not because the husband relies on one 
statement or the other. Rather, it is due to the fact that by means 
ofhis statement the agent negates his agency entirely," as he said 
to the husband: I am an agent for receipt, meaning: I am not to 
be an agent for delivery. He is essentially saying that he is not 
prepared to go to the trouble of delivering the bill of divorce to her. 
Therefore, even if he does ultimately deliver the bill of divorce to 
her, he is an agent neither for the woman nor for her husband. No 
conclusion can be drawn with regard to the question of which 
statement the husband relies upon. 
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§ The Gemara had assumed that the term deceived used in the 
mishna must be referring to an inaccuracy stated by the middleman 
in his discussion with the laborers. The Gemara now offers an 
alternative explanation. If you wish, say that when the mishna 
teaches: They deceived one another, it means that one of the 
parties reneged on the agreement, as this tanna also calls a cir- 
cumstance described by the term reneged, meaning that either 
the employer or the laborers reneged on their agreement, by the 
term deceived." As it is taught in a baraita in a similar manner: 
With regard to one who hires artisans or laborers, and they 
deceived the employer, or the employer deceived them, they 
have nothing but a grievance against one another,™" and no 
monetary claim. 


The baraita continues: In what case is this statement said? When 
they did not go to the workplace, i.e., the employer reneged imme- 
diately. But if donkey drivers went" and could not find" any pro- 
duce to carry, or laborers went off to work and found that the field 
was too moist for tilling, the employer must give them their full 
wages to which they are entitled. But he does not give them the 
entire stipulated amount, as a donkey driver who comes back 
loaded cannot be compared to one who comes back empty, nor 
can a laborer who performs work be compared to one who sits 
idle." The employer deducts a sum from the laborers’ wages, paying 
them the amount they are willing to receive given that they do not 
actually have to perform the work. 


In what case is this statement, that if they reneged they have only 
a grievance, said? When they had not started the work at all. But 
if they had started the work, the court appraises for them that 
which they have done," for which they receive some form of 
compensation. How so? If they received standing grain to reap 
for a contractual agreement of two sela for the entire field, and 
they reaped half of it and left half of it, or if they took a garment 
to weave at two sela, and they weaved half of it and left half of 
it, in these cases the court appraises for them that which they 
have done. 


The baraita details this appraisal: If the current wage for the part 
of the task they had done was now worth six dinars, a sela and a 
half, as the price for this assignment increased, either he gives them 
a sela, as originally agreed upon, since they do not forfeit their 
stipulated wages, or they finish their work and take two sela. And 
if the current wage for the part of the task they had done was worth 
a sela, he gives them a sela. This statement will be explained by 
the Gemara. 


Rabbi Dosa says: The court appraises for them that which must 
still be done. If the current wage for the part of the task they had 
not done was worth six dinars, i.e., he can only find laborers who 
will complete it for six dinars, which is equivalent to one and a half 
sela, either he gives the first laborers a shekel, which is equivalent 
to half a sela, or they finish their work and take two sela. And if 
the current wage for the part of the task they had not done was 
worth a sela, he gives them a sela. 


HALAKHA 


NOTES 


Also calls reneged by the term, deceived — yy a2 nn 
a * yp: As for why the tanna uses both the term deceived 
and the term reneged, it is possible that if one of the sides 
changed his mind due to an error, e.g., he realized that he 
did not need to accept the work after all, he is considered 
o have reneged. The term deceived refers to a case where 
he went back on his word without having erred, e.g., due 
o a change in prices (Ritva). 


They have nothing but a grievance against one another — 
satya Kyy m by mt om pre: The commentaries ask why 

his is not considered a case where there should be liability 

or damage caused by indirect action, which would mean 

hat the side responsible for the loss must compensate the 

other party (Tosafot). Some contend that the halakha of 
damage caused by indirect action applies only to an actual 

oss, not to the deprivation of a potential gain (Maharam 

of Rothenburg). 


But if donkey drivers went, etc. - 131 oan wn baw: 
Some commentaries maintain that it makes no practical 
difference if they actually went to find produce, as the 
decisive factor is whether or not they had other work 
(Tosafot). Others contend that their going out to seek pro- 
duce is considered an act of acquisition, and therefore if it 
turns out that they have no work the employer must pay 
them regardless of whether they had other employment 
(Ramban). 


If donkey drivers went and could not find — oan wha 
wy xd: This halakha applies only if it was the employer 
who reneged, whereas if the laborers changed their minds 
and it was not a task whose performance was pressing, 
they do not owe the employer anything (Rashba). The 
later commentaries ask why the obligation of the employer 
extends further than that of the laborers. Some claim that 
the Sages enacted a decree for the benefit of the labor- 
ers (Netivot HaMishpat), while others contend that this is 
similar to a promise to give a small gift to a pauper, which 
may not be reneged upon (Minhat HaBoker). 


The court appraises for them that which they have 
done - wyw ma a paw: The commentaries ask: Since 
the first tanna maintains that in any case they receive half 
their wages, why is this appraisal necessary? One explana- 
tion is that if they worked half the day and completed 
far more work than is covered by half their wages, they 
can claim more money, as otherwise they will have been 
exploited (Ma‘ayanei HaHokhma). 


If they reneged on their agreement with one another — 11h 
ma mt: If someone hired laborers and they had yet to start their 
work, either party can retract, but the other side has a grievance 
against the retracting party for forcing him to search afresh 
(Shulhan Arukh, Hoshen Mishpat 333:1). 


If the laborers went and could not find work — Doyis wha 
TTINY xr: if someone hired laborers who started the work 
or went off to begin the work, and the employer reneged, he 


must pay them as idle laborers, even if they had no previous 
offer of employment for which they could hire themselves out 
(Shulhan Arukh, Hoshen Mishpat 333:1). 


A laborer who reneged after starting - an) ja unw byis 
Ynnn: If a hired laborer reneged after starting his work, the 
court appraises the amount he had done and he receives the 
wages for his work, even if the wage of the assignment had 
appreciated or depreciated in the meantime (Rema). 


If he is a contracted laborer, the court appraises the amount 
of work remaining, even if the rate of payment had increased, 
and deducts from his wages the amount the employer must 
pay for the completion of the task. If the price for the work had 
decreased, he is paid in accordance with the amount he had 
completed at the rate he had agreed with the employer (Shakh), 
although some authorities dispute this ruling. The halakha fol- 
lows Rabbi Dosa, in accordance with Rav’s ruling with regard to 
a contractor (Shulhan Arukh, Hoshen Mishpat 333:4). 
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HALAKHA 


With regard to a matter that involves financial 
loss — agg 3273: The laborers can retract in 
a case where the work will not be lost. But if the 
employer will suffer an irreversible loss and the 
laborer did not retract under duress, he may hire 
replacement laborers at their expense, or deceive 
them by informing them that he will pay them more 
when he intends to give them only their wages 
as originally agreed. Even if he actually pays them 
more, he can sue them for the difference later. All 
this applies only if there are no other laborers avail- 
able to complete the assignment (Shulhan Arukh, 
Hoshen Mishpat 333:5). 


Who surveyed his land — aya) xo: If the 
employer examined his field the night before and 
found that he needed laborers, and in the morning 
the situation changed so that they could no longer 
perform the work, the employer is not obligated 
to pay them anything. If he neglected to check 
his land the previous night, he must pay them the 
wages of an idle laborer (Shulhan Arukh, Hoshen 
Mishpat 333:1). 


LANGUAGE 

My uncle [havivi] - #31: The primary meaning 
of haviv is beloved. It took on the secondary mean- 
ing of uncle, as it became synonymous with the 
word dod, which also has two meanings, beloved 
and uncle. Some Aramaic translations of the Torah 
translate dod and doda, uncle and aunt, respectively, 
as havivei and havivatei. 
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The baraita continues: In what case is this statement said, i.e., in 
what circumstance are the laborers paid for the amount they per- 
formed and the employer has only a grievance against them? It is 
said with regard to a matter that does not involve financial loss 
due to the work stoppage, but with regard to a matter that involves 
financial loss" due to the work stoppage, the employer may hire 
replacement laborers for a high price at the expense of the first 
laborers or deceive the first laborers. How does he deceive them? 
For example, he can say to them: I fixed a sela as wages for you; 
come and take two. And up to what amount may he hire at their 
expense? Even up to forty or fifty dinars. He can pay other laborers 
far more than the first laborers’ wages to ensure that the work is 
completed. 


In what case is this statement said, i.e., in what circumstance may 
the employer deceive them to such an extent in order to ensure that 
the work is completed? When there are no other laborers there, 
in that place, to hire. Since the employer will suffer a heavy loss, he 
may resort to one of these methods. But if there are laborers there 
to hire, and the laborers who reneged said to the employer: Go 
and hire from these, the employer has nothing but a grievance 
against them. 


A tanna taught that baraita before Rav: The employer must give 
them their full wages. Rav said to him: My uncle [havivi],| Rabbi 
Hiyya, said: If I were ruling on this case, I would give them only 
the wages of an idle laborer, but no more, and yet you said that he 
gives them their full wages? The Gemara asks: But the baraita 
teaches concerning this very matter: A donkey driver who comes 
back loaded cannot be compared to one who comes back empty, 
nor can a laborer who performs work be compared to one who 
sits idle. Evidently, even the tanna of the baraita agrees that they 
do not receive their full wages. The Gemara answers: The tanna 
teaching the baraita before Rav did not conclude it, and he was 
unaware of this limitation, which is why he commented that they 
do not deserve their entire wages. 


There are those who say that the tanna indeed concluded it before 
him, and this is what Ravis saying: My uncle said: If I were ruling 
on this case I would not give them anything, and yet you said that 
he gives them the wages of an idle laborer? The Gemara questions 
this version: But this is difficult. How can one account for the 
difference between the ruling of the baraita and that of Rav’s uncle, 
Rabbi Hiyya? 


The Gemara responds: It is not difficult, as this case, where Rabbi 
Hiyya would rule that the laborers are not paid at all, is referring to 
one who surveyed" his land the night before, observed that it 
was fit to be tilled, and hired laborers on the basis of this examina- 
tion. It is their misfortune that something occurred in the mean- 
time to prevent them from carrying out the task. Conversely, that 
case, where the baraita rules that they are given some payment, is 
referring to a landowner who did not survey his land the night 
before. Since he failed to check his own field, he must bear the 
responsibility. 


This is like that which Rava said: With regard to one who hires 

laborers to till, and rain fell and filled his land with water, prevent- 
ing the laborers from performing the work, if he surveyed his land 

the night before and did all he could, 


It is not difficult as this case is referring to one who surveyed, 
etc. — 13) KWDT NT WD xb: If Rabbi Hiyya does not disagree 
with the opinion of the first tanna, as they were addressing different 
cases, why was Rav puzzled by the ruling of the baraita? The com- 
mentaries explain that he was surprised that the tanna omitted this 
difference between an employer who surveyed his field and one 


NOTES 
Surveyed his land - aya xD: According to Rashi, the laborers 
must be with him at the time, either so that he can prove they were 
aware of the situation and accepted it, or to prevent them from 
claiming that they were hired to work in some other field. Others 
indicate that it is sufficient if the examination was carried out by the 
employer alone (Rambam). 


who did not, which is explicitly stated in a baraita (Ritva). 
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this is the laborers’ loss, as it is a consequence of their mis- 
fortune. But if he did not survey his land the night before, it 
is the employer’s loss, and he gives them the wages of an 
idle laborer. 


And Rava further said: With regard to this one who hires 
laborers to draw water from a river or a trench to irrigate his 
field, and rain fell," so that he no longer needs laborers, this is 
the laborers’ loss. The employer does not need to pay them, as 
he could not have known ahead of time that this would happen. 
But if the river comes up and irrigates the field, this is the 
employer’s loss, as he should have taken this possibility into 
consideration. And therefore he gives them the wages of an 
idle laborer. 


And Rava says: With regard to this one who hires laborers to 
draw water from a river or a trench to irrigate his field, and the 
flow of the part of the river used to irrigate the field stopped"® 
midday, the halakha depends on the circumstance. If it is not 
prone to stopping, this is the laborers’ loss, a consequence of 
their misfortune. If it is prone to stopping, then one acts in 
accordance with this consideration: If the workers are residents 
of that city and know that this might happen, it is the laborers’ 
loss; if the laborers are not residents of that city and are not 
aware that this is a likely occurrence, it is the employer’s loss. 


And Rava says: With regard to this one who hires laborers to 
perform a specific task and the task is completed by midday," 
if he has another task that is easier than the first one, he may 
give it to them. Alternatively, if he has other work that is simi- 
lar to the first one in difficulty, he may assign it to them. But if 
he has other work that is more difficult than it, he may not 
assign it to them, and he gives them their full wages. 


The Gemara asks: Why must he pay them their full wages? Let 
him pay them for the additional time at most as an idle laborer. 
The Gemara answers: When Rava said his ruling in this case, 
he was referring to workers [be‘akhlushei]' of Mehoza, who 
become weak if they do not work. These laborers were accus- 
tomed to steady, strenuous work, and therefore sitting idle was 
difficult, not enjoyable, for them. 


Q The Master said in the baraita: The court appraises for them 
that which they have done. Howso? If the current wage for the 
part of the task they have done was now worth six dinars, a sela 
and a half, as the price for this assignment increased, there are 
two possibilities: One is that he gives them a sela, as originally 
agreed upon, since they do not forfeit their stipulated wages. 
The Gemara explains: The Rabbis hold that the laborer is at an 
advantage, and therefore even if the laborer reneges on the 
assignment, he does not lose everything. 


HALAKHA 


NOTES 


And rain fell — xwa XN}: Some commentaries have 
a version of the text that reads: And rain fell at midday. 
Apparently, the textual variants are related to a dispute 
over the interpretation of the case. Some maintain that 
if the workers had already begun their work when rain 
fell, they profit from this natural irrigation, as they collect 
the full wage upon which they had agreed, despite the 
fact that they do not have to work anymore (Ra‘avad). 
Others contend that even had the workers begun their 
work when the rain started, they do not earn their full 
wage, as they contracted to do work that they did not 
perform (Ramban). 


BACKGROUND 

The river stopped — XYM PDS: Interruptions in water 
flow are common in drought years, including in flowing 
springs. In Babylonia, long irrigation trenches were dug; 
these were also called rivers. Due to the flat terrain and the 
accumulation of mud, the water flow in these trenches 
was susceptible to stoppage. The Sages distinguish 
between flow stoppages in secondary trenches and the 
damming of main rivers (106b). 


LANGUAGE 
Workers [akhlushei] - wddx: Most commentaries main- 
tain that this is a variation of the term okhlusei, from the 
Greek by\o<, okhlos, meaning a crowd. Some connect it 
to the Greek dyA€w, okhleo, which means to move. If so, 
the workers referred to here are porters. 


And rain fell — ster XIN): If one hired laborers to irrigate 
his field, and the hight ‘before they were to begin work it 
rained, rendering the task of irrigation unnecessary, the labor- 
ers bear the loss. The same applies if it rains at midday; in that 
case the employer pays them only half a day’s work. If a river 
flooded and irrigated the field, the employer pays them their 
full wage, in accordance with the opinion of Rava (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 9:6, Shulhan Arukh, Hoshen 
Mishpat 334:2). 


And the flow of the river stopped — Xm P51: In a case where 
someone hired laborers to irrigate his field and the flow of the 
river stopped, if it is unusual for this river to stop flowing, or 
even if it is typical but the laborers were aware of this fact, the 


employer is not required to pay them. If it is commonplace for 
the flow of this river to stop, and the workers did not know this, 
the employer must pay them as idle workers. Some maintain 
that this is the halakha in any case of unpreventable, external 
change in work conditions: If neither party knew or they both 
knew that the work might become unnecessary, it is the labor- 
ers'loss, but if only the employer knew, then he suffers the loss 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 9:6, Shulhan Arukh, 
Hoshen Mishpat 334.1, 2, and in the comment of Rema). 


And the task is completed by midday - sba xapIY Dw 
xni: With regard to one who hired laborers to perform a 
certain task and the work was completed before the stipu- 
lated time, if the employer has other work, either similar to or 


easier than the first, he may assign it to the laborers. If he does 
not have work of this kind, he must pay them the wages of 
idle laborers for the rest of the day or assign them to another 
employer who does have work for them. Some authorities rule 
that if he assigns them a more difficult task and increases their 
pay accordingly, they are obligated to do the work (Rema). If the 
laborers are of the type who are accustomed to hard work and 
will become weak if they are idle, the employer must pay them 
their wage in full. Some maintain that an elementary school 
teacher belongs to this category, i.e., his employer must pay his 
wage for a full day even if the lesson is completed by midday, 
as he is adversely affected by idleness from study and teaching 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 9:7, Shulhan Arukh, 
Hoshen Mishpat 335:1, and in the comment of Rema). 
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HALAKHA 

Where the price of labor increased — XAPIY 797: 
Someone hired workers for four dinars a day and the price 
of labor subsequently decreased, which led the employer 
to complain about his earlier commitment. If the workers 
appeased him and persuaded him not to terminate their 
employment, he may not reduce their wages, as they 
can claim that they appeased him through their commit- 
ment to perform better work, which they did. Similarly, if 
he price of labor increased, so that the workers’ wages 
are now worth less than they had thought when they 
agreed to perform the work, and the employer persuaded 
hem to return to work, he need not increase their wage. 
Rather, it is enough if he improves their food provisions. 
Some claim that these halakhot apply only when the 
parties did not say explicitly why they were agreeing to 
continue the work arrangement despite their objections, 
but if they expressly stated their reason, e.g. that they will 
return to work on the condition that their wage is raised, 
he condition must be fulfilled (Shulhan Arukh, Hoshen 
Mishpat 332:5, and in the comment of Rema). 


Where the price of labor was inexpensive — KAPIYI: 
fone hired workers for less than the market value and the 
price of labor decreased, so that these workers are now 
receiving market value, the employer cannot reduce their 
wages from the amount he promised. Likewise, if he hired 
hem for more than market value and then the price of 
abor increased to that which they were earning, they 
cannot sue for more than the amount he promised them 
(Shulhan Arukh, Hoshen Mishpat 332:6). 


NOTES 

And the laborers rebelled — Dyis yx; Some com- 
mentaries maintain that laborers do not have the right to 
renege on their agreement if the price of labor increases. 
If so, the Gemara is referring to a case where the laborers 
continue to work but with hostile attitudes, which is why 
was necessary for their employer to placate them (Rosh). 
The same is true where the price of labor decreases and 
the employer rebels. 


| would trouble myself for you with food and drink - 
mw myx 12) ITW: This refers to a place where 
is the custom for employers to provide food to their 
workers. This particular employer went to the trouble to 
supply them with provisions quantitatively or qualitatively 
superior to the norm (Torat Hayyim). 


That it was not clear with regard to you - Dp m7 xt 
wb: Rashi explains that when the workers originally nego- 
tiated the higher wage, they thought that the employer 
was agreeing to add a bonus to their wage. Later they 
realized that he had intended to pay them a fair wage. 
Others contend that initially the workers were unaware 
of the going rate and only later the standard price of their 
labor became clear to them (Sma). Apparently, there is 
a different version of the text that reads: It was clear to 
me about you, i.e., the employer claims that originally 
he thought that these laborers deserved more than the 
standard wage but later saw that their work was of the 
same quality as that of other workers and that they did 
not in fact deserve more (Ritva). 
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The baraita states the second possibility: Or they finish their work 
and take two sela. The Gemara asks: Isn’t it obvious that this is 
the case? That is the sum they agreed on at the outset. The Gemara 
responds: No, it is necessary to state this halakha in a case 
where the price of labor increased" during the day and the 
laborers rebelled’ and did not want to work anymore, and 
the employer went and appeased them and they agreed to finish 
their task. Lest you say that they can say to him: When we were 
appeased, it was with the intent that you would increase our 
wage, the baraita teaches us that the employer can say to them: I 
appeased you with the intent that I would trouble myself for you 
by providing you with superior food and drink," not that I would 
increase your wages. 


The baraita further teaches that if they performed work worth a 
sela, he gives them a sela. The Gemara asks: Isnt that obvious? 
The Gemara explains: No, it is necessary in a case where the price 
of labor was inexpensive" at the outset and he hired them for 
one dinar more than accepted, and ultimately the price of labor 
increased and the going wage now stands at that rate of one 
more dinar. 


The Gemara elaborates: Lest you say that they can say to him: You 
offered us a dinar above the going rate, so now too, give us one 
more dinar than the current rate, to counter this, the baraita teaches 
us that he can say to them: When I said to you that I would add one 
more dinar, the reason was that it was not clear with regard to you’ 
that you would be willing to work for the lower wage, so I increased 
it. Now it is clear with regard to you, i.e., you agreed to a wage that 
was acceptable to you, and I do not intend to increase it further. 


The baraita further teaches that Rabbi Dosa says: The court 
appraises for them that which must still be done. If the current 
wage for the part of the task they had not done was worth six dinars, 
i.e., he can find laborers who will complete it only for six dinars, 
which is equivalent to one and a half sela, there are two possibilities: 
One is that he gives the first laborers a shekel, which is equivalent 
to half a sela. The Gemara explains that Rabbi Dosa holds that the 
laborer is at a disadvantage, in accordance with the principle that 
whoever reneges is at a disadvantage. 


§ The baraita states the second possibility: Or they finish their 
work and take two sela. The Gemara asks: Isnt this obvious? The 
Gemara explains: No, it is necessary in a case where the price of 
labor decreased midday and the employer rebelled, seeking to 
cancel the agreement, and the laborers went and appeased him so 
that he would let them continue their work. Lest you say that the 
employer can say to them: When I was appeased, that was with the 
intent that you would decrease your wages for me, therefore, the 
baraita teaches us that the laborers can say to him: When we spoke 
it was with the intent that we will do improved work for you. 


The baraita further teaches that Rabbi Dosa said: And if the current 
wage for the part of the task they had not done was worth a sela, he 
gives them a sela. The Gemara asks: Isn't that obvious? Rav Huna, 
son of Rav Natan, said: No, it is necessary in a case where they 
reduced for him the accepted price by a dinar at the outset, and 
ultimately the price of labor decreased, so that the standard wage 
became equal to the price they had agreed on. 


Rav Huna, son of Rav Natan, elaborates: Lest you say that the 
employer can say to them: You said to me that you would accept 
wages of a dinar less than the market value, and therefore a dinar 
less that the standard wage is what I will give you. Consequently, 
Rabbi Dosa teaches us that the laborers can say to him: When we 
said to you that we would agree to a dinar less, that was when it 
was not clear that you would be willing to pay the higher wage, but 
now it is clear that you will agree, and therefore you cannot reduce 
our wages. 
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With regard to that same dispute in the baraita, Rav said: The 
halakha is in accordance with the opinion of Rabbi Dosa. The 
Gemara asks: And did Rav really say that? But doesn’t Rav say 
that a laborer can renege from his commitment even at midday? 
And if you would say that there is a difference for Rabbi Dosa 
between hired work and contracted work, as a hired laborer 
can renege but a contracted laborer cannot, is there really a differ- 
ence for him? But isn’t it taught in a baraita: With regard to one 
who hires a laborer, and at midday the laborer heard that a 
relative of his died and he has to tend to the burial, or if the laborer 
was gripped with fever and could not continue to work, if he is 
a hired laborer, 


he gives him his wage; if he is a contractor, he gives him his 
contracted payment?’ 


The Gemara explains: Whose opinion does this baraita follow? If 
we Say it is in accordance with the opinion of the Rabbis, why does 
the baraita rule that he receives his full payment specifically in a 
case when the laborer heard that a relative of his died, or if he was 
gripped with fever, where he was unable to work due to circum- 
stances beyond his control? When he is not compelled by cir- 
cumstances beyond his control to stop working, this should also 
be the halakha. After all, the Rabbis said that the laborer is at an 
advantage. Rather, is it not correct to say that this baraita is in 
accordance with the opinion of Rabbi Dosa? And one can learn 
from it that Rabbi Dosa does not differentiate between hired 
work and contracted work in this regard. 


Rav Nahman bar Yitzhak said: The ruling of this baraita is stated 
with regard to a matter that involves financial loss if the work is 
not completed. Consequently, the employer is at an advantage, 
unless the laborer is compelled to stop working due to circum- 
stances beyond his control, in which case everyone agrees" that he 
receives his full wages. 


We learned in the mishna: Whoever changes the terms accepted 
by both parties is at a disadvantage, and whoever reneges on an 
agreement is at a disadvantage. The Gemara asks: Granted, with 
regard to the statement: Whoever changes is at a disadvantage, 
one can understand this, as the tanna taught us an unattributed 
mishna in accordance with the opinion of Rabbi Yehuda, indicat- 
ing that this is the halakha. But concerning the clause: Whoever 
reneges is at a disadvantage, what does it serve to add? Does it 
not serve to add the halakha of a laborer, and this is in accordance 
with the opinion of Rabbi Dosa, who holds that workers may 
not renege? 


HALAKHA 


A matter that involves financial loss in which case everyone 
agrees — Son nan WANT 1273: If someone hires workers for a 
task that must be done promptly in order to prevent financial loss, 
e.g. removing flax from the retting tub, transporting flautists to a 
wedding, and the like, the workers may not renege, regardless of 
whether they are laborers or contract workers. The exception is 
when they are compelled to do so due to circumstances beyond 
their control, such as if they or their spouse or children become 
ill (Rema) or a relative dies. Even in a situation of this kind, the 
workers receive payment only for the work they actually per- 


formed.When a worker reneges in a case where there is financial 
loss where he was not acting under duress, if the employer can 
find other workers at the same price he should go ahead and 
hire them. If not, he may hire more expensive workers, and the 
original workers pay the difference. Alternatively, the employer 
may mislead the original workers by saying that he will add 
to their wages but ultimately paying them only in accordance 
with their original agreement (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 9:4; Shulhan Arukh, Hoshen Mishpat 333:5, and in the 
comment of Rema). 
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A laborer can renege — sinh bin bys: Some commen- 
taries claim that this ruling applies only when the parties 
had merely an oral agreement, whereas if they had for- 
malized their agreement by means of an act of acquisition, 
then the laborer has no right to renege (Ritva). There 
are those who rule in accordance with this opinion (Tur; 
Darkhei Moshe), but this is not the halakhic consensus. 


HALAKHA 


A laborer can renege — sind biz byia: A laborer who 
was hired to work for a set period of time can renege 
on his commitment even in the middle of that period. 
This is the case even if he has already received part of his 
wage; the employer cannot force him to work. By con- 
trast, a contracted worker cannot renege (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 9:4, Shulhan Arukh, Hoshen 
Mishpat 333:4). 


NOTES 


If he is a contractor he gives him his contracted pay- 
ment — inudap ih pmid wrt phap ow: Since he is a con- 
tracted worker, paid by the assignment, even if he was 
called away due to circumstances beyond his control, he 
should simply return to the task when he is able, to be 
paid when he completes it. The commentaries explain 
that the halakha in the Gemara applies only to work to 
which time restrictions apply, e.g., a task that must be 
completed before an upcoming Festival. In this case, the 
employer will have to find a replacement worker (Hatam 
Sofer). 
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NOTES 


If one sold a field to another for one thousand dinars and 
the buyer gave him two hundred dinars — ivan mw Daw 
aona n niyn b pa mn qoa: There are many different 
opinions among the early commentaries concerning the 
meaning of this passage. The core dispute is whether the 
buyer fully acquires land equivalent to the down payment 
or partially acquires it, or whether the entire acquisition 
is void from the outset (see Rif and Ra'avad, cited in Shita 
Mekubbetzet). 


Inferior-quality land - mna: When one pays with land 
rather than money, he must take into consideration differ- 
ences among three gradations of land quality: Superior- 
quality, intermediate-quality, and inferior-quality land. Even 
if the monetary value of the three types of land were the 
same, it is assumed that people would prefer to receive 
smaller quantities of superior-quality land, which requires 
ess maintenance. The Torah explicitly states that injured par- 
ies are paid for damage from the superior-quality land of the 
one responsible for the damage: “Of the best of his own field, 
and of the best of his own vineyard, he shall make restitution” 
Exodus 22:4). By Torah law, creditors should receive their 
payment from inferior-quality land. The Sages instituted an 
ordinance that a creditor collects from intermediate-quality 
and, to maintain the incentive to lend money. 


And he will be like an injured party — p33 mh mm: Accord- 
ing to some opinions, this is not a genuine case of damage; 
rather, it is merely a fine, imposed by rabbinic law. Some 
add that this payment is based on the halakha of liability for 
indirect damage (Ra'avad). 


HALAKHA 

If one sold a field to another for one thousand dinars and 
the buyer gave him two hundred dinars — iwan mw aw 
nong pn niya b pray tat wea: Ifthe buyer of a field gives 
a down payment and the seller is pressing the buyer for the 
remainder of the money, the field is not yet acquired. Some 
maintain that the transaction has yet to have taken effect at 
all (Rambam), whereas others rule that the down payment 
does serve to acquire a portion of the land equivalent to its 
value, unless one of the parties reneges on the deal (Rosh; 
Tur). Yet others contend that the down payment effects full 
acquisition of the portion of the land equivalent to its value, 
and neither party may renege on that part of the transaction 
(Ramban; Rashba). All agree that even where the buyer has 
the legal right to renege, if he does so the seller is at an advan- 
tage and can decide whether to return the money or to give 
him a parcel of land equal to the down payment. Further- 
more, he may give him inferior-quality land, in accordance 
with the market rate at the time of the original transaction 
(Rema; Netivot HaMishpat, citing Ran). If the seller reneges, 
the buyer can decide whether to demand a refund or a plot 
of land equal in value to the down payment, for which he 
receives superior-quality land, in accordance with the market 
rate at the time of the current transaction (Rambam, Sefer Kin- 
yan, Hilkhot Mekhira 8:2, Shulhan Arukh, Hoshen Mishpat 190110, 
and in the comment of Rema, and Netivot HaMishpat there). 


We teach them not to renege - m? xo mix puaa: If 
a buyer pays for part of the price of his purchase and turns 
the remainder into a loan, the acquisition is fully effective 
immediately, even if the seller returns to press him for the 
rest of the money. This is the halakha only if the buyer paid 
in the form of a down payment. If he gave the cash as a 
security deposit he acquires only a percentage equivalent to 
the value of the deposit, unless the parties to the transaction 
made some other explicit agreement (Shulhan Arukh, Hoshen 
Mishpat 190:10, and in the comment of Rema). 


A creditor has the right only to intermediate-quality land - 
myy» it sin bya: If a creditor collects payment for the 

debt from the borrower's land, the borrower must give him 

land of intermediate quality in relation to his estate (Rambam 

Sefer Mishpatim, Hilkhot Malve VeLoveh 19:1; Shulhan Arukh, 
Hoshen Mishpat 102:1). 
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Evidently, Rav’s ruling does not accord with the opinion of Rabbi 
Dosa. Rather, Rabbi Dosa is saying two halakhot, and Rav holds 
in accordance with his opinion in one matter and disagrees with 
his opinion in one matter. Rav does not agree with Rabbi Dosa’s 
ruling that laborers are at a disadvantage, but he does agree with 
him with regard to the manner of calculating wages. 


If you wish, say a different interpretation of the mishna. The 
phrase: Whoever reneges is at a disadvantage, is not discussing 
employment arrangements, but is referring to that which is 
taught in a baraita: Whoever reneges is at a disadvantage; how 
so? If one sold a field to another for one thousand dinars, and 
the buyer gave him two hundred dinars" as a down payment, 
and then one of them reneged, when the seller reneges on his 
commitment, the buyer is at an advantage. 


Consequently, if the buyer desires, he may say to him: Give me 
back my money that I gave you as a down payment, or give me 
land corresponding to the value of my money. If you will not give 
me all the land as per our agreement, I should at least receive land 
in proportion to the money I already paid you. From which type 
of land does the seller give the buyer? From superior-quality 
land. And when the buyer reneges, the seller is at an advantage: 
If he desires, the seller says to him: Take your money, and if he 
desires, he says to him: Take land corresponding to the value of 
your money that you already paid. From which type of land does 
the seller give the buyer? Even from inferior- quality land." 


The baraita continues: Rabban Shimon ben Gamliel says: We 
teach them from the outset not to renege," so that the agreement 
will not be canceled and end in conflict. How so? The seller writes 
for him a bill of sale that states: I, so-and-so, son of so-and-so, 
sold such and such a field to so-and-so for one thousand dinars, 
and of them he gave me two hundred dinars. And therefore, now 
he owes me eight hundred dinars. In this manner, the buyer 
acquires the entire field, and the buyer returns the remaining 
eight hundred dinars to the seller even after several years. The 
remainder of the payment for the field has been transformed into 
a standard written loan. 


The Master said in the baraita: From which type of land does the 
seller give the buyer? From superior-quality land. It may enter 
your mind to say that this means from the most superior-quality 
land of all of the seller’s property. The Gemara asks: But even if 
the buyer is considered to be like only a regular creditor, we 
learned in a mishna (Gittin 48b) that a creditor has the right only 
to intermediate- quality land," not superior-quality land. And 
furthermore, there is this specific plot of land, for which the 
buyer paid money. Why should he receive superior-quality land? 


Rav Nahman bar Yitzhak said: When the baraita refers to the 
type of land that may be claimed after the buyer or seller reneges, 
it means from the most superior-quality land that is in the 
agreed-upon plot of land, or from the most inferior-quality land 
that is in it. 


Rav Aha, son of Rav Ika, said: You may even say that the baraita 
means from the most superior-quality land of all of the seller’s 
property, as there is a specific reason why that should be the 
case here: Ordinarily, one who buys land for one thousand 
dinars will not have such a large sum on hand to carry out the 
transaction. Rather, he will significantly reduce the price of his 
possessions and sell them at a loss, so as to obtain the money. If 
the seller reneges and the buyer does not acquire this large plot of 
land, he will have suffered a significant loss, and he will be like 
an injured party," and we learned in the same mishna: The court 
appraises superior-quality land for payment to injured parties. 
Therefore, in this case too, the seller must provide land of the 
highest quality. 
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§ It is further stated in the baraita that Rabban Shimon ben 
Gamliel says: We teach them not to renege. How so? He writes 
for him: I, so-and-so, son of so-and-so, sold such and such a field 
to so-and-so for one thousand dinars, and of them he gave me two 
hundred dinars. And therefore, now he owes me eight hundred 
dinars. This effects acquisition of the field for the buyer immedi- 
ately. The Gemara asks: The reason they cannot renege is that 
the seller wrote this for the buyer in the contract. Evidently, if 
not for this being specified in a document the buyer does not 
acquire the field immediately. 


The Gemara asks: But isn’t it taught in a baraita: With regard to 
one who gives a down payment to another, and says to him: If 
I renege, my down payment is forfeited to you, and the other 
person says to him: If I renege, I will double your down pay- 
ment for you, the conditions are in effect; i.e., the court will 
enforce the conditions stipulated between them in this contract. 
This is the statement of Rabbi Yosei. 


The Gemara comments: Rabbi Yosei conforms to his standard 
line of reasoning, as he says: A transaction with inconclusive 
consent [asmakhta] effects acquisition. Even though it is a 
commitment that he undertook based on his certainty that he 
would never be forced to fulfill the condition, it is considered a 
full-fledged commitment. 


The Gemara continues its discussion of the baraita. Rabbi Yehuda 
says: It is sufficient that the down payment effects acquisition 
of merchandise commensurate with the amount of his down 
payment. Rabban Shimon ben Gamliel said: In what case is 
this statement said? It is when the buyer said to the seller: My 
down payment will effect acquisition of the merchandise. But 
if one sold another a field for one thousand dinars, and the 
buyer paid him five hundred dinars of that sum, he has acquired 
the entire field, and he returns the rest of the money to the seller 
even after several years have passed. Evidently, Rabban Shimon 
ben Gamliel maintains that even if they do not have an explicit 
contract, the buyer’s first payment finalizes the sale, rendering the 
remaining payment a standard loan. If so, why does the previous 
baraita state that Rabban Shimon ben Gamliel holds that this 
contract must be in writing? 


The Gemara responds: This is not difficult. This ruling, that the 
down payment serves to effect acquisition only if they specified 
in writing that the remaining payment would be considered a 
loan, is stated with regard to a case where the seller goes in and 
goes out for money," i.e., demonstrates that he is in need of 
cash. Therefore, unless the acquisition was stated in writing, the 
buyer acquires the entire field only when he pays the entire 
sum. That ruling, that the down payment effects full acquisition 
regardless of whether or not it is written in a contract, is stated 
with regard to a case where he does not go in and go out 
for money. 


This is as Rava says: With regard to one who sells an item to 
another and then goes in and goes out for money, the buyer has 
not acquired it, as it is clear that the seller sold it only because he 
needed the money immediately. Since the seller did not receive 
the money he wanted right away, the transaction is null. If he 
does not go in and go out for money, the buyer has acquired 
it, and the rest of the payment is considered like a loan that must 
be repaid in the future. 


And Rava says: With regard to one who lent one hundred dinars 
to another and the borrower paid it back one dinar at a time," 
this is a valid repayment. But the lender has grounds for a griev- 
ance against him for repaying him in this manner, as he can say 
to him: You have caused me to lose out, as it is easier to use a 
lump sum than a few coins at a time. 
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NOTES 

The seller goes in and goes out for money - *"X pron doy: 
Some commentaries explain that the seller came to the buyer 
wice to ask for his money, and each time the buyer told him 
o come back later (Rosh). Others say that this would have 
o recur three times to be halakhically significant. Still others 
maintain that the same halakha applies even if the buyer did 
not rebuff him, as the very fact that the seller came twice to 
collect his payment is sufficient indication that he conducted 
he sale because he was in need of money (Ramah). 


And paid it back one dinar at a time — Kit Km FYI: Most 
halakhic authorities omit this ruling. Some write that if the 
borrower paid back the loan ahead of schedule, he is permit- 
ed to do so in small increments, but not if he pays at the time 
he loan is due (/ttur). 


HALAKHA 


The seller goes in and goes out for money — "1% paN Dry: 

When the seller repeatedly presses the buyer for the full 

payment, it indicates that the acquisition has not been fully 
effected. This ruling applies only if it is known that the seller 
sold the property because he needed the money. If they estab- 
lished a date by which the payment had to be completed, 
and when the seller comes earlier than that date to collect 
payment the buyer rebuffs him, saying that he needs more 
time to obtain the money, then even if the seller comes and 
goes, pressuring him for the payment, the deal is not voided 
retroactively. Some maintain that this phrase: He goes in and 
goes out for money, is referring to a case where the seller goes 
to request his money twice, even if he does not find the buyer 
at home, provided that it was specifically on the day of the sale 
or shortly thereafter (Rambam Sefer Kinyan, Hilkhot Mekhira 8:1, 
Shulhan Arukh, Hoshen Mishpat 190:10). 
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NOTES ——____—_—_—- 
Who sold his donkey [hamara] - «van mb part: The word 
hamara can mean either donkey or wine. Rashi states that 
here it means donkey. The early commentaries explain that 
the halakha that the sale is incomplete until payment is 
made in full applies only to something similar to a donkey, 
which cannot be divided into parts. The reason is that in 
the case of wine and similar goods, which can be delivered 
incrementally, the seller has less cause to be anxious about 
receiving all his money, as he can split the transaction into 
segments. This halakha is explained in a similar manner in 
the Jerusalem Talmud. Others state that this halakha does 
not apply to wine because wine can spoil, and therefore one 
is eager to sell it (Shevut Yaakov). 


Perek VI 
Daf78 Amuda 


NOTES 


One wants to sell for one hundred but does not find and 
sells for two hundred — pan nowy xd) mena wat ya 
wna: Rashi explains that he wanted to sell a small plot 
of land for one hundred dinars, but as he could not find a 
buyer, he had to sell a larger plot for two hundred, because 
he needed the money. Apparently, a different version of the 
Gemara reads: He sells property worth one hundred for two 
hundred. This refers to one who managed to sell a field worth 
only one hundred dinars for two hundred, and therefore he 
tries to collect his money quickly, before the buyer has a 
chance to realize his error and dispute the price (Rambam). 
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§ The Gemara relates: There was a certain man who sold his 
donkey" to another," and one dinar was still owed to him, 
and the seller went in and went out for his dinar. Rav Ashi 
sat and examined this situation, asking: In a case like this, 
what is the halakha? Has he acquired the donkey or has he not 
acquired it? Rav Mordekhai said to Rav Ashi: This is what 
Avimi of Hagronya said in the name of Rava: One dinar is 
considered to be like multiple dinars, and therefore he has not 
acquired it. 


Rav Aha, son of Rav Yosef, said to Rav Ashi: But we say in the 
name of Rava that in this case he has acquired it. Rav Ashi 
said to him, in resolution of the apparent contradiction between 
these two versions of Rava’s ruling: Interpret your halakha with 
regard to one who sells his field 


HALAKHA 


There was a certain man who sold his donkey to another, 
etc. — ray Aan) KN YD part K123 MATH: There is no dif- 
ference between movable property and land with regard to 
a case where the seller reneges on the transaction if he does 
not receive the payment. Even if the buyer has already brought 
the item into his domain, if the seller comes and goes, pressing 
him for even the smallest amount of the money owed him, 


the buyer has not acquired it. There are distinctions between 
various types of movable property: If the item cannot be 
divided, e.g, if it is an animal, the entire deal is void, whereas 
if the item can be split into parts, the buyer has acquired an 
amount equivalent to the money he has already paid for 
it (Rambam Sefer Kinyan, Hilkhot Mekhira 8:1, Shulhan Arukh, 
Hoshen Mishpat 190:10). 
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due to its poor quality. In other words, he was eager to sell not 
due to financial pressure, but because he wanted to get rid of this 
low-value field. His persistent demands for every last dinar are 
due to his fear that the buyer will change his mind and cancel the 
transaction. 


The Gemara discusses a similar case. It is obvious that if one 
wants to sell his property for one hundred dinars but does 
not find a buyer, and in actuality he sells property for two 
hundred," and goes in and goes out for money, the buyer has 
not acquired the field, as it is clear that the seller performed the 
transaction due to financial straits. But if he wants to sell his 
property for one hundred and does not find a willing buyer, and 
the case was that if he troubled himself he would find one, and 
instead he did not trouble himself and sells property for two 
hundred, and then he goes in and goes out for money, what is 
the halakha? Is he considered like one who sells a field due to 
its poor quality" or not? No answer was found, and therefore the 
Gemara states that this dilemma shall stand unresolved. 


HALAKHA 


One wants to sell for one hundred but does not find and 
sells for two hundred, etc. - pan naw x1 mena math ova 
^3 DONAA: If one bought a field worth one hundred dinars 
for two hundred, made a down payment, and the seller visited 
him repeatedly to demand the rest of the money, it is uncertain 
whether he is considered like one who sells a field due to its 
poor quality, in which case the sale is complete and irreversible. 
Due to this uncertainty, the halakha is stringent, and neither 
party may renege. Some maintain that if the seller was still in 
possession of part of the land, the court will not force him to 
give it to the buyer unless he receives money for it (Rambam). 
Similarly, if one tried to sell a field for one hundred but could 
not find a buyer and therefore had to sell a larger or better field 
for two hundred, received a down payment, and visited the 
buyer repeatedly for the rest of the money, the transaction is 
incomplete. This follows the version of the Gemara accepted by 
Rashi. If the seller could have found a buyer for the smaller plot 
for one hundred dinars but did not exert himself before instead 


selling the larger plot for two hundred, even if he badgered the 
buyer for the rest of the money it is uncertain whether the sale 
is deemed final. Consequently, neither party may renege. In 
this case too, if the seller was still in possession of some of the 
land, the court will force him to turn it over only if he receives 
money for it. Some rule that in this case the court does compel 
him to deliver possession of the entire plot of land (Rambam 
Sefer Kinyan, Hilkhot Mekhira 8:5; Shulhan Arukh, Hoshen Mishpat 
190:13-14, and see Beur HaGra there). 


Like one who sells a field due to its poor quality — 13123 
ANY 251 Ww: If one sells a field due to its poor quality and 
receives a down payment, even if he repeatedly visits the buyer 
to press him for the rest of the money, the sale is complete and 
the buyer cannot renege. The same halakha applies to one 
who sells a field because he wants to live elsewhere (Rambam 
Sefer Kinyan, Hilkhot Mekhira 8:3; Shulhan Arukh, Hoshen Mishpat 
190:11-12). 
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§} The mishna teaches that if one hired a donkey driver or a potter 
and they reneged, and the goods would be lost, he may hire other 
workers at a higher price at the former's expense, or deceive them 
to make them agree to return to work. The Gemara asks: Up to 
what amount may he hire at their expense?" Rav Nahman said: 
Up to their wages," i.e., ifthe first workers did part of the work and 
the employer had not yet paid them, he may add the amount he 
owes the original workers to the new workers’ wage. 


Rava raised an objection to Rav Nahman: But it was taught in 
a baraita that he can hire at their expense for up to forty or 
fifty dinars. Rav Nahman said to him: When that baraita is 
taught it is with regard to a case where the bundle has come 
into his possession," i.e., the original worker left his tool kit with 
the employer. In this situation, the employer has more financial 
leverage, as he can sell the contents of the bundle to cover even 
higher costs. 


M I S H N A With regard to one who rents a donkey to 


lead it on a mountain but he led it in a 
valley,"’ or one who rents a donkey to lead it in a valley but he led 
it on a mountain, even if this path is ten mil and that one is also 
ten mil,’ and the animal dies, he is liable. With regard to one who 
rents a donkey to lead it on a mountain but he led it in a valley, 
if it slipped and injured itself he is exempt, but if it died 
of heatstroke he is liable, as it was the walk in the hotter valley 
that caused its death. With regard to one who rents a donkey to 
lead it in a valley but he led it on a mountain, if it slipped he is 
liable, because this was caused by the mountainous terrain, but if 
it died of heatstroke he is exempt. If it suffered from heatstroke 
due to the ascent," he is liable. 


With regard to one who rents a donkey and it became ill or was 
seized for public service [angarya], the owner can say to the 
renter: That which is yours is before you, and he is not required 
to reimburse the renter or to supply him with another donkey. If 
the animal died or its leg broke, the owner is obligated to provide 


the renter with another donkey. 
G E M A The Gemara asks: What is different about 
the first clause, where the tanna does 
not distinguish between the various ways in which the animal 
might have died, as he rules that the renter is always liable, and 
what is different about the latter clause, where he does distin- 
guish between whether the animal was injured through slipping 
or heatstroke? 


NOTES 


Up to their wages - ,13¥ 13 tw: The Rosh explains that accord- 
ing to Rashi the employer pays the new workers up to the 
amount that the original workers have already earned but have 
not yet collected; and the original workers cannot be charged 
money out of their own pocket. The Rosh himself holds that the 
employer may pay the new workers double the amount tha 
he had contracted to pay the first workers, which the origina 
workers must pay (see Beit Yosef). The commentaries ask why 
the Gemara stipulated this particular sum. They explain tha 
generally an employer can find new workers for double the pay 
of the first ones, and if the Sages had not set a limit there would 
be no incentive for the employer to find the most inexpensive 
workers available (Ma‘ayanei HaHokhma). 


Where the bundle has come into his possession — 7nxaw 
i aban: According to some commentaries this is referring 
to a case when the original laborers’ belongings are in the pos- 
session of the employer, e.g. if he left his tool kit at the work 
site. Since the employer has the laborers’ property, he may use 
it for his compensation (Rashi; Rambam). Others explain that the 
Gemara is referring to a situation where the laborers specifically 
left their property with the employer as collateral in the event 
that they did not complete their responsibilities. Generally, how- 


ever, the employer may not use laborers’ property that happens 
to be in his possession (Josafot). An entirely different interpreta- 
tion is that the Gemara is referring to a donkey driver who is in 
possession of the bundle the employer wants him to transport, 
and he refuses to return it. Since the employer will need to pay 
him a lot of money to return it so that he can give it to another 
driver, the Sages allowed him to hire others at a high price at the 
first driver's expense (Rav Yehuda Gaon). 


To lead it on a mountain but he led it in a valley - 1774 iain 
mypaa iim: The commentaries note that although one usu- 
ally rents a donkey without specifying the terrain over which it 
will be led, which indicates that this is not a significant difference, 
nevertheless, in this case the diversion from the agreement is the 
decisive factor that led to the accident, and therefore the renter 
is liable (see Shita Mekubbetzet). The key point here is that the 
change from a mountainous region to a valley or vice versa is not 
a violation of the terms of the agreement on account of which 
one would be fully liable. At the same time, it is not considered 
appropriate care of the rented animal either (Tosafot). 


If it suffered due to the ascent — nwan nama ox: The com- 
mentaries explain that this refers to an especially steep incline, 
which is clearly the cause of the animal's sickness (Ritva). 


HALAKHA 


Up to what amount may he hire at their expense — 7 
roy iv maa: If one hired laborers for an assignment that 
if left incomplete will result in a significant loss, and they 
reneged, it is permitted for the employer to hire others 
to complete the task. If he has to pay them more than 
the amount he agreed to pay the original laborers, the 
original laborers must pay the extra amount, up to double 
their wages. If the employer is in possession of the original 
laborers’ property, he may use it to pay the higher wages 
of new laborers, even up ten times the regular wage of 
a laborer (Rambam Sefer Mishpatim, Hilkhot Sekhirut 9:4; 
Shulhan Arukh, Hoshen Mishpat 333:6). 


One who rents a donkey to lead it on a mountain but 
he led it in a valley, etc. - 173 tind sion me aiw 
“anypaa iim: With regard to one who rents a ‘donkey 
under the terms that he would lead it on a mountain, but 
instead he leads it in a valley, he is exempt from paying for 
the damage if the donkey dies, despite having violated the 
stipulation of the owner, unless it died from heatstroke, in 
which case he is liable. Likewise, with regard to one who 
rents a donkey to lead it in a valley but instead takes it on 
mountainous terrain, he is exempt from paying for the 
damage if it dies, unless it died as a result of slipping or 
due to heatstroke caused by climbing the steep incline 
(Rambam). Some write that one is liable to pay for the 
damage if he violated the stipulation of the agreement 
by leading the animal on a mountain instead of through 
a valley or vice versa and it died of exhaustion, or if the air 
in one place is significantly different from that of the other 
(Rema). It is unclear whether the Rema disagrees with the 
Rambam here, or if the Rambam would concede in this 
case, even though he omitted to mention this exception 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:1; Shulhan 
Arukh, Hoshen Mishpat 309:1-2). 


BACKGROUND 
Mil- 3: A milis a unit of distance related to, but not iden- 
tical to, the Roman mile, from which it received its name. 
One mil equals two thousand cubits. This is equivalent to 
960 m according to Rav Hayyim Na'e, or 1,150 m according 
to the Hazon Ish. 


LANGUAGE 
Public service [angarya] — 133%: From the Greek 
ayyapeia, angareia, meaning impressment into public 
service. 
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LANGUAGE 
Exhaustion [uvtzena] — x2¥a1%: This word is of unclear 
origin. One suggestion is that it is related to the term habatz, 
meaning pressure or burden. 


NOTES 
Anyone who diverges from the intention of the 
employer - man bya bw nyt by vavan bp: Rabbi Meir 
is teaching that the renter's departure from the intention 
of the owner is regarded as significant even if what he did 
would not be considered negligence (Ritva). 


Perek VI 
Daf78 Amud b 


HALAKHA 


One who gives wool to a dyer, etc. - ^3) yash ‘Way pi: 

With regard to one who gave wool to a dyer to dye it red but 
he dyed it black, if the value of the enhancement exceeds 
the dyer's expenses, the owner of the wool pays him the 
cost of his expenses. If the expenses exceed the enhance- 
ment, he gives him only the value of the enhancement 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 10:4; Shulhan 
Arukh, Hoshen Mishpat 306:3). 


The Purim collection may be used only for Purim - naa 
mab ma: Charity collectors may not use Purim alms for 
any purpose other than providing for the Purim needs of the 
poor. It is permitted for poor people to use the money as 
they wish. The halakha is in accordance with the opinion of 
Rabbi Shimon ben Gamliel (Rambam Sefer Zemanim, Hilkhot 
Megilla 2:16; Shulhan Arukh, Orah Hayyim 694:2, and in the 
comment of Rema). 


NOTES 


It is different there as he acquired the wool by means of 
the physical change - mwya »y»wa KPT ONT KW: The 
commentaries note that the halakha that physical alteration 
of an item serves to acquire it applies only to stolen property 
(Ramban). The Ramban therefore explains that according to 
this opinion, the dyer's alteration of the wool is considered 
actual robbery, not a mere divergence from the customer's 
wishes. Others hold that the physical alteration of an item 
effects acquisition in other cases as well, not merely in the 
case of robbery (Rabbeinu Peretz). 


The Purim collection may be used only for Purim — naa 
Dyab Dna: The commentaries explain that money col- 
lected for Purim may not be used for other charitable pur- 
poses. Instead, it is retained to provide for future charitable 
needs on Purim (Rabbeinu Peretz). 


And one does not scrutinize the matter — pp px) 
3372: Some commentaries, following the Jerusalem Talmud, 
explain that one does not examine whether the recipient of 
Purim funds is actually poor enough to need the assistance, 
as on Purim one must give to anyone who asks. Some add 
that those who distribute charity do not even investigate 
the identity of the recipient, as gentile paupers may also 
receive Purim funds (Ramban). Others state that one does 
not scrutinize whether the recipient actually used the funds 
for their Purim needs (Ra’avad). 
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The Gemara answers: A Sage from the school of Rabbi Yannai 
said: The first clause is referring to a case where it died on 
account of the air, as we say that the air of the mountains 
killed it and we can equally say that the air of the valley killed 
it. A change in weather such that the animal is exposed to weather 
conditions he is unaccustomed to can be lethal. Rabbi Yosei 
bar Hanina said: The mishna is referring to a case where it 
died on account of exhaustion [ uvtzena],! as it can be assumed 
that this was caused by the weather. Rabba said: The mishna is 
speaking of a case where a snake bit it, as this is just as likely 
to happen in one place as it is in the other. 


Conversely, Rabbi Hiyya bar Abba said that Rabbi Yohanan 
said: In accordance with whose opinion is this statement of 
the first clause of the mishna? It is in accordance with the 
opinion of Rabbi Meir, who says: Anyone who diverges 
from the intention of the employer’ by acting against their 
agreement 


is called a robber. Since he contravened their agreement and did 
not receive approval of the other party, it is considered as though 
he stole the animal from its owner. A robber is liable for any 
damage that occurs, even due to circumstances beyond his 
control. 


The Gemara asks: Which of Rabbi Meir’s statements indicates 
that this is his opinion? If we say that it is Rabbi Meir’s statement 
with regard to a dyer, this claim can be refuted. As we learned 
in a mishna (Bava Kamma 100b): With regard to one who gives 
wool to a dyer" to dye it red for him, and instead he dyed it 
black, or to dye it black and he dyed it red, Rabbi Meir says: 
The dyer gives the owner of the wool the value of his wool. 


Rabbi Yehuda says: If the value of the enhancement resulting 
from the dying exceeds the dyer’s expenses, then the owner 
of the wool gives the dyer the expenses. And if the expenses 
exceed the enhancement, he gives him the value of the 
enhancement. This apparently indicates that because the dyer 
diverged from the agreement, Rabbi Meir considers him a 
robber, which is why the dyer must refund the entire value of 
the wool. 


The Gemara challenges this proof. From where do you know that 
this mishna is the source of Rabbi Meir’s opinion with regard to 
reneging on an agreement made with an employer? Perhaps it 
is different there, as the dyer acquired the wool by means of 
the physical change’ in a substance, and it is for that reason, not 
due to his divergence from the agreement, that he is comparable 
to a robber. 


Rather, the source of the opinion of Rabbi Meir is the case 
of Purim collection. As it is taught in a baraita: The Purim 
collection, i.e., money collected for the Purim feast for paupers, 
may be used only for Purim;™ the city collection, i.e., money 
collected for poor people of a certain city, is given only for that 
city. And one does not scrutinize the matter" by limiting the 
allocation for the poor to the exact costs of the meal and no 
more, but they acquire the calves and slaughter and eat them, 
and the remainder of the money, over and above the costs of 
the Purim feast, goes to the charity fund and is used for other 
charitable needs. 
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Rabbi Eliezer says that this is not the case. Rather, the Purim col- 
lection is only for the Purim feast, and it is not permitted for a 

poor person to purchase even a strap for his sandal from it unless 

he stipulated in the presence of the people of the city that he may 
do as he wishes with the money he receives. This is the statement 

of Rabbi Ya’akov, who said it in the name of Rabbi Meir. But 

Rabban Shimon ben Gamliel is lenient. This shows that according 

to Rabbi Meir the recipient may not diverge at all from the intention 

of the one who gave the charity. 


The Gemara refutes this proof: Perhaps there too, this is considered 
an explicit condition, as it was with the intent that the poor person 
use it for Purim that he gave him money," but he did not give it to 
him with the intent that it be used for anything else. Consequently, 
that is why Rabbi Meir rules stringently in a case of this kind, where 
the recipient diverged from the intention of the giver. 


Rather, the proof that Rabbi Meir maintains that one who diverges 
from an agreement is considered a robber is from this statement of 
Rabbi Meir, as it is taught in a baraita that Rabbi Shimon ben 
Elazar says in the name of Rabbi Meir: In the case of one who 
gives a dinar to a poor person to purchase a robe for himself, he 
may not purchase a cloak with it; if he gives him money to pur- 
chase a cloak, he may not purchase a robe with it, because in so 
doing he diverges from the intent of the homeowner, i.e., the giver. 


The Gemara rejects this proof as well: Perhaps it is different there, 
as they will come to suspect the giver" of going back on his word, 
for people will say that so-and-so said: I am purchasing clothing 
for such and such a poor person, but he did not actually purchase 
it. Alternatively, people will claim that he said: I am purchasing 
him a cloak, but he did not actually purchase it for him, as they 
do not see the poor person wearing the item they heard the giver 
promise to purchase for him. In other words, in this case the poor 
person might not diverge from the intent of the giver in order not 
to discredit the giver in the eyes of the public. 


The Gemara responds: If so, if this is the reason, let the mishna 
teach: Because of suspicion. What is the meaning of the phrase: 
Because he diverges from the intent of the homeowner? Con- 
clude from it that he is called a robber because he changed and 
departed from the terms of the agreement, and this shows that 
anyone who diverges from the intention of the employer is called 
arobber. Evidently, this ruling is in accordance with the opinion of 
Rabbi Meir. 


§ The mishna teaches with regard to one who rents a donkey and 
it became ill [ vehivrika],"" that the one who rented it to him bears 
no responsibility. The Gemara asks: What is the meaning of the 
term vehivrika? Here, in Babylonia, they interpreted it as light in 
the eye, a white spot that forms on the pupil of the donkey’s eye 
that impairs its vision. Rava said that it is referring to worm rot 
[avzeket],' a disease of worms in the donkey’s foot. 


With regard to the term worm rot, the Gemara relates: There was a 
certain individual who said to others: I saw worm rot on the king’s 
clothing." They said to him: On what did you see it? On silver, i.e., 
linen, items or on gold, i.e., woolen, items? There are those who 
say that he said he had seen it on silver items, and they killed him. 
Since worms are not found on linen garments, they realized that he 
must have been lying. There are those who say that he said he had 
seen it on gold items, and therefore they let him be. 


One who rents a donkey and it became ill - Want ny aiw 
TaT: If one rents an animal and it falls ill but is still fit to 
work (Rema, citing Tur), or if it went mad, 


HALAKHA 


the renter: That which is yours is before you, and he is paid the 
entire rental fee (Rambam Sefer Mishpatim, Hilkhot Sekhirut 5:1; 


the owner can say to Shulhan Arukh, Hoshen Mishpat 310:1). 
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NOTES 
It was with the intent that he use it for Purim that he 
gave him money - ab DPT NIT NDT KAYAK: The com- 
mentaries explain that as there is a mitzva on Purim to give 
gifts to the poor that goes beyond the general halakhot 
of charity, the giver is concerned that his money be used 
specifically for this purpose (Ritva; see Tosafot). 


As they will come to suspect the giver - send yT: 
Some commentaries explain that people will suspect the 
pauper of not using the money for a worthwhile purpose, 
but of squandering it on luxury items (Ritva). 


And it became ill [vehivrika] — npa: Some explain 
that the term hivrika means that the animal slipped (Rav 
Natan Av HaYeshiva). With regard to the phrase light in the 
eye, one interpretation is that this refers to indiscernible 
damage to the animal's eyes that impairs its vision (Rabbi 
Meir HaKohen). Alternatively, light in the eye is a cataract, 
while avzeket, translated here as worm rot, refers to spots 
in the eye that impair vision (Ra’avad). 


Worm rot on the king's clothing [milta] - xoma nmax 
Kaya: Some commentaries associate milta with meilat, 
meaning fine wool. If so, the phrase gold items [telei zahav] 
means dyed, woolen garments, which are more resistant 
to decay caused by worms and insects because of the dye 
(Ya'avetz). Others explain the Gemara in a different manner, 
that telei is related to the word tallit, garment, referring to 
clothes containing silver or gold threads, as silver threads 
can tarnish. If so, this passage is referring to the king's ward- 
robe guard, who was sentenced to death for not being 
sufficiently watchful of his charge. Gold-threaded garments 
are not typically susceptible to tarnish, and therefore any 
such corrosion would be considered accidental (Ra‘avad; 
Rabbeinu Hananel). 


LANGUAGE 
Worm rot [avzeket] — nptax: The origin and meaning of 
this term are obscure. Some say it is related to the Hebrew 
root bazak, meaning light, similar to the translation of 
hivrika. |f so, in this context it refers to white spots on the 
skin or garments. 
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HALAKHA 

Or was seized for public service - KIAIN MWyaw IK: 
With regard to one who rents an animal that was con- 
fiscated by the government, if it was confiscated on 
its walking route, even if it will not be returned later, 
the owner can say to the renter: That which is yours is 
before you, and the renter must pay him the full rental 
fee. The halakha is in accordance with the opinion of 
Shmuel (Rambam Sefer Mishpatim, Hilkhot Sekhirut 5:1; 
Shulhan Arukh, Hoshen Mishpat 310:1). 


BACKGROUND 

Public service — at: This refers to temporary, forced 
labor imposed by the government, which would seize 
laborers from their work and compel them to perform 
public work for a period of time. They would even 
confiscate work animals for this purpose, sometimes 
together with their owners. Depending on the whim 
of the local government, they would occasionally seize 
animals for long periods of time and might even repos- 
sess them entirely. 
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§ The mishna teaches: Or if the donkey was seized for public 
service," the owner can say to the renter: That which is yours is 
before you. Rav says: They taught this halakha only with regard 
to temporary public service, i.e., the government confiscates the 
animal for a certain period of time, after which they return it. But 
in a case of permanent public service," where they confiscated the 
animal permanently, the owner is obligated to provide the renter 
with another donkey. 


And Shmuel said: Whether the donkey was seized to perform 
a permanent public service or a temporary public service, if it 
was seized and then taken in the direction in which it was walking," 
i.e, the government officials led the animal in the direction it was 
already going, the owner can say to the renter: That which is yours 
is before you. The common practice was that when an animal was 
confiscated by government officials, the one who had been leading 
it would follow them until the officials found another animal. At this 
point, the officials would take the animal they just found and release 
the one they had previously seized. Therefore, the owner can insist 
that the renter follow the officials, who in any event are going in the 
direction he wishes to go, in order to retrieve the animal he had 
rented. But if it was seized and then taken not in the direction in 
which it was walking, but in a different direction, the owner is 
obligated to provide the renter with another donkey. 


The Gemara raises an objection from a baraita: With regard to one 
who rents a donkey and it became ill or went mad, the owner can 
say to the renter: That which is yours is before you. If it died or 
was seized for public service, the owner is obligated to provide 
the renter with another donkey. 


Granted, according to the opinion of Rav this is not difficult, as 
he can explain that here, in the mishna, it is referring to permanent 
public service, and therefore the owner does not have to provide 
the renter with another donkey, whereas there, in the baraita, it is 
referring to temporary public service. Consequently, the owner 
must give the renter another donkey. But according to the opinion 
of Shmuel it is difficult. 


And if you would say that according to the opinion of Shmuel too, 
it is not difficult, as he could resolve the apparent contradiction in 
a similar manner by explaining that here, in the mishna, it is refer- 
ring to a case where it was seized and then taken in the direction in 
which it was walking, and there, in the baraita, it is referring to a 
case where it was seized and then taken not in the direction in 
which it was walking but in a different direction, this resolution 
is not possible. 


This resolution cannot be accepted, because from the fact that the 
baraita teaches in the latter clause that Rabbi Shimon ben Elazar 
says: If it was seized and then taken in the direction in which it 
was walking the owner can say to the renter: That which is yours 
is before you, but if not the owner is obligated to provide the 
renter with another donkey, by inference one can learn that accord- 
ing to the opinion of the first tanna there is no difference whether 
or not the animal was seized and then taken in the direction in 
which it was walking. If so, the baraita is difficult to reconcile with 
Shmuel’s opinion. 


Permanent public service — NYIN AYYY KAN: Some explain 
that the property would never be returned at all, but was per- 
manently confiscated by the government (Rambam). Others 
maintain that it will not be returned in the near future, but only 
when the renter no longer needs the animal for the delivery (see 


Ramban and Ritva). 
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NOTES 
In which it was walking -— any J172: Most commentaries 
explain that the authorities were not going from house to house 
to confiscate animals. Rather, they were merely seizing those they 
encountered out on the road, even if they did not necessarily lead 
them in the direction they were going (Josafot, citing Rabbeinu 
Hananel). Alternatively, the government was specifically pursuing 
the donkey driver to confiscate his possessions, as he owed tax 
money, and that is why they seized his donkey. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


vay xx a > Syanw Tb OX 
NIS PMID PNT WYP 13 TW 
moyen avy 1a yaw aD DN 
nom NYDN ya YAW ar aba KS 
Dx DWT ADP DM NIM EM 
WIN NY) IX apam viann 
rey ox ming cpap bw oa 5 
maa ainn 15 Payo DN- OBIE 
Anson pa sow — IDX mg 
- anda na: nowy bar mbar 

p29 py tab sais 


Perek VI 
Daf79 Amuda 


vay paw WYK a yaw st 
Jw or spi whe ya yaw 
gow a sb mix - “aby anon 
ib yaya an - xb DN spe 

sion 


12 yaw rane AY Apia nyg m 
me İV KPL ND XT) NYD 
IAIK DUW iK TP AM WNT 
aiw Dy pe by nab 
sist Want me DVT ON awh 
ayn - anne IX ADAM 7 shy 

nian b yaya 


my sist KAT 37 9 7131 WY 
- m33} ba: X99 17 WOK KW 
omy phy sista 


TDW 37 VOX MNT IT a 131 TK 
yma banm why sist Want ms 
PRIIT ST by now Dmi- p 

Diniy a voy b 


The Gemara answers that Shmuel could say to you: Isn’t there 

the ruling of Rabbi Shimon ben Elazar, who holds in accor- 
dance with my opinion? I spoke in accordance with the ruling 

of Rabbi Shimon ben Elazar. If you wish, say instead that the 

entire baraita is in accordance with the opinion of Rabbi Shimon 

ben Elazar, and it is incomplete, and this is what it is teaching: 

With regard to one who rents a donkey and it became ill or went 

mad, the owner can say to the renter: That which is yours is 

before you. Ifit died or was seized for public service, the owner 
is obligated to provide the renter with another donkey. In what 

case is this statement said? When it is seized and then taken not 

in the direction in which it was walking but in a different direc- 
tion, but ifit was seized and then taken in the direction in which 

it was walking, the owner can say to the renter: That which is 

yours is before you. 


This is the statement of Rabbi Shimon ben Elazar, as Rabbi 
Shimon ben Elazar would say: If the animal was seized and 
then taken in the direction in which it was walking, the owner 
can say to the renter: That which is yours is before you, but if 
not, the owner is obligated to provide the renter with another 
donkey." 


The Gemara asks: And can you establish this entire baraita 
in accordance with the opinion of Rabbi Shimon ben Elazar? 
But the first clause teaches: With regard to one who rents a 
donkey and it became ill or went mad, the owner can say to 
the renter: That which is yours is before you. And yet Rabbi 
Shimon ben Elazar said in a different baraita: With regard to 
one who rents a donkey to ride on it, and it becomes ill or 
goes mad," the owner is obligated to provide the renter with 
another donkey. 


Rabba bar Rav Huna said that this is not a contradiction. The 
case of one who takes a donkey to ride on is different, as he 
requires a donkey that walks steadily. A sick donkey is no better 
than a dead one for this purpose. Rav Pappa said: And acquiring 
a donkey so that it should carry glass vessels is considered to be 
like riding on it, as glass vessels also require steady walking to 
prevent the load from falling. 


Rabba bar Rav Huna says that Rav says: In the case of one who 

rents a donkey to ride on it and it died halfway through the 

journey," the renter gives the owner his fee for half of the jour- 
ney, but the renter has nothing but a grievance against the 

owner. He has no legal claim against the owner over the fact that 
he now has to go to great trouble to find another donkey. 


NOTES 


The owner is obligated to provide the renter with 
another donkey - in b TYI an: If the renter does 
not want another donkey, the owner is not required to pro- 
vide any other compensation. The renter rented a donkey, 
and that is all the owner must provide (Ramban). 


HALAKHA 


One who rents a donkey to ride on it and it becomes ill or 
goes mad - nnenwaw ix npa pw aah Wana NN Dien: 

If one rents a donkey to ride on or for carrying glass utensils, and 
it became ill or went mad, the owner is obligated to provide 
him with another animal. If he does not provide another animal, 
he must return the rental fee to the renter, deducting from this 
sum the amount due the owner for the distance the renter had 
already traveled (Rambam Sefer Mishpatim, Hilkhot Sekhirut 5:1; 
Shulhan Arukh, Hoshen Mishpat 310:1). 


One who rents a donkey to ride on it and it died halfway 
through the journey - 1 nna wy sind sian nx viw 
qm yna: In a case where a rented animal died or broke a 
limb, whether it had been rented to carry cargo or to transport 
a person, if the agreement was for an unspecified donkey the 


owner is obligated to provide another animal. Some claim 
hat this is the halakha only when the parties had formalized 
a binding transaction by means of an act of acquisition. Most 
hold that the owner is liable even without an act of acquisi- 
ion (Sma, citing Rashba; Rosh). If the owner does not provide 
another animal, it is permitted for the renter to sell the carcass 
or injured animal and buy another animal with the proceeds of 
he sale. In a case where the money from the sale is insufficient 
o buy another animal, the renter may make use of up to the 
amount of the rental fee to rent another animal. 

If one rented the donkey for riding on or for carrying glass 
utensils, he may buy a new animal with the proceeds of the sale 
of the carcass if it is sufficient for this purpose, or rent another 
animal if there is not enough money for a new purchase. If 
there is not enough money even to rent another animal, the 


renter must pay the owner the proportion of the rental fee 
that covers half the trip, and he has nothing but a grievance 
against the owner. 

If the agreement was for the animal to carry cargo and it 
died halfway through the journey, the owner is not obligated 
to provide a new animal but simply receives a rental fee for the 
half journey. Some hold that there is no difference between a 
donkey rented to carry cargo or to transport a person: In both 
cases the renter may sell the carcass in order to buy or rent 
another animal (Rema, citing Ra'avad; Rosh). The halakha that 
the renter pays the fee for half the trip applies only if he is able 
to sell his merchandise in the place where the animal died or if 
he can rent another animal there. If he cannot, he is not required 
to pay the owner anything (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 5:2; Shulhan Arukh, Hoshen Mishpat 310:1-2). 
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NOTES 


If this is a place where donkeys are available for rent - 
pad raw x: The early commentaries cite a version of 
the text according to which the decisive issue is whether 
the renter can sell the merchandise in the place to which 

he has transported it. If he can sell it he has no cause for 
complaint, even if the donkey took him only halfway to 

his original destination. Some claim that the same applies 

if he can earn a profit at this halfway juncture, even if it is 

not as much of a profit as he would have earned had he 

reached his destination (Rashba). 


What is the purpose of this grievance — xa niniyan 
mapay: The Gemara is questioning the legitimacy of 
the renter’s grievance, as the animal's untimely death 
was not within anyone's control. This is unlike the case of 
workers who willingly reneged on an agreement, which 
causes the employer a justifiable grievance (Rabbi Shlomo 
Eiger). Some explain that the renters complaint is that the 
owner is unwilling to sell the carcass and use the money 
to rent him another donkey (Ra’avad). Most commentar- 
ies maintain that the basis for the grievance is that the 
owner rented out a weak donkey in the first place (Rashi; 
Rashba). 


BACKGROUND 


Jubilee Year — dais: The Jubilee Year, which is the fiftieth 
year following seven Sabbatical cycles of seven years, has 
a unique status. All the agricultural halakhot that apply 
in the Sabbatical Year must also be observed in the Jubi- 
lee Year. In addition, all Hebrew slaves, including those 
who agreed to continue in servitude beyond their initial 
obligation, are freed, and ancestral fields that have been 
sold are returned to their original owners (see Leviticus 
25). The liberation of the slaves and the restoration of the 
ancestral fields occur after Yom Kippur. The Jubilee Year is 
observed only when the majority of the Jewish people 
are living in Eretz Yisrael. Consequently, its observance 
was discontinued during the First Temple period and has 
not yet been renewed. 
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The Gemara asks: What are the circumstances? If this is refer- 
ring to a place where donkeys are available for rent," what is 
the purpose of this grievance?" He does not have any cause for 
grievance in this case, as he can simply rent another donkey and 
has not lost anything. If it is a place where donkeys are not 
available for rent, should he be required to give the owner his 
fee? After all, the donkey failed to perform the task for which 


it was rented. 


The Gemara explains: Actually, it is referring to a place where 
donkeys are not available for rent, and the renter must pay the 
owner due to the fact that the owner of the donkey can say to 
him: Had you wanted to come to here, i.e., halfway through 
the journey, wouldn't you have had to pay a fee? Therefore, pay 
me for the distance that my donkey carried you. 


The Gemara further inquires: What are the circumstances? If 
this is referring to a case where the owner said to him: I am 
renting you an unspecified donkey, the owner is obligated 
to provide him with another donkey. Since the owner prom- 
ised him a donkey, if the first donkey is no longer available, he 
must give him another one. If it is referring to a case where he 
said to him: I am renting you this particular donkey, then if 
there is enough money to be gained from selling its carcass to 
purchase another donkey, let the renter purchase another one. 


The Gemara responds: No, it is necessary to state this halakha 
only in a case where there is not enough money to be gained 
from the sale of its carcass to purchase another donkey. The 
Gemara asks: Even so, if there is enough money to be gained 
from the sale of its carcass to hire another donkey, let him 
rent another donkey and continue along his way. What grounds 
are there for grievance? The Gemara explains that Rav conforms 
to his standard line of reasoning, as Rav said: One may not 
fully deplete the principal in order to pay rental fees. Conse- 
quently, the renter has no right to sell the carcass, so as not to 
deplete the entire monetary value of the donkey. 


This is as it was stated in a dispute between amora’im on this 
issue: With regard to one who rents a donkey and it died 
halfway through the journey, Rav says: If there is enough 
money to be gained from the sale of its carcass to purchase 
another donkey, the renter may purchase one, but if there 
is enough money only to rent another donkey, he may not 
rent one. Shmuel says: Even if there is enough money to be 
gained from the sale of its carcass only to rent another donkey, 
he may rent one. 


The Gemara asks: With regard to what do they disagree? The 
Gemara answers: Rav holds that one may not fully deplete the 
principal, and as the carcass now constitutes the principal value 
of the donkey, one may not use the proceeds of its sale to pay 
rental fees, as nothing will be left to return to the owner. And 
Shmuel holds that one may fully deplete the principal. 


The Gemara raises an objection to Rav’s opinion from a baraita 
(Tosefta, Arakhin 5:1), which discusses the case of a borrower 
who gives his lender a tree as a security for a loan so that the 
lender may eat an amount of its fruit up to the value of the 
loan. If the tree dried up or was cut down, it is prohibited for 
both the borrower and lender to use the body of the tree. What 
should be done? Land should be purchased with the proceeds 
from the sale of what is left of the tree, and the lender enjoys 
the profits of that land. The Gemara explains the objection: 
And yet here, once the Jubilee Year’ arrives, that purchased 
land will return to its original owner. It will not remain with 
the borrower after the loan has been repaid. And it will turn 
out that the principal is fully depleted, as the borrower will 
be left with nothing. 
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The Gemara responds: With what are we dealing here? We are 

dealing with a case where he purchased the field for sixty years. As 

Rav Hisda says that Rav Ketina says: From where is it derived with 

regard to one who sells his field for sixty years" or any fixed length 

of time, that it does not return to its original owner in the Jubilee 

Year? As it is stated: “And the land shall not be sold in perpetuity” 
(Leviticus 25:23). This prohibition applies to land which, if there 

were no Jubilee Year, would be sold in perpetuity, but as there is 

a Jubilee Year it is not sold in perpetuity. That excludes this case, 
where the field is sold for a fixed length of time, as even though 

there is no Jubilee Year it is not sold in perpetuity. 


The Gemara raises a difficulty: Ultimately, when the end of those 
sixty years arrives, the land will return to its owner, and at that 
point the principal will be fully depleted. The Gemara answers: 
Rather, with what are we dealing here? We are dealing with a 
period when the halakhot of the Jubilee Year are not in effect, as 
one can purchase land in perpetuity when the Jubilee Year is not 
observed. The Gemara adds support for this explanation: This too 
stands to reason, as, if it enters your mind that this halakha is 
referring to a period when the halakhot of the Jubilee Year are in 
effect and the ruling is that the principal may be fully depleted, 
why undertake a complicated transaction? Let the lender simply cut 
the tree into branches for kindling, and take it and sell it right away. 


The Gemara responds: If the challenge to Rav’s opinion is due to 
that baraita, it is not difficult. There may be times that the years 
during which the lender is entitled to the collateral are completed 
before the arrival of the Jubilee Year, in which case the land would 
revert to the borrower for a certain amount of time, and therefore 
the principal is not necessarily fully depleted. Alternatively, it is 
possible that money comes into the borrower's possession and he 
redeems the field four or five years before the arrival of the Jubilee 
Year. In this case the principal will not be fully depleted, as he repays 
the loan before the land is returned. 


§ The Sages taught: With regard to one who rents a boat, and 
it sunk" halfway through the journey, Rabbi Natan says: If the 
renter already gave money for the boat, he does not receive a 
refund, but if he has not yet given money he does not give it after 
the boat has sunk. 


The Gemara asks: What are the circumstances of this contract? 
If we say that the owner stated he was renting him this particular 
boat and the renter said that he was transporting unspecified wine, 
then even if he gave money, why should he not receive a refund? 
Let him say to the owner: Give me the boat so that I can transport 
wine, and if you cannot do so, refund the rental fee so that I can 
rent another boat. Rather, one could say that this is referring to a 
situation where the owner said he would rent him an unspecified 
boat, and the renter said that he would transport this particular 
wine." But in that case, even if he did not give money, why should 
he not give the owner the rental fee? 


HALAKHA 


With regard to one who sells his field for sixty years — said 
mw pews ymqw: Ancestral fields in Eretz Yisrael may not be 
sold in perpetuity. If one does sell a field of this kind, both the 
seller and buyer violate the prohibition: “And the land shall not 
be sold in perpetuity” (Leviticus 25:23), and the field reverts to 
its original owner in the Jubilee Year. If one sold it for sixty years 
or some other fixed period of time, the field does not return 
o its owner in the Jubilee Year (Rambam Sefer Zera’im, Hilkhot 
Shemitta VeYovel 11:1-2). 


One who rents a boat and it sunk - ab TIVI TDI Mx DWT: 
n a case where one rented a boat and it sank halfway through 
he journey, if the owner had said: | am renting you this specific 
boat, and the renter rented it to transport unspecified cargo, 
e.g. wine, then even if the renter had already paid the rental fee 


the owner must return the fee in full (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 5:3; Shulhan Arukh, Hoshen Mishpat 311:2). 


An unspecified boat and this wine — mt 1 on 7X99: If one 
rents an unspecified boat with the stipulated intention to trans- 
port a specific cargo of wine, and the boat sinks, the renter must 
pay the entire rental fee even if he has not yet paid anything. The 
reason is that the owner can say: Bring me the specific cargo 
of wine you mentioned and | will gladly transport it. There is an 
opinion that the renter is liable to pay only half the rental fee, 
as the sinking of the boat could not be predicted or controlled 
by either party (Tur, citing Rosh). Later commentaries reject this 
ruling (Rambam Sefer Mishpatim, Hilkhot Sekhirut 5:3; Shulhan 
Arukh, Hoshen Mishpat 311:3, and in the comment of Rema and 
Shakh there). 
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Perek VI 
Daf79 Amud b 


HALAKHA 

In this boat and that wine — mt}? it MBDA: In a case 
where both parties to a rental agreement refer to specific 
items, e.g., | am renting out this specific boat and | am 
transporting this specific wine, and the renter paid the 
rental fee, the renter does not receive a refund if the 
boat sinks. If the renter had not yet paid the fee, he is 
not required to do so if the boat sinks. The reason is that 
neither party can fulfill his part of the agreement, and 
therefore the claimant is at a disadvantage. The halakha 
is in accordance with the opinion of Rabbi Natan, as 
explained by Rav Pappa (Rambam Sefer Mishpatim, Hil- 
khot Sekhirut 5:3; Shulhan Arukh, Hoshen Mishpat 311:4). 


An unspecified boat and unspecified wine - 7»3p3 
anp p) on: If one rented an unspecified boat to 
transport unspecified wine and the boat sank, the two 
parties split the cost, as each can still fulfill his side of 
the agreement. If one of them can bring another boat 
or different wine, the one who cannot fulfill the agree- 
ment is at a disadvantage and must pay the rental fee or 
refund the entire amount, respectively (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 5:3; Shulhan Arukh, Hoshen 
Mishpat 311:5). 


One who rents a boat and unloads it halfway through 
the journey - PT %02 Ad apy TPIP NY TILT: 
One who rents a boat and unloads the cargo midway 
hrough the journey must pay the boat owner the rental 
ee for the entire intended expedition, minus a small 
deduction reflecting the fact that in practice the boat 
owner was left idle and did not have to oversee the 
journey’s completion (Sma, citing Tur). If the renter finds 
someone else to whom he can rent the boat and who 
can take it the rest of the way, the first renter pays half 
he rental fee and the owner has only a grievance against 
im. In such a case the first renter must pay the owner for 
any costs incurred or depreciation that took place due 
o the additional unloading and loading process (Rema, 
citing Tur). If the renter sold the cargo midway through 
he journey, the owner collects half the rental fee from 
he first renter and half from the second renter, and he 
has a grievance against the first renter for the extra effort 
involved in dealing with an additional party with whom 
he is possibly unfamiliar (Rabbeinu Hananel). 

Some derive from this case that one who rents a 
house may sublet it, provided that the new tenants are 
not more numerous than the first renters, and the owner 
does not even have grounds for a grievance (Rambam). 
Others note that the identity of renters sometimes 
matters to homeowners, as certain types of residents 
are more likely to damage their property (Ra‘avad). 
According to some commentaries, the Ra‘avad does not 
dispute the Rambam’s ruling, but simply adds an extra 
detail (Rambam Sefer Mishpatim, Hilkhot Sekhirut 5:4-5; 
Shulhan Arukh, Hoshen Mishpat 311:6). 
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Let the owner say to him: Give me that wine’ and I will bring a 
boat. Since that particular wine is gone, the renter cannot comply 
with his request, and therefore he should have to pay the rental fee. 


Rav Pappa said: You find the correct application of Rabbi Natan’s 
ruling only in a case where the two parties stipulated this specific 
boat and that specific wine." Since neither party can fulfill his part 
of the agreement, the money remains where it is. But if they stipu- 
lated an unspecified boat and unspecified wine," as they can both 
complete the agreement, they divide the rental fee, i.e., the renter 
pays half. 


The Sages taught: With regard to one who rents a boat and unloads 
it [uferakah] halfway through the journey," the renter gives the 
owner his rental fee for half the journey, and the owner of the boat 
has nothing but a grievance against him. The Gemara asks: What 
are the circumstances? If we say that this is referring to a situation 
where the owner can find someone else to whom he can rent out 
the boat, why does he have grounds for a grievance?" And if it is 
referring to a case where he cannot find another to whom he can 
rent it out, the renter should be required to pay the full rental fee, 
as he reneged on his commitment to rent the boat for the entire trip. 


The Gemara answers: Actually, this is referring to a case where the 
owner can find someone else to whom he can rent out the boat. But 
why does he have cause for a grievance? Because of the wear and 
tear on the boat due to the additional loading and unloading of 
cargo, which was not taken into account in their agreement. The 
Gemara asks: If so, that is a proper legal claim, and the owner of 
the boat has not merely a grievance against the renter, but cause for 
claiming monetary restitution from him. 


Rather, what is the meaning of the term perakah? This means that 
the renter unloaded more of his own cargo into the boat" halfway 
through the journey. Accordingly, the baraita is ruling that the renter 
must pay a fee for the additional cargo only for the second half of 
the journey. The Gemara asks: But if so, what is the grievance? Why 
should the owner object to this arrangement at all? The Gemara 
explains that the grievance is due to the change from the renter’s 
prior intention, as they had not agreed upon the addition of this 
additional cargo when they performed the transaction. Alterna- 
tively, the grievance is because of the extra rope that was necessary 
to secure the additional cargo. 


NOTES 


Give me that wine - Yan NITI b a7: This does not mean that 
whenever the renter mentions a specific wine he cannot trans- 
port any other wine instead, as generally it makes no difference 
which wine he chooses. This means that in this particular case 
the owner can exploit the precise terms of the agreement to his 
advantage (Ramban). 


Why does he have grounds for a grievance — mb DPR ONIN 
MAYYA: It might be argued that in this case the owner does 
have grounds for a grievance, as he has to find other renters. 
This is similar to the case of laborers who reneged, where the 
employer has to find new workers. The difference is that in the 
latter instance the laborers reneged without cause, whereas here, 
as the boat renter had an opportunity to sell his merchandise in 
the middle of the journey, he had good reason to diverge from 
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the stipulations of their agreement. Therefore, the owner does not 
have a legitimate cause for complaint (Maharsha). 


That the renter unloaded his own cargo into the boat - A?157 
mya myyivd: Many commentaries explain that this refers to 
one who sold his merchandise halfway through the trip, which 
is described as if he unloaded his cargo from the boat (Rab- 
beinu Hananel; see Tosafot). The reason the owner would have 
a grievance is that the buyer may be more difficult to deal with 
than the renter. Accordingly, the extra rope mentioned in the 
Gemara refers to the rope along with the extra effort required 
to pull the boat to shore to allow the renter to disembark and 
enable the buyer to board the ship. Since this is not a quantifi- 
able loss, the boat owner has only a grievance, but no further 
claim (Meiri). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


a3 yiana nx wI a7 UA 
imu imps why ma Di - by 
sons IND TTI Ani by niia 
B ma - wan vhy aya van 
pyr inis Sw pois yam ony 

voy aay aiw Joos) san 


yaa Wan -I rawr og eT DT 
spi - yamnd mow Kby rer aaa) 
ayb xb 2 


mows KDY xd K393 31 WY 
van amy xnND rats mwah 
mN x siw "pai nwb mart 

yay minh 


my sist wont me wiws paren 
- ws wr why sain xb - WY 
pa noi pa -MURI wos by aah 

mp yo maya IN mvp 


NUDA MEVA ABN APD NWT 
12213 XT may : x33 a1 Vas 
“Wax? 


ADIOS KIVA AYA yO HIX MY 
spam np arya KPAI? 7p 


The Sages taught in a baraita: With regard to one who rents a 
donkey to ride on it, the renter may place on it" his garment,” 
his water jug, and food for that journey. Beyond those items, 
the donkey driver, who would take the renter on the journey, 
may prevent him from placing anything on the animal by saying 
that he does not wish to further burden the donkey. The donkey 
driver may place on it barley and hay for the donkey and his own 
food for that first day alone. Beyond those items, the renter may 
prevent him from placing anything on the animal. 


The Gemara asks: What are the circumstances? If this is referring 
to a situation where food is available for purchase, the donkey 
driver should also be able to prevent the renter from bringing food 
for the entire journey, and if it is a case where food is not available 
for purchase, the renter should also not be able to prevent the 
donkey driver from loading on the donkey his own food for the 
entire journey. 


Rav Pappa said: No, the ruling of the baraita is necessary in a 
situation where food is available for one who goes to the trouble 
to purchase it from one station [me‘avna]' to the next station. 
Since it is the manner of a donkey driver to go to the trouble to 
purchase food, he may load the animal only with food for that day, 
whereas it is not the manner of the renter to go to the trouble to 
purchase food, and therefore he may take food with him for the 
entire journey. 


The Sages taught: With regard to one who rents a donkey with 
the understanding that a man will ride upon it," a woman may 
not ride upon it. If he rented it with the understanding that a 
woman will ride upon it, aman may ride upon it. And if he rented 
it with the understanding that a woman will ride upon it, any 
female may ride upon it, whether she is an adult woman or a 
minor girl." And even a pregnant woman, despite her additional 
weight, and even a nursing woman who takes the child with her 
may ride upon it. 


The Gemara asks: Now that you said that the owner cannot pre- 
vent even a nursing woman from riding upon the donkey, despite 
the fact that this involves the weight of two people, is it necessary 
to say that a pregnant woman may ride upon the donkey? Rav 
Pappa said: The tanna spoke of a pregnant woman who is also 
nursing, as there is additional weight. 


Abaye said: You can learn from the fact that a pregnant woman is 
considered heavier than the average woman that the weight of a 
fish [binita] is in its belly,’ i.e., weight increases according to the 
size of its belly. The Gemara asks: What is the practical difference 
resulting from Abaye’s statement with regard to a fish? The Gemara 
explains: It is with regard to the halakhot of buying and selling, 
so that one can know how to evaluate the weight of a fish, and 
calculate its value accordingly. 


HALAKHA 


One who rents a donkey...may place on it, etc. - ny 13iwa 
^3) pwy maa.. aiar: One who rents a donkey for riding may 
a water jug, and food for that trip 
without restrictions from the driver. The owner of the donkey 
may load food for the donkey and personal provisions for that state that the question of liability depends on whether the sex of 
day. The renter may prevent him from loading any more than 
hat. This halakha applies in a case where there is food for sale 
at every stop along the way. If not, even the driver may place on 
he donkey food for the entire trip. In cases where the prevailing 
he local custom takes precedence 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:8; Shulhan Arukh, 


place on it his own garment, 


ocal customs are different, 


Hoshen Mishpat 308:3). 


One who rents a donkey. ..a man will ride upon it - ny 2w 


he renter may not have a woman ride it instead. Some claim 
hat this halakha applies only ab initio, but one who does this 
is not liable to pay for the damage even if the animal is injured 
Ramban; see Maggid Mishne and Taz). Others (Arukh HaShulhan) 


he rider had been explicitly stipulated (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 4:5; Shulhan Arukh, Hoshen Mishpat 308:1, and in 
he comment of Rema). 


Whether an adult woman or a minor girl - map pa nyag pa: 
one rented a donkey for a woman to ride, any female can 
ride upon it, both an adult woman and a minor girl, and even 
a pregnant, nursing woman (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 4:5; Shulhan Arukh, Hoshen Mishpat 308:2). 


wy pw aia ‘ian: If one rents a donkey for a man to ride, 


‘by 7’1p1)- BAVA METZIA ` PEREK VI-79B 


NOTES 

His garment [kesuto] - amps: Some commentaries 
read this term as kasto, meaning his cushion (Rabbeinu 
Hananel). The reasoning is that it is unnecessary for the 
baraita to teach that the renter may load his clothing on 
the animal, as no one would suggest that he must ride 
without it (see Josafot). Others uphold the reading: Gar- 
ment, and explain that this refers to a change of clothing 
to wear in the city (Ritva). 


LANGUAGE 
Station [avna] - KMN: In Syriac this means station or 
inn, although some associate it with the Greek eòvý, 
euné, meaning bed. 


Fish [binita] — ma: Similar to the Arabic s, bunna, 
this apparently refers to a specific type of fish, possibly a 
species of carp, and it is the contemporary Arabic term 
used in Eretz Yisrael. 


BACKGROUND 

The weight of a fish is in its belly - mop ADIN KOA: 
Apparently, this is a reference to fish during their repro- 
ductive season, when certain species of fish carry a huge 
number of eggs, which constitute a significant part of 
their weight. This interpretation also clarifies the connec- 
tion between this statement of Abaye and the baraita 
that addresses the weight of pregnant women. 
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NOTES 


Plowshare [kankan] — 3}: This translation follows Rashi and 
most commentaries, who explain that kankan refers to the 
blade of the plow. Others claim that kankan refers to the yoke 
placed on the neck of the oxen (Rabbi Zekharya Agamati, cit- 
ing Rabbi Barukh HaSefaradi). 


Goad [parasha] - X9: Some claim that parasha refers not 
to the goad, but to the handle of the plow with which one 
directs the plow blade (Rabbi Zekharya Agamati, citing Rabbi 
Barukh HaSefaradi). 


And he inserted it [senafo] among the defects — pa 15301 
pavan: The early commentaries offer different interpretations 
of the Tosefta. According to Rashi, the seller lists several defects, 
only one of which the animal actually possesses. Others add 
hat the seller lists several potentially visible defects, none of 
which is accurate, and he includes within them the one defect 
hat the animal actually does have, which is not visible (Rif). 
Yet others say that senafo does not mean that the seller inserts 
he one actual defect in a list of spurious ones. Rather, he hides 
he defect by omitting it entirely and listing in its place other 
defects that the animal does not have (Ra’avad). With regard to 
he question of Rav Aha, son of Rava, about an animal that had 
all of these defects, the Ra’avad explains that the seller listed a 
number of real defects but omitted one, reasoning that if the 
buyer waived concern about all the other defects, evidently he 
is not so concerned in general (see Bah and Gra). 


BACKGROUND 


Plowshare — jp): 


Plow with a rusty plowshare 


Goad and vessel — K323) KWJ: In traditional plowing, the 
individual who is plowing holds a goad or a whip in one hand 
and the plow, referred to here as the vessel, in the other hand. 


Egyptian drawing of a man holding a plow handle and a whip 


A mistaken transaction - myy np: A mistaken transaction is 
one in which one of the participants was under a false impres- 
sion with regard to its terms. This transaction is considered a 
mistake, and it can be invalidated by the injured party. For 
example, if someone buys an animal and discovers it is dis- 
eased, he can invalidate the sale. 


LANGUAGE 
Goad [parasha] - xwrs: In Aramaic and Syriac, parasha is a 
cattle goad. Accordingly, the biblical term for a cattle goad, 
malmad, is translated into Aramaic by Onkelos by means of 
this word (see Judges 3:31). 
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MI S HNA With regard to one who rents a cow and a 


plow in order to plow on the mountain 
but he plowed in the valley, if the plowshare,™” the cutting tool 
on the bottom part of the plow, breaks, he is exempt, as it was even 
more likely to break on mountainous terrain. In a case where he 
rents the cow and a plow to plow in the valley but he plowed 
on the mountain, if the plowshare breaks he is liable." Ifhe hired 
the cow to thresh legumes" but it threshed grain, and the cow 
slipped and broke its leg, he is exempt. If he hired it to thresh 
grain but it threshed legumes he is liable, because legumes 
are slippery. 


GEMARA The mishna discussed the liability of a 


renter who diverged from the terms of the 
rental agreement, but it does not teach the halakha of liability for 
broken machinery in a case where the renter did follow the agree- 
ment. The Gemara asks: Ina case where the renter did not diverge 
from their agreement, who pays?" Rav Pappa said: The one who 
holds the goad [parasha]™ pays, as it can be assumed that he 
caused the plow to break by not leading it in a straight path. Rav 
Sheisha, son of Rav Idi, said: The one who holds the vessel,’ the 
plow itself, pays. And the halakha is that the one who holds the 
vessel pays. And if it was a place where rocks are commonly 
found they both pay, as in this case any small irregularity in the 
ground where the plow digs a furrow is likely to cause the plow 
to break. 


§ Rabbi Yohanan says, citing the Tosefta (Bava Batra 4:6): Ina 
case of one who sells a cow to another and says to him: You 
should know that this cow has defects, it is accustomed to goring, 
it is accustomed to biting, it is a kicker, it lies down habitually; 
but in reality it had only one defect and he inserted it among 
the list of defects" that it did not have, this is a mistaken trans- 
action,’ as the buyer saw that it did not have the other defects 
and therefore did not take seriously any of the defects the seller 
enumerated, including the one that the cow actually had. But if 
the seller stated: The animal has this defect, i.e., the defect that it 
in fact has, and other defects, without specifying what they were, 
this is not a mistaken transaction. 


HALAKHA 


If the plowshare breaks he is liable — 2m {papa Tawa OX: 
With regard to one who rents a cow to plow with on a moun- 
tain but plows with it in a valley, he is exempt from paying for 
the damage if the blade of the plow breaks. The owner of the 
broken plow can take up his case with the workers who did 
the plowing by saying that since they plowed on a less difficult 
terrain than the agreement called for, it can be assumed that it 
was the workers'carelessness that contributed to the damage. 
Similarly, in any case where the plow breaks but the renter did 
not diverge from the intentions of the owner, the owner of the 
plow can litigate with the workers. One who rents an animal 
o plow with in the valley but plows with it on mountainous 
ground is liable if the plow breaks, as he diverged from the 
agreement by working on more difficult terrain. Nevertheless, 
he renter can litigate with the workers, as they may not have 
performed their work carefully enough. The Tur, citing the 
Rosh, says that if the same individual who hired the animal 
also hired the workers, the workers are entirely exempt, as 
he renter is the one who diverged from the agreement and 
sent them to the difficult terrain. Consequently, he must pay 
hem their wages in full (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 4:1; Shulhan Arukh, Hoshen Mishpat 309:4, and in the 
comment of Rema). 


To thresh legumes, etc. — 131 mwpa wath: If one rents an 
animal to thresh legumes but he had it thresh grain, and the 
animal slipped and was injured, he is exempt. If the agreement 
was to thresh grain, but he had it thresh legumes and it slipped 
and was injured, he is liable (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 4:3; Shulhan Arukh, Hoshen Mishpat 309:5). 


In a case where the renter did not diverge from their 
agreement, who pays — owna xa Maw xh xD: If the 
plow breaks in the course of the work, the worker holding 
the plow is considered at fault and must pay. If it was on hilly 
terrain, both the one holding the plow and the one leading 
the cow are liable (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
4:2; Shulhan Arukh, Hoshen Mishpat 309:4). 


And he inserted it among the defects — pavan pa iaip: | 
one sells a cow, telling the buyer that the cow has specific, 
visible defects, and lists among them a defect that canno 
be easily discerned, and it turns out that the cow has tha 
unrecognizable defect but none of the others, this is a mis- 
taken transaction. If the cow has all of those defects, it is no 
a mistaken transaction. If the cow has a visible defect and the 
seller shows it to the buyer and tells him that it has this defec 
as well as others that are not noticeable, and it indeed has 
those defects, this is not a mistaken transaction (Rambam 
Sefer Kinyan, Hilkhot Mekhira 15:7-9; Shulhan Arukh, Hoshen 
Mishpat 232:8). 
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The Gemara notes that this is also taught in a baraita (Tosefta, 
Bava Batra 4:3): With regard to one who sells a maidservant 
to another" and says to him: This maidservant is an imbecile, 
she is epileptic, she is crazy [meshuamemet];' but in reality 
she had only one defect and he inserted it among the other 
defects, this is a mistaken transaction. But if the seller stated: 
The maidservant has this defect, i.e., the defect that she in fact 
has, and other defects, without specifying what they were, this 
is not a mistaken transaction. 


Rav Aha, son of Rava, said to Rav Ashi: If the animal had all 
of these defects, what is the halakha in that case? Can the buyer 
claim to have thought that the seller was not serious when he 
mentioned so many problems? Rav Mordekhai said to Rav 
Ashi: We say this halakha in the name of Rava: If the animal 
had all of these defects, it is not a mistaken transaction, as 
he was forthright. The seller is not at fault if the buyer did not 
believe him. 


MI SHN A` With regard to one who rents a donkey 


in order to bring wheat on it, to transport 
it on its back, and he brought upon it an identical weight of 
barley, which is greater in volume, since barley is lighter than 
wheat, and the donkey was injured, he is liable. Similarly, if he 
hired it for transporting grain, and he brought straw of the same 
weight upon it, he is liable, because the extra volume is as dif- 
ficult for the animal as the load" itself. If he rented a donkey in 
order to bring on it a letekh, i.e., a measurement of volume, of 
wheat, but he brought a letekh of barley, he is exempt, as he 
brought the same volume of a lighter substance. And one who 
adds to a load a greater volume than he stipulated is liable. And 
how much must he add to the load for him to be liable?™" 
Sumakhos says in the name of Rabbi Meir: A sea® on a camel 
and three kav’ on a donkey. 


It was stated that amora’im disagreed 
GEMARA one 


about the precise text of this mishna. 
Abaye said that we learned in the mishna: Difficult as the load. 
Rava said that we learned: Difficult for the load. The Gemara 
explains: Abaye said that we learned: Difficult as the load, with 
the meaning that volume is like weight, and therefore when the 
volume of the two substances is equal, if one adds three kav he 
is liable. Rava said that we learned: Difficult for the load, with 
the meaning that if one weight is like the other weight, then the 
difference in volume is considered an addition. In other words, 
one is liable if the weight of the barley is the same as that of the 
wheat, in which case the additional volume is considered to cause 
damage. Rava holds that if the volume of the two is equal, one is 
not liable for the additional three kav of weight. 


HALAKHA 


LANGUAGE 

Crazy [meshuamemet] - nyny: In Syriac, this word 
means insanity. Apparently, the usual term employed for 
someone who is mentally impaired, shoteh, refers to one 
who lacks virtually all mental capacity, either due to a birth 
defect or an illness. By contrast, shiamum means insanity 
with regard to certain matters, in that this individual does 
not behave in the manner of most people. 


NOTES 

And how much must he add to the load for him to be 
liable - DNM ise by ppp maar: Some commentaries 
explain that the renter is liable if the volume of the extra 
freight amounts to one-thirtieth of the initially stipulated 
cargo. Others maintain that the renter is liable only if the 
animal's load amounts to one-thirtieth more than the load 
the animal is generally capable of carrying (Ramban). If 
the agreement was for a volume well within the animal's 
capacity, e.g., half a /etekh for an animal that usually carries 
a letekh, and the renter exceeds the agreement and loads 
a full letekh, he is exempt from paying for any damage if 
the animal is injured. According to this opinion, the mea- 
surement of Sumakhos refers only to excess beyond the 
appropriate-sized load. 


BACKGROUND 
Se'a — mxb: A sea is a measure of dry volume first men- 
tioned in Genesis (18:6). It is used by the Sages as a point 
of reference for all measures. A sea contains six kav, which 
equals twenty-four /og. Estimates of the modern equiva- 
lent of a sea range from 7.2 to 14.4 &. 


Kav - 3p: This is a basic unit of measurement from which 
many other smaller units are derived. It is equivalent to 
one-sixth of a sea, or twenty-four egg-bulks. 


One who sells a maidservant to another, etc. - Andw 2027 
^D) vanh: If one sells a male or female slave, the buyer cannot 
void the sale due to defects that do not prevent the slave from 
doing his or her work. Any visible defect was obviously seen by 
the buyer, while a hidden defect, e.g., a scar or halitosis, does 
not render the sale void. Hidden defects that sap one's physical 
strength, as well as mental disabilities and epilepsy, which affect 
the slave's ability to perform work, do impact the sale. Therefore, 
if it turns out that the slave has one of these defects and the 
buyer made a mistake in this regard, he may renege on the 
deal (Rambam Sefer Kinyan, Hilkhot Mekhira 15:10; Shulhan Arukh, 
Hoshen Mishpat 23210). 


The volume is as difficult as the load — 'ixwna MHP NDT: If 
one rents an animal to carry a given weight of wheat, but instead 


makes it carry the same weight of barley, and the animal dies, 
he is liable, as the additional volume is difficult for the animal 
to bear. The halakha is in accordance with the opinion of Rava 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:4; Shulhan Arukh, 
Hoshen Mishpat 308:4). 


And how much must he add to the load for him to be liable - 
an KT ine by ppi maD: With regard to one who rents 
an animal to carry a known weight and adds more than the 
stipulated load, if he increases it by more than one-thirtieth 
of the agreed-upon weight and it dies, he is liable. If he adds 
less than that he is exempt, but he must pay for the addi- 
tion, in accordance with the opinion of Sumakhos (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 4:6; Shulhan Arukh, Hoshen 
Mishpat 308:5). 
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LANGUAGE 
A large ship [burnei] - »y93: From the Greek \Bupvic, 
liburnis, or the Latin liburna, meaning a lightweight 
warship or a lightweight cargo ship. Such ships were 
commonly used by the Greek navy during the Hellenistic 
period. 


Model of Greek warship 


= NOTES 
With regard to the extra pay - x) xy): Some claim 
that the porter is not entitled merely to additional pay- 
ment for this extra weight proportional to the stipulated 
wage according to weight, but that he receives a higher 
price for this additional load, as it constitutes an extra 
burden beyond the standard (Torat Hayyim). 
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The Gemara attempts to cite a proof for one of these opinions. We 
learned in the mishna: If one hired a donkey to bring a letekh of 
wheat, but he brought a letekh of barley, he is exempt. And one 
who adds to a load a greater volume than he stipulated is liable. 
What, is it not correct that this means he did not bring exactly a 
letekh of barley, but added three kav, which would support the opin- 
ion of Abaye? The Gemara refutes this interpretation: No, he added 
a whole se'a. The Gemara asks: But the continuation of the mishna 
was taught concerning this case: How much must he add to the 
load for him to be liable? Sumakhos says in the name of Rabbi 
Meir: A se'a ona camel and three kav on a donkey. 


The Gemara explains that this is what the last clause of the mishna 
is saying: In a case where the renter did not diverge from their 
agreement, e.g., they stipulated that he would bring wheat and he 
brought wheat, or barley and he brought barley, how much must 
he add to the load for him to be liable? Sumakhos says in the name 
of Rabbi Meir: A sea on a camel and three kav ona donkey. 


The Gemara further suggests: Come and hear a proof froma baraita: 
If one hired a donkey to bring a letekh, i.e., fifteen sea, of wheat, 
but he brought 


sixteen sea of barley, he is liable. This indicates that if he added 
only three kay, i.e., half a sea, he is exempt. Abaye interpreted the 
baraita as referring to smoothed-over barley, a precisely measured 
load, where the volume of the barley was not measured with heaped 
measuring utensils, but leveled flat. Consequently, it is roughly a 
sea less than the usual amount. 


§ The Sages taught: A kav is too large an addition for a porter," and 
therefore if the porter is injured by the additional weight, the owner 
must pay him. An adriv, half a kor, is too large an addition for a small 
boat [areiva]; a kor is too large an addition for a regular boat;" three 
kor is too large an addition for a large ship [burnei].' 


The Master said: A kav is too large an addition for a porter. The 
Gemara asks: If it is so, that he cannot withstand this load, the 
porter is a sensible person; let him throw it off and avoid injury. 
Abaye said: This is referring to a case where the load knocked him 
down immediately, before he could remove it from his back. Rava 
said: Even if you say that it is referring to a case where it did not 
knock him down immediately the baraita is not difficult, as it is 
necessary only with regard to the extra pay" that he can demand for 
this addition. Rav Ashi said: Even if the porter is a sensible man, 
perhaps he thought it was a momentary weakness that seized him 
and did not realize that the load itself was excessive. 


= HALAKHA © 


A kav for a porter — apa2 ap: If a renter added an extra kav 
beyond the agreed-upon amount to the hired porter’s load, and 
the porter was injured as a result, the renter is liable to pay for 
the damage. The porter could reasonably have thought that the 
load felt too heavy for him due to a momentary feeling of weak- 
ness, rather than because the load actually weighed significantly 
more. The halakha is in accordance with the opinion of Rav Ashi 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:7; Shulhan Arukh, 
Hoshen Mishpat 308:7). 


A kor for a boat - mya) iz: If a renter added extra weight to 
the load of a boat and the additional weight totaled one-thirtieth 
or more of the weight that is suitable for a boat of that size, and 
the boat subsequently sank, the renter is obligated to pay for 
the boat (Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:6; Shulhan 
Arukh, Hoshen Mishpat 311:1). 
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§ The baraita teaches: A kor is too large an addition for a regular 
boat; three kor is too large an addition for a large ship. Rav Pappa 
said: Learn from here that unspecified boats" can bear thirty 
kor, i.e., this is the volume of a ship’s cargo. The reason for this claim 
is that in all these cases the addition that causes damage is one- 
thirtieth of the normal load. The Gemara asks: What is the practical 
difference resulting from this observation? The Gemara answers: 
The difference is with regard to the halakhot of buying and selling, 
i.e., one who purchases a boat of unspecified dimensions should 


know that this is its expected capacity. 
MI S H N All artisans and laborers who take raw 
materials to their homes are considered 
paid bailees"® for those items until they return them to the owner. 
And with regard to all those who said to the owner: I finished the 
work, and therefore take what is yours, i.e., this item, and bring 
money in its stead, from that point on each of them is considered 
an unpaid bailee.® If one person says to another: Safeguard my 
property for me and I will safeguard your property for you, each 
of them is a paid bailee, as each receives the services of the other 
as payment for his safeguarding. If one says: Safeguard for me, and 
the other says to him: Place it before me, the second individual 
is an unpaid bailee." 


One who lent to another based on collateral is a paid bailee for 
the collateral. Rabbi Yehuda says: One who lent another money 
is an unpaid bailee for the collateral, whereas one who lent another 
produce is a paid bailee. Abba Shaul says: It is permitted for a 
person to rent out a poor person’s collateral that was given to him 
for a loan, so that by setting a rental price for it he will thereby 
progressively reduce the debt, i.e., the lender will subtract the 
rental money he receives from the amount owed by the borrower, 
because this is considered like returning a lost item. The borrower 
profits from this arrangement, whereas if the lender does not use 
the collateral in this manner it provides benefit to no one. 


GEMARA The Gemara suggests: Let us say that 


the mishna is not in accordance with the 
opinion of Rabbi Meir, as it is taught in a baraita: With regard 
to a renter,” whose legal status is not stated explicitly in the Torah, 
how does he pay in the event that a rented article is lost or stolen? 
Rabbi Meir says: He pays like an unpaid bailee, i.e., only in cases 
where the loss of the item was due to his negligence. Rabbi Yehuda 
says: He pays like a paid bailee, i.e., even in cases where the loss 
of the item was not due to his negligence. Skilled laborers are similar 
to renters, as they take possession of the item to earn a profit 
from it, and the mishna teaches that skilled laborers are like paid 
bailees. Consequently, the ruling of the mishna is apparently not 
in accordance with the opinion of Rabbi Meir. 


The Gemara rejects this claim. You may even say that the mishna 
is in accordance with the opinion of Rabbi Meir, and the reason 
skilled laborers are considered like paid bailees is that through that 
benefit that the worker receives from the fact that the owner of 
the item leaves aside everyone else and hires him, he becomes a 
paid bailee over the item. The Gemara challenges this reasoning: 
If so, with regard to a renter as well, it can be said that through 
that benefit he receives from the fact that the owner leaves aside 
everyone else and rents to him, he should become a paid bailee 
over the item. 


Rather, in light of this refutation the Gemara suggests a different 
reason that you may even say that the mishna is in accordance with 
the opinion of Rabbi Meir: Through that benefit that the skilled 
laborer receives from the fact that the owner gives him a little 
more money, he becomes a paid bailee. Since it is impossible to 
calculate the precise sum to which a skilled laborer is entitled, it is 
assumed that he is slightly overpaid. 


NOTES 

Unspecified boats — ni»sp OND: One interpretation is 
that an unspecified boat that cannot contain such a load 
is considered rickety, and therefore it is a mistaken transac- 
tion. Alternatively, Rav Pappa is saying that the terms in the 
baraita, areiva and burnei, refer to small boats and large 
ships, respectively, and that the definition of a medium- 
sized boat is one that holds thirty kor (Ein Yehosef). 


Place it before me, he is an unpaid bailee - miw 23 nat 
nam: The early commentaries ask how the obligation of the 
bailee can go into effect merely through an item’s being 
left before him, in light of the principle that obligations 
of a bailee are effected through physical possession of 
an item. Some suggest that the mishna is referring to a 
transaction that occurs in an alley, in which case the item 
is acquired when it is within four cubits of the recipient 
(Ra‘avad; Rashba). Alternatively, the mishna is referring to 
a transaction in the bailee’s courtyard, which can effect 
acquisition, as the courtyard is his property (Meiri on Bava 
Kamma 79a). The Meiri writes that although the mishna 
here omits this detail, the bailee would not in fact incur the 
obligations without taking physical possession of the item. 
Others hold that there is no difficulty at all with this mishna, 
as the requirement of physical possession is relevant only 
to the issue of reneging: If the bailee took physical posses- 
sion neither party can renege. A commitment to become 
a bailee is sufficient for the bailee to incur liability (Rosh). 


HALAKHA 


All artisans and laborers are paid bailees — pax bs 
Dv W: All skilled laborers who are given work as con- 
tractors are considered paid bailees for the work materials 
they take home. Consequently, they are liable for theft and 
loss. The reason they are considered paid bailees is that they 
receive benefit from the fact that they are hired to perform 
the work. This halakha is in accordance with the opinion 
that a renter is considered like a paid bailee (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 10:3; Shulhan Arukh, Hoshen 
Mishpat 306:1). 


BACKGROUND 
Paid bailee - 39W mjw: A paid bailee (Exodus 22:9-12) is 
one who accepts an article for safeguarding for a fee. In 
addition to the responsibilities imposed on an unpaid bailee, 
a paid bailee must compensate the owner of the article if it 
is lost or stolen. He is free of liability if the article is taken by 
armed bandits or damaged by forces beyond his control. 


Unpaid bailee — pam waiw: An unpaid bailee is one of the 
four categories of bailees mentioned in the Torah (Exodus 
22:6-8). An unpaid bailee accepts an article for safeguarding 
without remuneration and without permission to use it 
for his own benefit. He is not required to recompense the 
owner of the article if it is lost or stolen from him or taken 
away due to circumstances beyond his control. He is liable 
only if he is criminally negligent or if he misappropriates 
the article. 


Renter - 13it: A renter is one who pays a fee for the use 
of an item. The Torah (Exodus 22:14) mentions a renter but 
does not delineate his responsibility in the event that the 
rented article is lost or stolen. The Sages disputed whether 
his responsibilities resemble those of a paid bailee or an 
unpaid bailee. In practice, the halakha is that he has the 
obligations of a paid bailee. 
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HALAKHA 
If the borrower said to the lender, send, and he sent it and 
it died -Anm ands row bxiw b ‘wax: If one borrows a cow 
from another and says: Send it to me with my agent, or my 
child, or my servant, and it dies on the way, the borrower is 
liable (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 3:1; 
Shulhan Arukh, Hoshen Mishpat 340:5). 


When the borrower returned it during the period of its 
loan, but after the period of its loan - %2! Jina mInAw 
anye oar atx Sars ang: If the borrower sent with an 
agent the item or animal he borrowed, he retains responsi- 
bility until it reaches the owner. Consequently, if the animal 
dies or an accident befalls the item, the borrower is liable to 
pay. This halakha applies during the loan period, but when 
the period of the loan ends, the one who borrowed the item 
now is considered a paid bailee, whether the item is in his 
possession or in transit (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 3:2; Shulhan Arukh, Hoshen Mishpat 340:8). 


NOTES 
After the period of its loan he is exempt - anew w any) 
iva: Nevertheless, he is considered a paid bailee, as he 
benefits from the animal during the loan period. Even after 
his liability as a borrower ceases, he has the status of a paid 
bailee due to the benefit he received (see Tur). 


Perek VI 
Daf 81 Amuda 


HALAKHA 


| completed it — vay: All artisans and laborers are con- 
sidered paid bailees with regard to the materials they are 
working with. Once they tell their customers to take their 
property and bring money, or even when they simply tell 

them that they have completed the work, they are unpaid 

bailees as long as the customers have not yet collected their 
property. If they tell the customers to bring money and take 
their property, in that order, they retain the status of paid 

bailees. Some add that if a bailee says: Take what is yours 

and I am no longer safeguarding it, he is exempt from further 
responsibilities as a bailee (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 10:3; Shulhan Arukh, Hoshen Mishpat 306:1, and in the 

comment of Rema). 
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The Gemara asks: With regard to a renter as well, are we not deal- 
ing even with a case where the owner gives him a little more 
value for his money, and yet Rabbi Meir claims that he is consid- 
ered like an unpaid bailee? Rather, you may even say that the 
mishna is in accordance with the opinion of Rabbi Meir for a 
different reason: Through that benefit that the skilled laborer 
receives from the fact that he holds onto the item so that he is not 
required to go in and go out for his money, he becomes a paid 
bailee over the item. 


If you wish, say instead that the mishna can be explained in 
accordance with the opinion of Rabbi Meir without these expla- 
nations, as Rabba bar Avuh reversed the opinions and teaches 
that the baraita says: With regard to a renter, how does he pay? 
Rabbi Meir says: Like a paid bailee; Rabbi Yehuda says: Like 
an unpaid bailee. 


§ The mishna teaches: And in the case of all those who said to 
the owner: Take what is yours, i.e., this item, and bring money 
in its stead, each of them is considered an unpaid bailee. We 
learned in a mishna there (98b): If the borrower said to the 
lender: Send the animal that you agreed to lend me with the person 
whom you said would deliver it, and he sent it to him and it died" 
on the way, the borrower is liable, and similarly when he returns 
it. The borrower is responsible for the animal as long as it has not 
actually been returned to the owner. 


Rafram bar Pappa said that Rav Hisda said: They taught this 
halakha only when the borrower returned it during the period 
of its loan, as he accepted responsibility for the animal for 
the stipulated duration of the loan. But if he returned it after 
the period of its loan, he is exempt," as once the duration of the 
loan is complete he no longer has the status of a borrower. Rav 
Nahman bar Pappa raises an objection from the mishna: And all 
those who said: Take what is yours and bring money, each of 
them is considered an unpaid bailee. 


This indicates that if the skilled laborer said only: I completed the 
work with it, he is considered a paid bailee, i.e., even after he 
completes the work the item remains within his responsibility. The 
Gemara rejects this line of reasoning: No, this is not what should 
be deduced from the mishna. Rather, the correct deduction is that 
one who says: Give money first and then take what is yours, is a 
paid bailee. 


The Gemara asks: But if that is the case, when one says only: I 
completed the work with it," what is the halakha? Is he considered 
an unpaid bailee? If so, rather than teaching a new halakha in the 
mishna: And all those who say: Take what is yours and bring 
money, each of them is considered an unpaid bailee, let it teach 
us instead the halakha of one who says: I completed the work with 
it, and it can be deduced that all the more so is this the halakha if 
he says to him: Take what is yours. 


The Gemara rejects this line of reasoning: The case of take what is 
yours must be taught explicitly. Otherwise, it might enter your 
mind to say that once he issues this statement, he is not consid- 
ered even an unpaid bailee and retains no responsibility whatso- 
ever for the item. Therefore, the mishna teaches us that even in 
this case he is still considered an unpaid bailee and continues to 
bear certain responsibilities. 
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There are those who say that there is a different version of this 
discussion. Rather than challenging that Rav Hisda’s opinion is 
opposed by the ruling of the mishna, Rav Nahman bar Pappa 
said: We, too, learn a proof for Rav Hisda’s statement from the 
mishna: And all those who say: Take what is yours and bring 
money, each of them is considered an unpaid bailee. What, is 
it not correct to say that the same is true when he says: I have 
completed the work with it? The Gemara rejects this claim. No, 
the case of one who says take what is yours is different, as stated 
above, as one might think that this statement frees the laborer 
of all responsibility. 


The Gemara cites a third version of this discussion. Huna Mar 
bar Mareimar raised a contradiction between the mishnayot 
before Ravina and resolved it himself. We learned in the 
mishna: And all those who say: Take what is yours and bring 
money, each of them is considered an unpaid bailee. And appar- 
ently the same is true for one who said: I completed the work 
with it. And Huna Mar bar Mareimar raises a contradiction 
from the aforementioned mishna: If the borrower said to the 
lender: Send the animal to me, and he sent it to him and it died 
on the way, the borrower is liable, and similarly when he returns 
it. And he resolves this contradiction in accordance with that 
which Rafram bar Pappa said that Rav Hisda said: They taught 
this halakha only when he returned it during the period of 
its loan. But if he returned it after the period of its loan," he 
is exempt." 


§ A dilemma was raised before the Sages: When Rav Hisda said 
that a borrower who returned the item after the period of the loan 
is exempt, is he exempt only from the strict obligations of a 
borrower, but he remains liable as a paid bailee, or perhaps he 
is also not liable as a paid bailee? Ameimar said: It stands to 
reason that he is exempt as a borrower but is still liable as a paid 
bailee. Ameimar’s reasoning is that since he previously had ben- 
efit, he must provide benefit in return, by safeguarding the item 
as a paid bailee until the item reaches the owner’s possession. 


It is taught in a baraita (Tosefta, Bava Batra 6:5) in accordance 

with the opinion of Ameimar: With regard to one who takes 

vessels from an artisan’s house to send them as a gift to his 

father-in-law’s house," and he said to the artisan: Ifthey accept 

them from me as a gift I will give you the money for them, and 

if not, i.e., if they return the gift, I will give you money in accor- 
dance with the financial advantage I received from them, i.e., I 
will pay you the benefit that I accrued through their knowledge 

that I tried to send them a gift; and an accident happened to the 

vessels and they were broken, if this incident occurred on their 
way to the recipient the customer is liable. 


If they broke on the way back he is exempt, because he is like 
a paid bailee, who is not liable for accidents. If this individual, 
who pays for the financial advantage he received, is considered a 
paid bailee, all the more so should this apply to a borrower who 
returned the item after the period of the loan, in accordance with 
the opinion of Ameimar, as he did not offer to pay anything. 


The Gemara relates: There was a certain man who sold a donkey 
to another. The buyer said to him: I will bring it to such and 
such a place; ifit is sold, well and good;" and if not, I will return 
it to you. He went and it was not sold, and on his way back the 
donkey was injured in an accident. The case came before Rav 
Nahman, who deemed the buyer liable to pay. 


NOTES 


After the period of its loan he is exempt - anbxw yey an) agreement expires, as long as they hold onto the item. They are 


ips: Likewise, paid bailees and renters remain liable as unpaid 
bailees after the stipulated duration of their bailee or rental 


fully released from all responsibility only when they return the 
item to its owner (Ma‘ayanei HaHokhma). 


HALAKHA 
After the period of its loan - anbxw yey an: Even after 
the stipulated period of a loan expires, the borrower retains 
responsibility for the borrowed item. Nevertheless, he is 
liable only on a reduced level as a paid bailee, no longer 
as a borrower (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 3:2; Shulhan Arukh, Hoshen Mishpat 340:8). 


One who takes vessels from an artisan’s house to send 
them to his father-in-law’s house, etc. - man o> npiba 
nD yan mad raed pars: In a case of customers who 
take items from an artisan to send as gifts to their in-laws, 
informing the artisan that if the gift is accepted they will 
pay for it, and if not they will return the item plus a small 
fee, if the item was accidentally damaged in transit to 
their in-laws, the customers are liable. If it was accidentally 
damaged on the way back, they are exempt. They are 
liable if the item was stolen or lost (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 2:8; Shulhan Arukh, Hoshen 
Mishpat 186:1). 


If it is sold, good, etc. — ^3) 3912 KITAN: In a case where 
one acquires an item from another in order to sell it, and 
he tells the one from whom he acquires it: If it is sold in 
such and such a place or by such and such a time | will pay 
you the money for it, but if it is not sold | will return it to 
you, and an accident happened involving the item, he is 
liable, whether the accident occurred when the item was 
on its way to that place or on the return journey. Some say 
that this halakha applies only to popular merchandise, for 
which there are many potential buyers, as the one who 
acquired the item has ample opportunity to sell it imme- 
diately at the fixed price, and he made this arrangement 
hoping to sell it for greater profit in a specific place. If this 
is not the case, he is liable only for theft and loss but not 
for accidents, as he is considered merely a go-between 
(Tosafot). If the item has a fixed monetary value and the 
one who acquired it said that the profit would be split 
with the seller, he certainly has the status of an intermedi- 
ary (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 2:8; 
Shulhan Arukh, Hoshen Mishpat 186:2). 
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NOTES 

It is safeguarding with the owners - x71 owa myn: 
The Torah states with regard to borrowers: “If its owner is 
with it, he shall not make it good” (Exodus 22:14). The Sages 
interpreted that this halakha is not limited to borrowers. 
Instead, it applies equally to all bailees. As long as the owner 
of the item is working with the renter or borrower during 
the task, the renter or borrower is exempt from liability if the 
item is damaged. See the discussion on 95a concerning the 
scope of this exemption. 


Safeguard for me and | will safeguard for you, etc. — inw 
^3) F JNN) %: The commentaries discuss whether it is 
only when two people agree to safeguard each other's 
belongings simultaneously that this is a case of safeguard- 
ing with the owner, and therefore they are exempt from 
paying for any damage, or whether this halakha applies 
even when the arrangement includes a loan component, 
e.g. if one party say to the other: Lend money to me and 
| will lend money to you, or: Safeguard my property for 
me and | will lend money to you, or: Lend money to me 
and | will safeguard your property for you. Rashi says that 
in these cases the owner is not in the employ of the one 
safeguarding the item, and therefore normal bailee liability 
is in effect. Others do not accept this distinction and claim 
that the above halakha applies (Rambam; Ramah). 


At that time the cloak owner was drinking beer — iny 
NW XP mI XBW KAYW: Why does the fact that the cloak 
owner happened to be drinking beer mean that he was not 
in the employ of the other ice plant dealers while they safe- 
guarded his cloak? Some explain that they had a set time 
for baking, and even at that specific time the cloak owner 
was not performing his work (Sefer Hashlama). Alternatively, 
the cloak owner had not yet started baking, and therefore 

the halakha of safeguarding with the owner had not taken 

effect (Ra'avad). 


HALAKHA 


Safeguard for me and | will safeguard for you, etc. - "iw 
^D » qY) b: With regard to one who says: Safeguard 
my property for me and I will safeguard your property for 
you, he is considered to be safeguarding with the owners 
and is therefore exempt from paying for the damage. Some 
commentaries maintain that the same applies if he says: 
Lend money to me and | will lend money to you (Rema, 
citing Tur; Ramah). If he says: Safeguard my property for me 
today and | will safeguard your property for you tomorrow, 
or: Lend money to me today and | will lend money to you 
tomorrow, in which case they are not safeguarding for each 
other on the same day, each party is considered a paid 
bailee for the other. Some claim with regard to one who 
says: Lend money to me and | will lend money to you, or: 
Safeguard my property for me and | will lend money to you, 
or: Lend money to me and | will safeguard your property 
for you, that he is considered a paid bailee even if each 
provides his service for the other on the same day (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut10:2; Shulhan Arukh, Hoshen 
Mishpat 305:6, and in the comment of Rema). 


LANGUAGE 
Ice plant dealers [ahaluyei] - bane: This refers to people 
who make and sell soap from ice plants and similar plants 
from which soap is produced. 
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Rabba raised an objection to Rav Nahman from the baraita: If 
an accident happened to the vessels on their way to the recipient, 
the customer is liable; if they broke on the way back he is exempt, 
because he is like a paid bailee. If so, why did you deem this buyer 
liable, when the accident occurred on his return? 


Rav Nahman said to Rabba that there is a difference between the 
cases, as the way back of this one is considered like the way to 
the recipient. What is the reason for this? It is based on logical 
reasoning: Even on his way back, if he found an opportunity 
to sell the donkey, wouldn’t he have sold it? Therefore, as he was 
in possession of the animal the entire time, the halakha treats 
his going and returning equally, and he retains the responsibility 
of a borrower until he actually returns the animal to its owner. 


§ The mishna teaches: With regard to one who says to another: 
Safeguard my property for me and I will safeguard your property 
for you, each of them is a paid bailee. The Gemara asks: But why 
is this the halakha? It is a case of safeguarding with the owners." 
There is a principle that a bailee is exempt from paying for the 
damage if the owner of the item is present with the bailee or in 
his employ when he is safeguarding the item. Rav Pappa said: 
The mishna means that he said to him: Safeguard my property 
for me today and I will safeguard your property for you tomor- 
row. At the time of his safeguarding, the owner was not in the 
bailee’s employ. 


The Sages taught in a baraita ( Tosefta 7:10): If one said: Safeguard 

my property for me and I will safeguard your property for you,’ 

or: Lend money to me and I will lend money to you, or: Safe- 
guard my property for me and I will lend money to you, or: Lend 

money to me and I will safeguard your property for you, they all 

become paid bailees for each other. The Gemara asks: Why are 

they liable as paid bailees? Is this not a situation of safeguarding 

with the owners? Rav Pappa again said: This is referring to a case 

where he said to him: Safeguard my property for me today and 

I will safeguard your property for you tomorrow. 


The Gemara relates: There were certain ice plant® dealers 
[ahaluyei],' and every day one of them would have a turn to 
bake for the group. One day the others said to one of them: 
Go and bake for us. He said to them: Safeguard my cloak for 
me. Before he came back they were negligent with it and it 
was stolen. They came for judgment before Rav Pappa, and he 
deemed them liable to pay for the cloak. 


The Rabbis said to Rav Pappa: Why did you deem them liable to 
pay? This is akin to a case of negligence by a bailee while he is 
with the owners, as the owner of the cloak was baking for them 
at the time the cloak was stolen due to their negligence. Rav Pappa 
was embarrassed over his apparent mistake. Ultimately, it was 
discovered that at that time, when the cloak was stolen, the cloak 
owner was drinking beer" and not baking. Since he was not doing 
work for them, this was not a case of safeguarding with the owner, 
and therefore Rav Pappa’s ruling was vindicated. 


Ice plant - Kby: Certain plants named ahal are indigenous 
to Eretz Yisrael. One of them is the crystalline ice plant, Mesem- 
bryanthemum crystallinum L., an annual plant that grows on 
rocks and walls facing the ocean in the Sharon region and the 
coastal plain. It is called a crystalline ice plant because of its 
glistening vesicles that resemble crystals. This plant contains 
a considerable amount of soda, which in talmudic times was 


used for laundry and bathing. 


BACKGROUND 


Crystalline ice plant 
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The Gemara comments: This works out well according to the 
one who says that in a case of negligence by a bailee while he is 
with the owners he is exempt;" due to that reason Rav Pappa 
was embarrassed. But according to the one who says that in a 
case of negligence he is liable even while he is with the owners, 
why was Rav Pappa embarrassed? Rather, this is what actually 
happened: That day was not his turn to bake, and they said to 
him: You go and bake for us, and he said to them: As payment 
for baking for you when it is not my turn, safeguard my cloak. 
In other words, they were paid bailees. 


Before he came back it was stolen. They came before Rav Pappa, 
who deemed them liable to pay. The Sages said to Rav Pappa: 
This is a case of safeguarding with the owners. Rav Pappa was 
embarrassed. Ultimately it was discovered" that at that time 
the cloak owner was drinking beer and not baking, and therefore 
this was not a case of safeguarding with the owners. 


The Gemara relates: An incident occurred with these two people 
who were going on the way, one of whom was tall and one of 
whom was short." The tall one was riding on a donkey and 
he had a sheet. The short one was covered with a woolen 
cloak [sarbela] and was walking on foot. When the short 
one reached a river, he took his cloak and placed it on the 
donkey in order to keep the cloak dry, and he took that tall man’s 
sheet and covered himself with it, and the water washed away 
his sheet. 


The tall man came for judgment before Rava, who deemed the 
short man liable to pay for the sheet. The Rabbis said to Rava: 
Why did you deem him liable to pay? This is a case of borrowing 
with the owners present. Rava was embarrassed. Ultimately, it 
was discovered that the short man took the sheet without the 
tall man’s knowledge and placed it back without his knowledge, 
and therefore this was not borrowing, but theft. 


The Gemara relates that there was a certain man who rented 
a donkey to another. The owner said to the renter: Look, do 
not go on the path of Nehar Pekod," where there is water 
and the donkey is likely to drown. Instead, go on the path of 
Neresh,’ where there is no water. The renter went on the path 
of Nehar Pekod and the donkey died. When he came back, he 
said: Yes, I went on the path of Nehar Pekod; but there was 
no water there, and therefore the donkey’s death was caused by 
other factors. 


NOTES 


Ultimately it was discovered - xop ay aid: The reason One tall and one short — x¥33 1m PAN Tm: The commentaries 


the Gemara relates the details of Rav Pappa’s apparent error 
is to illustrate that divine providence protects the worthy, in 
fulfillment of the verse: “No mischief shall befall the righteous” 
(Proverbs 12:21). Even in a moment of forgetfulness, Rav Pappa’s 
merits earned him divine protection so that he intuited the 
correct halakha (Ein Yehosef). 


Do not go on the path of Nehar Pekod, etc. - xpixa Sinn xb 
93) T1P5 WIT: One rented out a donkey and warned the renter 
not to walk on a certain road, where there is water. The don- 
key died en route, and although the renter admitted to have 
walked on the specified road, he claimed that there was no 
water there. The Sages ruled that as witnesses can be found 


HALAKHA 


ask why the Gemara mentions the heights of the two characters 
in the story. One explanation is that one might have thought 
hat the donkey rider took the cloak of the short man when his 
sheet was taken, which would affect the halakha. Therefore, the 
Gemara mentions their heights: Since the donkey rider was tall, 
he short man’s cloak wouldn't have fit him (Torat Hayyim). 


o testify that there was water there, the renter must pay for 
negligence in causing the death of the donkey. The halakhic 
principle that a litigant’s claim is deemed credible when he 
had a better claim available if he wanted to lie is not applied 
when there are witnesses available (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 4:3). 


HALAKHA 

In a case of negligence with the owners he is exempt - 
qwa pbyaa mys: With regard to one who deposits an 

item with another, whether he does so for free, for pay, for 
rent, or as collateral for a loan, if the bailee employed the 

owner at the time he was given the item to safeguard, the 

bailee is exempt if anything happens to the item, even if it 
was lost on account of the bailee’s negligence (Rambam 

Sefer Mishpatim, Hilkhot Sekhirut 1:3; Shulhan Arukh, Hoshen 

Mishpat 346:19). 


LANGUAGE 


Cloak [sarbela] - Khay: This word is mentioned in the 
book of Daniel (3:21), ‘but i in both the story here and in the 
biblical passage its meaning is unclear. Based on the context, 
itapparently refers to a coat or cloak. It closely resembles the 
Arabic word Jb pw, sirbal. 


BACKGROUND 

Nehar Pekod, Neresh — wy tipa 772: Nehar Pekod is the 
name of a city near the Tigris River, north of Akistefon. Neresh 
was located on the Euphrates River, south of Sura. These 
two cities were commercial centers whose inhabitants were 
considered extremely sharp and clever (see 68a). There were 
two separate roads to these cities, one to the north and the 
other to the south. 


Location of Nehar Pekod and Neresh 
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NOTES 


Why should he lie - aw mb ma: This rationale is the core 
of the principle known as miggo: Since, had he wanted to 
lie, he could have made a more advantageous claim, and he 
did not submit that more advantageous claim, evidently he 
is telling the truth and his actual claim should be accepted. 


Why would I lie in a place where there are witnesses — 
Dy oipaa ap b ma: It is an accepted principle that the 
principle of miggo does not apply in a case where witnesses 
are available to testify as to what actually occurred. In this par- 
ticular instance, most commentaries explain that Abaye did 
not mean that there were actual witnesses to the presence 
of water on the path of Nehar Pekod, as with such testimony 
available it would have been obvious that the fact that he 
could have stated a different claim would not be accepted. 
nstead, he must have meant that the presence of water there 
is well known to the public, as it is an accepted convention of 
he Sages to describe known states of affairs with the phrase: 
We are all witnesses, i.e., it is clear to us (see Ritva). Others 
state that there were witnesses who saw water there earlier 
hat morning, and therefore it was very unlikely that by the 
ime the donkey renter passed by there was no longer any 
water present (Rabbeinu Yehonatan of Lunel). Alternatively, 
here were witnesses that the donkey renter was walking 
on the path of Nehar Pekod, and as he cannot disprove this 
statement, he could not have issued a different claim (Rabbi 
Zekharya Agamati). 


On the contrary, from that which Rav Huna says — narty 
KIT 31 TA: The early commentaries are puzzled by the 
fact that the Gemara challenges an inference from a close 
reading of a mishna based on a statement of Rav Huna. It 
would apparently be more appropriate to challenge Rav 
Huna’s ruling in light of the mishna. The commentaries 
explain that a deductive inference is a relatively weak proof. 
Since the mishna does not explicitly teach that an unspeci- 
fied statement is of no effect, and Rav Huna clearly did not 
understand the mishna that way, the inference should be 
dismissed (Ramban; Rosh). 


BACKGROUND 


No inference is to be learned from this - yawn xd xia 
7m: This expression, found throughout the Gemara, indi- 
cates the refutation of an inference. Inference in the Gemara 
is a method of interpretation used to draw conclusions from 
tannaitic sources. According to this method, inferences may 
be drawn not only from what is explicitly stated in a mishna 
or baraita, but also from what is left unsaid. The inference is 
refuted by illustrating that another part of the same mishna 
or baraita can lead one to draw the opposite conclusion. In 
that case the Gemara concludes: No inference is to be learned 
from this, indicating that this mishna or baraita was not com- 
posed in a manner that lends itself to drawing conclusions 
by means of inference. Rather, it is to be accepted as written, 
without reading further into it. 
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Rava said: The renter’s claim is accepted, due to the reasoning 
of: Why should he lie?" In other words, if this man wanted to lie, 
he could have told the donkey’s owner: I went on the path of 
Neresh, as the owner instructed. Abaye said to Rava: We do not 
say the principle of: Why would I lie, in a place where there are 
witnesses." Since witnesses can be summoned to establish con- 
clusively whether there was water along the path of Nehar Pekod, 
the reasoning that the renter could have stated a different claim 
is not employed. 


The mishna teaches that if one says to another: Safeguard 
my property for me, and the other says to him: Place it before 
me, the second individual is an unpaid bailee. Rav Huna said: 
If the second individual said to him: Place it down before 
yourself," he is neither an unpaid bailee nor a paid bailee, and 
he has no responsibility at all. A dilemma was raised before 
the Sages: If he said simply: Place it down, without specifying 
further, what is the halakha? The Gemara attempts to provide an 
answer from the mishna. Come and hear: If one says to another: 
Safeguard my property for me, and the other says to him: Place 
it before me, the second individual is an unpaid bailee. This 
indicates that an unspecified statement is nothing. 


The Gemara rejects this inference: On the contrary, one can infer 
the opposite from that which Rav Huna says:" If the second indi- 
vidual said to him: Place it down in front of yourself, it is in this 
case that he is neither an unpaid bailee nor a paid bailee. This 
indicates that ifhe said simply: Place it down, without specifying 
further, he is an unpaid bailee. Rather, no inference is to be 
learned from this® mishna, as the inferences are contradictory 
concerning this halakha. 


The Gemara suggests: Let us say that this matter is the subject of 
a dispute between tanna’im, as it was taught in a mishna (Bava 
Kamma 47b): If one brought his items into the courtyard of 
another with the permission of the owner of the courtyard" and 
they were damaged there, the owner of the courtyard is liable. 
Rabbi Yehuda HaNasi says: In all cases he is liable only if the 
owner of the courtyard explicitly accepts upon himself to safe- 
guard the items. That mishna is apparently referring to one who 
places his items in a yard without specification, and the tanna’im 
disagreed on the question of liability; it therefore has a parallel 
application to the case in this mishna. 


The Gemara refutes this claim. From where do you know that these 
cases are parallel? Perhaps the Rabbis there say their opinion only 
in a courtyard, which can be safeguarded, and therefore when 
the owner of the courtyard allowed the other to bring his items 
into the courtyard and said to him: Place them in, what he was 
saying to him was: Place them in so that I can safeguard it for 
you. But here, in a market, which is a place where goods cannot 
be safeguarded, he was actually saying to him: Place it down and 
sit and safeguard it yourself. 


HALAKHA 


Place it down before yourself, etc. — 151 1n nam: If one gives 
the latter never explicitly 
accepts responsibility over it, as he said only: Place it down 
before me, he is considered an unpaid bailee. If he says to the 
owner of the item: Put it down before yourself, or: The house 
in front of you, he does not assume even that limited 
level of responsibility (Rema, citing Beit Yosef; Tur; Rambam). 
The Gemara does not resolve the issue of one who simply 
says: Place it down. Since the court does not impose financial 
restitution in uncertain cases, in practice this means that in a 
situation of this kind the one who said this is not held respon- 
sible (Rambam Sefer Mishpatim, Hilkhot Sekhirut 2:8; Shulhan 


another an item to safeguard, bu 


is righ 


Arukh, Hoshen Mishpat 291:2). 


If one brought his items with the permission of the owner of 
the courtyard — 3% bya mwa DI: If one requests permis- 
sion to bring his animals into the domain of another without 
specifying any terms for safeguarding them, the owner has 
no liability or responsibility for them (Rif; Rambam). Some 
maintain that these courtyard owners are liable, although only 
for damage that they caused, not for damage caused by other 
individuals (Rema). Yet others contend that even where the 
damage was caused by others, if the animal owner finds a 
way to extract payment from the owner of the domain, the 
court will not intervene to return that money (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 3:14, 7:6; Shulhan Arukh, Hoshen 
Mishpat 291:3, 398:5). 
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Alternatively, one can say the opposite: Perhaps Rabbi Yehuda 
HaNasi says his ruling, that the owner of the courtyard is not 
liable, only there, in his courtyard, as he requires permission 
from the owner of the courtyard to enter, and when the owner 
of the courtyard gave him permission to enter, all he said to him 
was: Sit and safeguard it. But here, in the market, when he said 
to the owner of the item: Place it down, he was saying to him: 
Place it down and I will safeguard it for you." As ifit enters your 
mind that he was saying to him: Place it down and sit and 
safeguard it yourself, does the owner of the item really require 
permission from him to put an item down in a public place? In 
light of these suggestions, there is not necessarily a connection 
between the two mishnayot. 


§ The mishna teaches: One who lent to another based on col- 
lateral is a paid bailee for the collateral. The Gemara comments: 
Let us say that the mishna is not in accordance with the opinion 
of Rabbi Eliezer. As it is taught in a baraita: With regard to one 
who lends to another based on collateral and the collateral was 
lost, the lender take an oath that he was not negligent in his 
safeguarding, and then he may take his money that he lent him. 
This is the statement of Rabbi Eliezer, who apparently maintains 
that the lender took the collateral as proof of the loan, and there- 
fore he is considered an unpaid bailee, who is liable for negligence 
unless he takes an oath. 


The baraita continues: Rabbi Akiva says that the borrower can 
say to him: Didn’t you lend to me only based on the collateral? 
If the collateral is lost, your money is lost. In other words, the 
collateral was taken as security for the debt. But if he lent him 
one thousand dinars by means of a promissory note and the 
borrower left him collateral against the money, everyone agrees 
that if the collateral is lost, his money is lost. In this case it can- 
not be claimed that the collateral was held as proof of the debt, 
as there is a document attesting to the debt. Consequently, it was 
evidently taken as security corresponding to the loan, which 
means that if the collateral is lost, the lender loses his money. 


The Gemara refutes this suggestion: Even if you say that the 
mishna is in accordance with the opinion of Rabbi Eliezer, it is 
not difficult. Here, the baraita is referring to a case where the 
lender took his collateral at the time of his loan, and therefore 
the collateral served as proof of the loan, whereas there, the 
mishna is referring to a case where the lender took his collateral 
later, not at the time of his loan, to enhance his ability to collect 
payment. In this latter case, the collateral is clearly security for 
the money, and therefore he is considered a paid bailee. 


The Gemara raises a difficulty: But don’t both this and that, the 
mishna and the baraita, 


In the case of one who wants to deposit an item with arene 
and in answer to his request the other simply says: Place it down, 
without further specification and does not explicitly accept 
responsibility for safeguarding it, if this occurred on a road or 


HALAKHA 
any other unguarded place, he is deemed to have accepted 
responsibility and is considered like an unpaid bailee. Darkhei 
Moshe disputes this ruling and claims that he incurs the respon- 
sibilities of a bailee only if he says: Place it before me (Shulhan 
Arukh, Hoshen Mishpat 291:2, and in the comment of Rema). 


eee ee 
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teach the same phrase: One who lent to another based on 
collateral," which indicates that the collateral was given at the 
time of the loan? Rather, the Gemara proposes a different resolu- 
tion: It is not difficult. Here, the baraita is referring to a case 
where he lent him money, whereas there, the mishna is referring 
to a situation where he lent him produce. Since produce will 
spoil, the lender benefits from the deal, as he will receive fresher 
produce in return. Therefore, he is considered a paid bailee for the 
collateral. 


The Gemara raises a difficulty: But from the fact that the latter 
clause of the mishna teaches that Rabbi Yehuda says: One who 
lent another money is an unpaid bailee, whereas one who lent 
another produce is a paid bailee, by inference you can conclude 
that according to the first tanna there is no difference between 
one who lends money and one who lends produce. If so, the 
proposed resolution does not fit the text. 


The Gemara responds: The entire mishna is in accordance with 
the opinion of Rabbi Yehuda, and the mishna is incomplete and 
this is what it is teaching: One who lent to another based on 
collateral is a paid bailee. In what case is this statement said? 
When he lent him produce. But if he lent him money, he is an 
unpaid bailee. As Rabbi Yehuda says: One who lent another 
money is an unpaid bailee with regard to the collateral, whereas 
one who lent produce is a paid bailee. 


The Gemara raises a difficulty: If that is so, it turns out that the 
mishna is established not in accordance with the opinion of 
Rabbi Akiva. This is problematic, as most of the Sages of the 
mishna were Rabbi Akiva’s students, and anonymous mishnayot 
are generally presumed to follow his rulings. Rather, it is clear 
that the mishna is not in accordance with the opinion of Rabbi 
Eliezer. 


The Gemara suggests: Let us say that the dispute between Rabbi 
Akiva and Rabbi Eliezer applies only in a case where the collateral 
is not equal to the monetary value of the loan, and they disagree 
with regard to a statement of Shmuel. As Shmuel says: With 
regard to one who lends one thousand dinars to another and 
the borrower puts before the lender as collateral for the loan the 
handle of a sickle," which is worth only a small fraction of the 
loan, nevertheless, if the sickle is lost, the thousand dinars are 
lost. The Gemara is suggesting that Rabbi Akiva would agree with 
this ruling, whereas Rabbi Eliezer would disagree with it. 


The Gemara rejects this suggestion: If the case is one where the 
collateral is not equal to the amount of money constituting 
the loan, everyone holds that the halakha is not in accordance 
with the opinion of Shmuel. But here the dispute is referring to 
a situation where the collateral does equal the amount of the 
money constituting the loan, and they disagree with regard to 
a statement of Rabbi Yitzhak. 


NOTES 


Teach, one who lent to another based on collateral - by mba 
samp awan: The commentaries explain that there is a difference 
between the phrase: One who lent based on collateral, and: One 
who lends based on collateral. The first expression means that 
the lender took the collateral at the time of the loan, whereas 
the second phrase is less specific and can refer to collateral taken 
either at the time of the loan or at a later stage (Rabbeinu Tam). 


And puts before him as collateral for the loan the handle 
of a sickle - aby xbant XA? mb maxi: The commentaries 
explain that the lender takes a small item as collateral. When the 
borrower repays the value of that collateral, the lender retains it 
as security for the next payment, until the entire loan is repaid 
in full (Ra’avad). 
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As Rabbi Yitzhak says: From where is it derived that a creditor 
acquires collateral" given to him and is considered its owner as 
long as the item is in his possession? It is derived from a verse, as 
it is stated: “You shall return the pledge to him when the sun 
goes down that he may sleep in his garment, and bless you; and 
it shall be a righteousness for you before the Lord your God” 
(Exodus 24:13). Rabbi Yitzhak infers: If the creditor does not 
acquire the collateral, then from where is the righteousness 
involved in returning it? In this case, the creditor would not 
be giving up anything of his own. From here it is derived that a 
creditor acquires the collateral. 


The Gemara rejects this suggestion: And can you understand it 
that way? You can say that Rabbi Yitzhak stated this halakha in 
a case where he took his collateral not at the time of his loan 
but at a later stage, in order to collect his debt. But did Rabbi 
Yitzhak say this ruling in a situation where he took his collateral 
at the time of his loan? 


Rather, ifhe took his collateral not at the time of his loan, every- 
one holds in accordance with the opinion of Rabbi Yitzhak. And 
here it is discussing a case where he took his collateral at the time 
of his loan, and Rabbi Eliezer and Rabbi Akiva disagree with 
regard to the case of a bailee of a lost item. As it was stated that 
amora’im disagreed concerning the responsibility of the bailee for 
alost item. Ifsomeone found a lost item and it is subsequently lost 
or stolen from him, what responsibility does he bear toward the 
owner? Rabba said: This individual is considered to be like an 
unpaid bailee. Rav Yosef said: He is like a paid bailee."" 


The Gemara suggests: Let us say that the opinion of Rav Yosef 
is the subject of a dispute between tanna’im. There is no question 
that Rabba’s opinion is the subject of a dispute between tanna’im, 
as Rabbi Akiva’s opinion cannot be reconciled with his ruling: 
If one who takes collateral for his loan is considered a paid bailee, 
the same certainly applies to one who goes out of his way to safe- 
guard a lost item. The Gemara is asking whether there is any way 
to explain Rav Yosef’s ruling in accordance with the opinions of 
both tanna’im, or if he must accept that Rabbi Eliezer disputes 
his opinion. The Gemara responds: No, it is possible with regard 
to a bailee for a lost item that everyone holds in accordance 
with the opinion of Rav Yosef, even Rabbi Eliezer. And here, in 
the baraita, 


Rav Yosef said, he is like a paid bailee - waiw> 1% Jp? 27 
3: One who lends based on collateral is considered a paid 
bailee for that collateral. This is the case whether the loan is debt, 


HALAKHA 


Some authorities rule that if at the time of the loan the 
lender explicitly accepted the item as collateral for the entire 
then even if the collateral was worth much less than 


for money or produce, in accordance with the opinion of the the loan, the borrower is not required to repay the debt if the 


Rabbis, and whether the collateral was given at the time of 
the loan or later. Furthermore, it makes no difference whether 


collateral is lost (Rema, citing Tur; Rosh; Rabbeinu Yitzhak). If the 
collateral was lost through circumstances beyond the lender's 


or not it was explicitly stipulated that the lender is taking the control, the lender must take an oath to that effect, and the bor- 


collateral for its specific value (Rema). Therefore, if the collateral 


is lost or stolen, the lender is liable. 


rower repays the entire loan. Some authorities maintain that in 
a case of loss through circumstances beyond anyone's control, 


If the lost or stolen collateral was equal in value to the the lender is considered like an unpaid bailee for the collateral. 


amount of the loan, neither party has further claim against 
the other. If the collateral was of greater value than the loan, the 
lender pays the borrower the difference; if the loan was worth 
more, the borrower pays the lender the difference (Geonim; 


Rambam). 


Consequently, even if the collateral was worth more than the 
loan, the lender is exempt from paying the difference (Shulhan 
Arukh, Hoshen Mishpat 72:2, and Rema, Netivot HaMishpat, and 
Arukh HaShulhan there). 
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NOTES =—HW——_—__ 
That a creditor acquires collateral - jawn mip sinbyad: A 
creditor acquires collateral in almost all regards. For example, 
he may bequeath it as an inheritance to his children and he 
may use it to betroth a bride. The early commentaries dis- 
pute the extent of the creditor's acquisition of collateral with 
regard to his liability for accidental damage. Some claim that 
he is liable even for accidental damage (Rashi; Ra’avad), while 
others maintain that a creditor's liability is only that of a paid 
bailee (Rabbeinu Hananel; Ran). According to this opinion 
he is not considered like a borrower of the collateral, who is 
liable even for accidental damage, because the borrower also 
benefits from the arrangement. 


Rav Yosef said, he is like a paid bailee - vaiwa “vas Ap?’ 17 
2X: According to Rav Yosef, one who safeguards a lost item 
is considered like a paid bailee because he is engaged in 
the performance of a mitzva, which gives him an exemp- 
tion from engaging in the mitzva of giving charity, among 
other mitzvot, at the time he is safeguarding it. This financial 
gain is considered his payment. Similarly, lending money to 
someone in need is a mitzva, which likewise gives him this 
exemption. This merit is known in halakhic terminology as 
Rav Yosef's peruta, as Rav Yosef articulated the idea that by 
safeguarding an item one is exempt from giving a peruta to 
a poor person. Some commentaries claim that the creditor 
retains this status as long as the collateral is in his posses- 
sion (Rashba). Others maintain that the creditor performs 
a mitzva only when actively tending to the collateral item, 
which means that it is only at this time that he is considered 
a paid bailee (Tosafot). 

The commentaries discuss the relationship between this 
case and that of one who safeguards an item for another as 
a favor. The difference is that although that individual also 
must tend to the item periodically, the agreement when 
he became a bailee was that he would be liable only as an 
unpaid bailee (Ritva). 
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Perek VI 
Daf 82 Amud b 


NOTES 


With regard to a lender who needs the collateral — mbna 
jawab ‘1s: Rashi explains that the lender uses the collateral 
or personal needs. Other early commentaries question this 
explanation, as this would apparently render the lender a full- 
fledged paid bailee. One answer is that the Gemara is referring 
o a case where the parties set a certain time period during 
which the lender may use the collateral, after which he is no 
onger considered a paid bailee (Rabbi Avraham Av Beit Din; 
Ra'avad). Most commentaries accept the interpretation of Rab- 
beinu Hananel that the very act of taking collateral eliminates 
he mitzva status of the loan. See Ma‘ayanei HaHokhma for a 
conceptual discussion of why one’s gaining personal benefit 
undamentally undermines the mitzva status of an action. 
Others emphasize the halakha that if the borrower has no 
money and is therefore unable to repay the loan, and the 
ender needs capital, the lender may pledge the collateral item 
o take out a loan. In this manner he benefits from possession 
of the collateral (Rif). 


So that he shall progressively reduce [pohet] the debt - 
Pim nnis nya: This quotation from the mishna on 80b 

appears here with a slight variation. The text of the mishna 

on 8ob reads: It is permitted for a person to rent out a poor 
person's collateral that was given to him for a loan, so that by 
setting a rental price [posek] for it he will thereby progressively 
reduce the debt. Rashi and others explain the mishna in light 
of the version here: One who holds the collateral of a borrower 
may fix a price on it in order to rent it out and thereby reduce 
pohet] the borrower's debt. Both versions appear in numerous 
manuscripts and early commentaries. A third version of the 

ext reads: It is permitted for one to rent out a poor person's 
collateral for less [befahot] in order to rent it out continually, 
i.e., the creditor may rent it out even at reduced prices for this 
purpose (see Ritva and Meiri). 


But | wonder — »3t¢ AM: The text should read Rabbi Elazar, 
not Eliezer, i.e., Rabbi Elazar ben Shamua, who was a contem- 
porary and colleague of Rabbi Meir and Rabbi Yehuda. By con- 
rast, the unspecified Rabbi Eliezer mentioned in the mishna is 
Rabbi Eliezer ben Hyrcanus, who lived in an earlier period and 
could not have responded to Rabbi Meir and Rabbi Yehuda. 
Furthermore, this Rabbi Elazar should not be confused with 
he amora Rabbi Elazar, who suggests in the Gemara that the 
ext of the mishna is broken. That is Rabbi Elazar ben Pedat, a 
disciple of Rabbi Yohanan. It is apparent from the baraita cited 
at the beginning of the Gemara that Rabbi Elazar is referring 
o a dispute between Rabbi Meir and Rabbi Yehuda, and that 
he rules in accordance with Rabbi Meir's opinion, despite the 
act that he does not accept his reasoning. 
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they disagree with regard to a lender who needs the collateral," 
i.e., the lender wants to use the collateral and deduct the value ofits 
use it from the amount of the loan. One Sage, Rabbi Akiva, holds 
that he is performing a mitzva in that he lent to him, and therefore 
he is considered a paid bailee. And one Sage, Rabbi Eliezer, holds 
that he is not performing a mitzva, as his intention is to lend for 


his own benefit. And consequently he is considered an unpaid 
bailee for the collateral. 
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§ The mishna teaches that Abba Shaul says: It is permitted for a 
person to rent out a poor person’s collateral that was given to him 
for a loan, so that he shall set a rental price for it and thereby pro- 
gressively reduce the debt, because this is considered like return- 
ing a lost item. Rav Hanan bar Ami says that Shmuel says: The 
halakha is in accordance with the opinion of Abba Shaul, but even 
Abba Shaul said his ruling only with regard to a hoe, a chisel, and 
an ax, since the remuneration from these utensils is great and 


their depreciation is small. 
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MI S HN A regard to one who was transporting 


a barrel from one place to another and 


he broke it, whether he was an unpaid bailee or a paid bailee, if 
he takes an oath that he was not negligent he is exempt from pay- 
ment. Rabbi Eliezer says: Both this one, an unpaid bailee, and that 
one, a paid bailee, must take an oath to exempt themselves from 


payment, but I wonder" whether both this one and that one can 
take an oath. In other words, this is the halakha that I heard from 
my teachers, but I do not understand their ruling. 
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To rent out a poor person's collateral so that he shall set 
a rental price for it and thereby progressively reduce the 
debt- Jim nnis ninh ay Sw iawa vaw: One who lends 
based on collateral must take care not to use the collateral, as 
the benefit accruing from doing so would amount to collect- 
ing interest on the loan. In a case of one who lends to a poor 
person and takes as collateral a work tool, e.g., a hoe or an ax, 
whose depreciation is minor in relation to its rental value, he 
may rent it out even without permission of the owner and 
deduct from the loan the amount earned through renting it. 
Some limit this practice to allowing the creditor only to rent out 
the collateral to others but not to use it for his personal needs. 
This is due to the suspicion that the creditor might use it liber- 
ally without deducting a sufficient amount from the loan. 
Some commentaries claim that the halakha that a credi- 
tor may rent out the collateral to others but may not use it 
for his personal needs applies when the parties to the loan 


HALAKHA 


G E M ARA The Sages taught: With regard to one 


who was transporting a barrel for another 


person from one place to another" and he broke it, whether he 
was an unpaid bailee or a paid bailee, if he takes an oath that 
he was not negligent, he is exempt from payment. This is the state- 
ment of Rabbi Meir. Rabbi Yehuda says: An unpaid bailee takes 
an oath and does not pay, but a paid bailee pays. Rabbi Eliezer 
says: This one and that one take an oath, and I wonder whether 
both this one and that one can take an oath. 


did not explicitly stipulate at the outset that the lender may 
use the collateral, whereas if they did stipulate that he may 
use it, then the lender may use it freely and deduct from the 
loan accordingly (Rema). Some say that if the collateral is a 
book, it is permitted to read it; others prohibit this (Mordekhai). 
There are those who say that nowadays, when books are easily 
accessible, it is permitted to read books taken as collateral 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 3:8; Shulhan 
Arukh, Hoshen Mishpat 72:1, and Arukh HaShulhan there). 


One who was transporting a barrel...from one place to 
another — aipa Dipa... VIVAN: If one was transport- 
ing a barrel from one place to another and it broke, by Torah 
law he is required to pay. The Sages decreed that if the porter 
takes an oath that he did not break it negligently, he is exempt 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:2; Shulhan Arukh, 
Hoshen Mishpat 3041). 
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The Gemara analyzes these opinions. Is that to say that Rabbi Meir 
holds that one who stumbles" is not considered negligent," but 
the victim of an accident? But isn’t it taught in a baraita: If one’s 
pitcher broke in a public place and he did not remove it from there, 
or if his camel fell and he did not stand it up, Rabbi Meir renders 
him liable for the damage they caused? And the Rabbis say that 
he is exempt according to human laws but is liable according to 
the laws of Heaven. Although the court cannot impose liability, 
nevertheless he is morally culpable. And we maintain that they 
disagree with regard to the question of whether one who stumbles 
is negligent. This indicates that Rabbi Meir holds that one who 
stumbles is considered negligent. 


Rabbi Elazar said: Break" the mishna, as he who taught this did 
not teach that, i.e., there are two traditions with regard to Rabbi 
Meir’s opinion. And Rabbi Yehuda came to say a different ruling: 
An unpaid bailee takes an oath and does not pay while a paid 
bailee pays, this one in accordance with his law and that one 
in accordance with his law, as an unpaid bailee is exempt from 
liability for theft and loss, while a paid bailee is liable in those 
cases and exempt only in cases of circumstances beyond his control. 
And Rabbi Eliezer came to say: Yes, there is a tradition that is 
in accordance with the opinion of Rabbi Meir, as I learned from 
my teachers, but I wonder whether both this one and that one 
can take an oath. 


The Gemara asks: Granted, an unpaid bailee takes an oath that 
he was not negligent with regard to the barrel, as required by 
Torah law, but why does a paid bailee take an oath? Even ifhe was 
not negligent he is still required to pay, as he is obligated to pay 
for theft and loss. And even with regard to an unpaid bailee, this 
works out well if the barrel broke on an inclined plane [midron],! 
as the accident occurred due to the difficulty of transporting it, but 
if it broke not on an inclined plane but under different circum- 
stances, how can he take an oath that he was not negligent with 
it? Evidently his negligence caused the accident. 


And even on an inclined plane, this works out well where there 
is no evidence, i.e., in a case without witnesses. But where there is 
evidence, let him bring evidence and be exempt. Why then is he 
forced to take an oath? As it is taught in a baraita: Isi ben Yehuda 
says, with regard to the verse: “And it died or was hurt or driven 
away without an eyewitness, an oath of the Lord shall be between 
them” (Exodus 22:9-10), that one can infer from here that if there 
is an eyewitness, let him bring evidence’ and be exempt." 


NOTES 
mon them and be exempt from taking an oath, and no proof 


Let him bring evidence - 712»: The commentaries explain 
that Isi ben Yehuda’s ruling is for the benefit of the bailee, i.e., 
he must take an oath only if there are no witnesses, whereas 
if there are witnesses he may summon them and he is not 
required to take an oath (Halakhot Gedolot). Others explain that 
it is obvious that where witnesses are available one may sum- 


from a verse is required for that halakha. Rather, Isi ben Yehuda 
derives from the verse that if there are witnesses one must bring 
them, and the bailee cannot exempt himself from payment by 
taking an oath. Only if there are no witnesses may one take an 
oath instead (Rif, Meiri, and most early commentaries). 


NOTES 


One who stumbles - bpm: The case of one who stumbles is 
the subject of a dispute between tanna‘im and lengthy dis- 
cussions in the commentaries. A mishna (Bava Kamma 26a) 
teaches that people are always liable for damage inflicted 
by their body. Some commentaries maintain that one who 
inflicts damage through stumbling is an example of one’s 
causing injury through one's body (Tosafot). Since talmudic 
disagreement persists with regard to stumbling, as in the 
Gemara here, Tosafot distinguish between normal kinds 
of accidents, for which one is always liable, and unusual 
accidents, caused by unforeseeable circumstances or oth- 
erwise out of the individual's control, for which one who 
stumbles is not liable. Others reject this distinction, as the 
Sages cite several examples of relatively unusual accidents 
caused by one’s body for which one is still liable (Ramban). 
Therefore, the Ramban maintains that the dispute over one 
who stumbles indicates that this is not considered a case of 
injury caused by one's body, but an injury caused by one’s 
property, concerning which there is basis for a distinction 
between standard and unavoidable accidents. 


Break [tavra] - man: This term means that the mishna or 
baraita under discussion does not reflect a single opinion, 
but should be broken apart, so to speak, to reflect two differ- 
ent rulings that were fused into one text. Alternatively, tavra 
is a rhetorical term employed to indicate emphasis. Accord- 
ingly, Rabbi Elazar means: Certainly there is a dispute here 
that has not been described explicitly (Rabbeinu Hananel). 


HALAKHA 


One who stumbles is not considered negligent — wbbpm 
xim ywID: One who carries a pitcher and stumbles, breaking 
it and injuring other people when it falls, is exempt. The 
reason is that one who stumbles is not considered negligent. 
Consequently, if someone is injured by the shards of the 
pitcher or by slipping on liquid that spilled out from it, the 
carrier who stumbled is considered exempt by the court. 
Nevertheless, if he had enough time to remove the shards 
and did not do so, he is culpable according to the laws of 
Heaven (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:7; 
Shulhan Arukh, Hoshen Mishpat 412:4). 


LANGUAGE 

Inclined plane [midron] — ți: In Aramaic, the term midron 
means a sloped surface. The origin of the word is unclear. 
Some suggest that it comes from the Aramaic root nun, dalet, 
reish, meaning a stream of water. This speculation is possibly 
corroborated by the Jerusalem Talmud, in which the word 
is usually written mandron or mondron. Others posit that it 
is related to the Arabic word jas, hadar, meaning descent 
from an elevated place. 


HALAKHA 

Let him bring evidence and be exempt — 185") MYI NI: 
If a paid bailee claims that the item in his care was lost by 
accident and there were witnesses to the incident, he must 
bring these witnesses. If he fails to bring witnesses, he must 
pay for the loss. If there were no witnesses, the bailee takes 
an oath that it was an accident and is exempt. The halakha is 
in accordance with the opinion of Isi ben Yehuda (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 3:1; Shulhan Arukh, Hoshen 
Mishpat 304.1, 305:1). 
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NOTES 


This oath is a decree of the Sages - naan npn it yaw 


xt: Since Rabbi Hiyya bar Abba is saying that in pri 


n- 


ciple a porter should be liable for damage but the Sages 
issued a decree to prevent a shortage of willing porters, 


it could be argued that he should have said 
exemption from liability, not the oath, that 


hat it is the 
is a decree 


of the Sages. The commentaries explain that the Sages 
could have decreed that porters should stipulate at the 


outset that they are not liable for damage at all. Instea 


d 


they enacted a more moderate decree and reduced the 
liability of laborers while also showing consideration for 


the employers, by requiring that the porters take an oa 
(Ma‘ayanei HaHokhma). The early commentaries dispu 
whether Rabbi Hiyya bar Abba was referring to th 
opinion of Rabbi Meir, which would mean that his rulin 
applies even to unpaid bailees, or if he was referring 
Rabbi Yehuda's opinion, and therefore it applies only 
paid bailees (Ra’avad; Ramban). 


And Rabbi Yehuda came to say — san TTA DT SONI: 


This passage, from here through Isi ben Yehuda’ sta 


h 


oouan 


e- 


ment, already appears verbatim previously (82b). Many 


manuscripts of the Talmud record the whole section on 
in the first location, while in others it appears only in th 


ly 
e 


second. Some manuscripts and early printings record 
the passage with its component parts in a different order 


(Halakhot Gedolot). 


LANGUAGE 


Market [risteka] - xpa: From the Middle Persian ras- 


tag, meaning a row of houses. 
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The Gemara previously cited Rabbi Elazar’s answer to the 
apparent contradiction between the statements of Rabbi Meir, 
which was followed by an analysis of the various opinions of the 
tanna’im. The Gemara presents a different interpretation. And 
Rabbi Hiyya bar Abba says that Rabbi Yohanan says: ‘There is 
no difficulty with the oath proposed by Rabbi Meir, as this oath 
is a decree of the Sages" for the betterment of the world. The 
reason for this oath is that if you do not say so, that an unpaid 
bailee who broke the barrel in transport can exempt himself by 
means of an oath, you will have no person who will be willing 
to transport a barrel for another from one place to another, 
due to the fear that it might break and he will have to pay. 


The Gemara asks: How exactly does he take an oath? Rava said 

that the phrasing is: I take an oath that I broke it unintention- 
ally. And Rabbi Yehuda came to say:" An unpaid bailee takes 

an oath, while a paid bailee pays, this one in accordance with 

his law and that one in accordance with his law. And Rabbi 

Elazar came to say: Yes, there is a tradition in accordance with 

the opinion of Rabbi Meir. But I wonder whether both this one 

and that one can take an oath. 


Granted, an unpaid bailee takes an oath that he was not neg- 
ligent with regard to the barrel, but why does a paid bailee take 

an oath? Even if he was not negligent, he is still required to 

pay. And even with regard to an unpaid bailee, this works out 

well if the barrel was broken on an inclined plane, but if it broke 

not on an inclined plane but under different circumstances, 
how can he take an oath that he was not negligent with it? 


And even on an inclined plane, this works out well where 
there is no evidence. But where there is evidence, let him 
bring evidence and be exempt. As it is taught in a baraita: Isi 
ben Yehuda says, with regard to the verse: “And it died or was 
hurt or driven away without an eyewitness, an oath of the Lord 
shall be between them” (Exodus 22:9-10), that one can infer 
from here that if there is an eyewitness, let him bring evidence 
and be exempt. 


The Gemara relates: There was a certain man who transported 
a barrel of wine in the market [ beristeka]: of Mehoza and 
broke it on one of the protrusions of a wall in Mehoza. The 
case came before Rava,’ who said to him: With regard to the 
market of Mehoza, people are generally found there. Go and 
bring evidence in your favor and you will be exempt. Rav Yosef, 
Rava’s son, said to him: In accordance with whose opinion did 
you issue this ruling? In accordance with the opinion of Isi ben 
Yehuda? Rava said to him: Yes, I ruled in accordance with the 
ruling of Isi, and we hold in accordance with his opinion. 


PERSONALITIES 


Rava — 31: Rava, one of the most important fourth-generation 
amora'im of Babylonia, was the son of the amora Rav Yosef bar 
Hama and a colleague of Abaye. Rava was born in the town of 
Mehoza where he studied Torah from Rav Nahman bar Ya'akov 
and Rav Hisda. The Gemara relates that Rava and his study partner 
Rami bar Hama were visiting their teacher Rav Hisda, whose 
young daughter sat on his lap. Rav Hisda playfully asked her 
which of the scholars shed like to marry. The girl diplomatically 
answered that she'd like to marry both of them, whereupon Rava 
responded that he'd be last. Indeed, the daughter eventually mar- 
ried Rami bar Hama, and upon his death married Rava (Bava Batra 
12b). Rava considered Rav Yosef his primary teacher and would 
depart his company by walking backward, causing multiple 
injuries to his heels (Yoma 53a). Upon Rav Yosef's death, Abaye 
was chosen to succeed him as head of the yeshiva of Pumbedita. 
Rava subsequently opened a new yeshiva in Mehoza. 

Rava's learning style was strictly logical, with greater emphasis 
placed on reason than on reported statements. He expressed 
this preference with the aphorism: One spicy pepper is better 


than a whole basket of squash (Hagiga 10a). The Talmud records 
innumerable disputes between Rava and Abaye, ruling in Rava’s 
favor in all but six instances. Rava did become head of the yeshiva 
in Pumbedita when Abaye died, but he transferred his teacher's 
academy to his adopted locale of Mehoza. This resulted in Rava’s 
yeshiva standing as the lone Babylonian house of study during 
this period. Among Rava's important students were Rav Pappa 
and Rav Huna, son of Rav Yehoshua. Many other amora’im, such 
as Rav Zevid; Mar, son of Rav Yosef; and Rav Mesharshiyya quote 
Rava's statements. 

Rava was a modest man who was prepared to publicly admit 
an error he had committed in his statements (Eiruvin 104a). He 
was rich and maintained ties with the government. Rava was 
equally versant in the halakhic and aggadic areas of Jewish schol- 
arship, and was known for employing Aramaic folk sayings. Upon 
Rava’s death, his yeshiva became two separate academies, with 
Rav Nahman bar Yitzhak heading the yeshiva at Pumbedita, and 
Rav Pappa founding an academy in Neresh. 
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The Gemara relates a similar incident. There was a certain 
man who said to another: Go and buy for me four hundred 
pitchers of wine. The second man went and bought them for 
him. Ultimately, he came before the first man and said to 
him: I bought four hundred pitchers of wine for you, but 
they fermented." 


The case came before Rava, who said to the second man: If 
four hundred pitchers of wine had fermented, this matter 
would generate publicity," i.e., people would have heard of this 
occurrence. Consequently, go and bring proof that initially, 
when you purchased the pitchers, the wine was good, and you 
will be exempt." Rav Yosef, Rava’s son, said to him: In accor- 
dance with whose opinion did you issue this ruling? According 
to that of Isi ben Yehuda? Rava said to him: Yes, I ruled in 
accordance with the ruling of Isi, and we hold in accordance 
with his opinion. 


The Gemara relates: Rav Hiyya bar Yosef issued a decree in the 
city of Sikhra," where he was the presiding Sage: With regard 
to those who carry loads on a pole [be‘agra]‘ and the item 
breaks, they must pay half. What is the reason? Such a pole is 
used to carry loads that are too much for one individual to carry 
and too little for two. Consequently, this breakage is close to an 
accident and equally close to negligence, and therefore they 
compromise with a payment of half liability. Ifhe carried it with 
a digla," a wooden tool designed for double loads, he pays in full, 
as the use of such a tool indicates that he was carrying a load 
beyond the capacity of a single individual to bear and therefore 
acted negligently. 


NOTES 


They fermented — 1b 3D: The concern of the one on 


This matter would generate publicity [kala] - mx xop 


whose behalf the wine was purchased was that his buyer 
might have bought wine that had already fermented and 
is lying when he claims that the wine was good when he 
bought it. Some say that he suspects the other of buying good 
wine and fraudulently keeping it for himself, replacing it with 
fermented wine that was already in his possession (Rabbeinu 
Yehonatan of Lunel). 


sopa mtb: Some commentaries explain that the term kala, 
which literally means voice, refers to the anguished cries the 
buyer certainly would have uttered when he discovered that 
the wine had fermented. If no one heard these cries, then 
presumably events did not transpire as he reported them 
(Ra’avad). Later commentaries discuss the similarities and 
differences between the Gemara's treatment of publicity here 
and elsewhere (Ma‘ayanei HaHokhma; Beit Aharon). 


HALAKHA 


And you will be exempt - 9%): An agent who claims that 
an accident occurred can take the same type of oath that a 
bailee takes and be exempt. This is the halakha only if the 
accident is claimed to have occurred under circumstances 
such that only the bailee would know about it. By contrast, i 
he claim is that the accident occurred either under circum- 
stances where there are known witnesses, or it is claimed to 
have occurred in a public place and the assumption is that i 
is possible to find witnesses if necessary, the agent is exemp 
rom paying for the damage only if he brings witnesses. This 
ruling follows the ruling with regard to the incident in the 
Gemara concerning one who purchased a large quantity o 
wine and it fermented. Some claim that this is the halakha 
specifically with regard to claims by bailees that they are no 
liable for damage caused. By contrast, in cases of loan repay- 
ment, returning lost items, and the like, where the defendants 
claim that they already returned the item or money, they 
are exempted by taking an oath even if there is evidence, 


as people sometimes repay privately (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 2:9; Shulhan Arukh, Hoshen Mishpat 
187:1-3, and in the comment of Rema and Sma there). 


Rav Hiyya bar Yosef issued a decree in Sikhra — 31 prs 
1a gpi’ Ta KM: The Sages decreed that in the case of 
wo porters who were carrying a heavy load that was heavy 
or one individual but light for two, if they drop and break the 
oad they must pay half if there are witnesses that they were 
not negligent. If there are no witnesses, they take an oath 
hat they were not negligent and pay half. If one individual 
ransports a large barrel that is not ordinarily carried by one 
and it breaks, he is considered negligent and must pay in full 
(Rambam). Others hold that whenever a load that is light for 
wo people is carried by one, he is not considered negligent, 
even if it is heavy for one. Therefore, a porter who carries a load 
of this type by himself is required to pay only half (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 3:2; Shulhan Arukh, Hoshen 
Mishpat 304:2—4, and in the comment of Rema). 


LANGUAGE 


Pole [agra] - XXX: Apparently this should read agda, meaning 
pole or staff. 


Digla- xb: Some hold that the origin of this term is the Greek 
SikeMa, dikella, meaning a two-pronged fork. This supports 
the interpretation of the geonim that the digla is another kind 
of pole, shaped like a fork. 
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NOTES 


ies find it inconceivable that Rabba bar bar Hanan would 
have confiscated their cloaks in this manner. They provide 
various contextual explanations as to why this brazen action 
was a reasonable response. Rashi says that this incident 
must have occurred in a place that was not on an incline, 
and therefore there was some aspect of negligence on 
the part of the porters that justified the employer's action. 
Others suggest that it occurred in a place where there were 
witnesses (Rabbeinu Hananel). Yet others claim that it was 
unknown whether they had been negligent, and Rabba 
bar bar Hanan confiscated their cloaks only to force them 
to appear in court (Ramban). Alternatively, the cloaks were 
already in Rabba bar bar Hanan’s possession, and all he did 
was refuse to return them until the details of the incident 
were Clarified (Beit Aharon). 


Is this the halakha — 9333 %37: Although some commentar- 
ies maintain that Rav’s judgment was legally correct, most 
insist that according to the letter of the law, Rabba bar bar 
Hanan was not required to pay them their wages. Instead, 
Rav instructed him to do so as an act of piety. Some claim 

that for a distinguished individual such as Rabba bar bar 
Hanan, pious conduct is actually required by halakha (Marit 
HaAyin). In the Jerusalem Talmud similar stories are related 

about other Sages. 


HALAKHA =—W¥—W¥—_——_—_—__- 
That you may walk in the way of good men — bn wid 
wv 1172: If barrels broke while workers were transporting 
them from place to place, by Torah law they must pay the 
owner for the lost property. The Sages were concerned 
that this ruling would make it difficult to find people will- 
ing to serve as porters. Therefore, they decreed that the 
workers do not have to pay if they take an oath that they 
were not negligent. Some commentaries, following the 
straightforward meaning of the incident involving Rabba 
bar bar Hanan, hold that not only are the workers exempt 
from paying for the damage, but they even receive their 
wages. Others maintain that the workers do lose their 
wages, but if they are in need of a livelihood, it is an act 
of piety to pay them (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 3:2; Shulhan Arukh, Hoshen Mishpat 304:1, and Sma 
and Taz there). 
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The Gemara relates an incident involving Rabba bar bar Hanan: 
Certain porters broke his barrel of wine after he had hired them 
to transport the barrels. He took their cloaks" as payment for the 
lost wine. They came and told Rav. Rav said to Rabba bar bar 
Hanan: Give them their cloaks. Rabba bar bar Hanan said to 
him: Is this the halakha? Rav said to him: Yes, as it is written: 
“That you may walk in the way of good men” (Proverbs 2:20)" 
Rabba bar bar Hanan gave them their cloaks. The porters said to 
Rav: We are poor people and we toiled all day and we are hun- 
gry and we have nothing. Rav said to Rabba bar bar Hanan: Go 
and give them their wages. Rabba bar bar Hanan said to him: Is 
this the halakha?" Rav said to him: Yes, as it is written: “And 
keep the paths of the righteous” (Proverbs 2:20). 
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In the course of this chapter’s discussions and analyses, several basic points were 
clarified with regard to agreements between employers and laborers. On the one 
hand, work agreements do not completely shackle laborers, as the Torah states that 
God proclaims: “For to Me the children of Israel are servants” (Leviticus 25:55). The 
Sages infer from this verse that Jews can be servants only to God, but not to other 
servants of God. Consequently, labor relations depend on human freedom, which 
means that employers do not have the authority to force laborers to work. 


On the other hand, this freedom for laborers does not grant them the right to cause 
their employers financial loss. Laborers must compensate employers for monetary 
loss due to their refusal to work commensurate with the loss caused. In this way, there 
is a balance between the two sides, so that market forces, the employer’s needs, the 
type of labor, and the skill level of the laborers are all factors guiding their negotia- 
tions, both prior to the beginning of the work and whenever disputes arise during 
the course of the assignment. Furthermore, in each specific case, the reason the party 
in question reneged is also taken into consideration, as people generally do not enter 
into agreements with the intent to take responsibility for incidents that occur due to 
circumstances beyond their control. 


With regard to renting animals, the bulk of halakhic restrictions apply to the own- 
ers renting them out, as they may not unilaterally renege on their commitments to 
the renters. Yet here too there are limits. For example, the renter is not entitled to 
compensation for damage caused to the animal in the course of sensible fulfillment 
of the agreement if the reason for the damage is not the owner’s fault. Additionally, 
there is a principle that whoever changes the terms accepted by both parties is at a 
disadvantage. Although there are disputes with regard to precisely what defines a 
change from the terms of an agreement, nevertheless, it can be broadly stated that if 
damage occurs and one party has diverged from the agreement, that party is liable 
for compensatory damages. 


Concerning artisans’ and skilled laborers’ responsibility for the item in their posses- 
sion, the consensus is that they are considered paid bailees: Although they are not 
actually paid for safeguarding the item, they are liable for theft and loss, as they do 
derive financial benefit from the fact that the item is in their custody. With regard to 
hired porters, not only are they liable to pay for damage that occurred to items while 
they transported them, but they also bear a presumption of negligence from which 
they can free themselves only by taking an oath to the contrary. 


This chapter also distinguished between basic obligations and pious acts that are not 
formally required and yet are considered to constitute the heart and spirit of halakha. 
These pious acts result from a consideration of not only the minimal, formal require- 
ments of an employer, but also the personal needs and problems of the laborers. 


Summary of 
Perek VI 
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Man goes forth to his work and to his labor until the evening. 
(Psalms 104:23) 


When you come into your neighbor's vineyard, then you may 
eat grapes until you have enough at your own pleasure; but 
you shall not put any in your vessel. When you come into your 
neighbor's standing grain, then you may pluck ears with your 
hand; but you shall not move a sickle on to your neighbor's 
standing grain. 

(Deuteronomy 23:25-26) 


You shall not muzzle an ox in its threshing. 
(Deuteronomy 25:4) 


If a man deliver to his neighbor a donkey, or an ox, or a sheep, 
or any beast, to keep, and it dies, or is hurt, or driven away, no 
man seeing it; the oath of the Lord shall be between them both, 
to see whether he has not put his hand to his neighbor's goods; 
and its owner shall accept it, and he shall not make restitution. 
But if it is stolen from him, he shall make restitution to its owner. 
Tf it is torn in pieces, let him bring it for witness; he shall not 
make good that which was torn. 

(Exodus 22:9-12) 


The main halakhot dealing with the hiring of laborers and terms of employment 
between a worker and his employer were clarified in the sixth chapter of this tractate. 
Several halakhot concerning hired laborers, however, were not addressed, particularly 
the right granted laborers by the Torah to eat from their employer’s produce while 
engaged in their work. 


This halakha is based on the tradition of the Sages that the verse: “When you come 
into your neighbor’s vineyard, then you may eat grapes,” is speaking of a laborer work- 
ing in a vineyard or in any other field where there is produce. As is invariably the case, 
the verse itself does not provide all the details of the halakha. Does this right to eat 
apply to one who performs any type of work or only specific forms of labor? When 
are laborers permitted to eat, and how much may they consume? The central issue 
from a legal perspective is whether the right of laborers to sustenance is a monetary 
right, which can be transferred to another, or whether it is a personal right that can 
be exercised only by the worker himself. 


Incidental to the discussion of laborers’ rights, this chapter addresses a similar 
halakha, the prohibition against muzzling an ox when it threshes grain. This halakha 
also requires clarification: Does it apply only to an ox, or are other animals also 
included in the prohibition? Similarly, does it refer solely to the specific action of 
threshing grain or to other forms of animal labor as well? The Gemara also discusses 
in which cases this mitzva applies, and whether or not one may use artifice to avoid 
this obligation. 


The chapter moves on to a different topic, the halakha of bailees. This subject, which 
is mentioned many times in Bava Metzia, is brought to a conclusion through a defini- 
tion of the various categories of bailees, with their different levels of responsibility 
for the item that was entrusted to their possession. Since these halakhot involve 
monetary matters, it must be established whether all bailees are necessarily classified 
as one of these fixed types, or whether the parties have the option of forming other 
agreements between them if they so choose. 


Introduction to 
Perek VII 
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MI S H NA Wi regard to one who hires laborers and 


tells them to rise exceptionally early and to 
continue working until exceptionally late," if this is in a locale 
where laborers are not accustomed to rising so early or to continu- 
ing to work until so late, the employer is not permitted to compel 
them to do so. In a locale where employers are accustomed to 
feeding their laborers, the employer must feed them. If they are in 
a locale where an employer is accustomed to providing their labor- 
ers with sweet foods, he must provide such food. Everything is in 
accordance with the regional custom in these matters. 


There was an incident involving Rabbi Yohanan ben Matya, who 
said to his son: Go out and hire laborers for us. His son went, hired 
them, and pledged to provide sustenance for them as a term of their 
employment, without specifying the details. 


And when he came back to his father and reported what he had 
done, Rabbi Yohanan ben Matya said to him: My son, even if you 
were to prepare a feast for them like that of King Solomon in his 
time,® you would not have fulfilled your obligation to them, as 
they are the descendants of Abraham, Isaac, and Jacob. Rather, 
before they begin engaging in their labor, go out and say to them: 
The stipulation that food will be provided is on the condition that 
you have the right to claim from me only a meal of bread and 
legumes, which is the typical meal given to laborers. Rabban 
Shimon ben Gamliel says: Rabbi Yohanan ben Matya’s son did not 
need to state this condition, as the principle is that everything is in 
accordance with the regional custom." 


G E M A RA With regard to the mishna’s statement that 


an employer may not compel his laborers to 
rise exceptionally early and continue working until exceptionally 
late, the Gemara asks: Isn’t this obvious?" By what right can he force 
them to do so? The Gemara explains: No, the mishna’s ruling 
is necessary only in a case where the employer increased their 
wages" beyond the standard in that place. Lest you say that the 
employer could say to the laborers: The fact that I increased your 
wages was with the understanding that you would rise early 
and continue working late for me, the mishna therefore teaches 
us that the laborers can say in response to the employer: The fact 
that you increased our wages was with the understanding that 
we would perform quality work for you, not that we would work 
longer hours. 


Q Reish Lakish says: A laborer’s entrance into the city from the 
field at the end of a day’s work is at his own expense, i.e., he must 
work until the very end of the day before returning home, and he is 
not paid for his travel time. In contrast, his departure to work is at 
his employer’s expense, i.e., he may travel after sunrise, which is 
time that he is paid for. The source for this is as it is stated: “The 
sun rises; they slink away and couch in their dens; man goes forth 
to his work and to his labor until the evening” (Psalms 104:22-23). 
This verse indicates that people set out to work only from sunrise, 
but they work until the very end of the day. 


His departure to work is at his employer's expense — intk*x»a 


NOTES 


this halakha is so that the laborer will have time to pray between 


man bya bwn: Some commentaries explain that the reason for dawn and sunrise (Josafot). 
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HALAKHA 


To rise early and to continue working until late - paw 
Dw: With regard to one who hires laborers and wants 
them to come to work earlier or stay later than is accepted, 
he cannot compel them to do so, even if he pays them 
more than the standard rate. He may establish that exten- 
sion of working hours as an explicit condition of employ- 
ment at the time of their hiring (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 9:1; Shulhan Arukh, Hoshen Mishpat 331:1). 


Everything is in accordance with the regional custom — 
grian amaa YaN: In a case where one hires laborers with- 
out specifying their conditions of employment, if they are 
in a locale which has standard practices, the employer 
may not deviate from those practices. Similarly, regional 
practices are followed with regard to laborers’ right to sus- 
tenance. This halakha is in accordance with the opinion of 
Rabban Shimon ben Gamliel (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 9:1; Shulhan Arukh, Hoshen Mishpat 331:2). 


BACKGROUND 

A feast... like that of King Solomon in his time - nyp 
inywa miw: Rashi explains this expression in tractate 
Taanit (29b) i in light of the story that Solomon was removed 
from his throne for a period of time and became a destitute, 
wandering pauper. Therefore, the Gemara states: Like that 
of King Solomon in his time, meaning at the time when 
he was a king. 


NOTES 


Isn't this obvious, etc. -^31 8Ww3: Since the mishna states 
explicitly that all conditions of employment follow the 
regional custom, the Gemara asks why it mentions the 
specific example of working from an exceptionally early 
hour until exceptionally late (Ra’avad). 


Where he increased their wages — INNY ITI NOD: The 
later commentaries discuss the halakha in a case where 
it cannot be argued that the increased wages were for 
higher-quality work. They raise the question of whether the 
employer can reasonably claim that the increased wages 
are proof enough that the laborers were expected to 
increase their number of work hours (see Nefesh Hayya). 


HALAKHA 

His departure to work is at his employer's expense — 
maa bya bwn inwwa: In a city that does not have an 
accepted practice with regard to laborers, or in a case 
where one hired laborers with the explicit condition that 
they have the status of laborers by Torah law, the laborers 
must leave their homes at sunrise and continue working 
until nightfall. On Shabbat eve they may leave work early 
so that they have sufficient time to prepare for Shabbat 
(Shulhan Arukh, Hoshen Mishpat 331:1, and in the comment 
of Rema). 
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HALAKHA 

With regard to a new city - mon ya: If a city does 
not have a standard practice with regard to laborers, 
and most of its laborers come from a place which does 
have an accepted custom, the practice follows that of 
their place of origin. Some rule, based on the Jerusalem 
Talmud, that if the actual hiring of the laborers occurred 
elsewhere, one follows the practice of the place where 
they were hired (Shulhan Arukh, Hoshen Mishpat 3311, 
and in the comment of Rema). 


NOTES 


In which all the beasts of the forest creep forth 
[tirmos] - sy inn bs Warn ia: The Ramban's Com- 
mentary on the Torah (Genesis 1:24) explains that the 
term tirmos, meaning creep forth, alludes to the wicked 
who trample upon [romes] others. 


You will not have a single righteous person who will 
not have his own residence in the World-to-Come as 
befitting his dignity - 11912 paw pn pas dab px 
itia 9: This is derived from a textual nuance in the 
verse. Grammatically, the verse should say: They couch 
in their den, in the singular. Instead, the verse uses the 
plural form “dens” This indicates that there are sepa- 
rate sections for each righteous individual (Rashash). 
Elsewhere, the commentaries explain at length that no 
two righteous people have exactly the same character, 
and that these spiritual differences are most apparent 
in the World-to-Come. 


S A 


This verse compares all people to hired laborers, a as 
everyone should spend their lives working for God. Like 
laborers, they receive their reward only at the conclu- 
sion of their work (Minhat HaBoker). 


PERSONALITIES 

Rabbi Elazar, son of Rabbi Shimon — awh 27 
jyaw vara: Rabbi Elazar, son of Rabbi Shimon, was 
a contemporary of Rabbi Yehuda HaNasi and was a 
distinguished scholar like his father, Rabbi Shimon 
bar Yohai. Rabbi Elazar’s remarkable personality is the 
subject of numerous anecdotes. When Rabbi Shimon 
bar Yohai, who was strongly opposed to Roman rule, 
was betrayed to the authorities by informers, Rabbi 
Elazar fled with his father and lived with him in a cave 
or thirteen years (Shabbat 33b). The two lived on the 
barest essentials and spent their time studying Torah. 
During this period, Rabbi Elazar learned almost every- 
hing he knew from his father, who was his principal 
eacher, despite the fact that Rabbi Elazar occasionally 
disagreed with his halakhic rulings. Rabbi Elazar also 
earned from other scholars of his father’s generation, 
including Rabbi Yehuda, Rabbi Elazar ben Shammua, 
and Rabbi Meir. 


LANGUAGE 
Officer [parhagavna] — 313719: Apparently from the 
Middle Iranian pahrag-ban, pahrag meaning protection 
and pan meaning a guard. 


Edict [harmana] - K977: Apparently from the Middle 
Parthian hraman, meaning command or order. 
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The Gemara asks: But if employment practices are in accordance 
with regional custom, how can a source be cited from a verse? 
Let us see how they are accustomed to working in that place. 
The Gemara answers: The statement of Reish Lakish is with 
regard to a new city," which does not yet have an accepted 
practice. The Gemara asks: Even so, let us see from which city 
the laborers originally came, and let them follow the customs 
of that city. The Gemara answers: This is a case of an eclectic 
group of laborers, who came from many different cities. The 
Gemara offers an alternative answer: If you wish, say instead that 
the employer said to the laborer: I am hiring you as a laborer 
by Torah law. According to this explanation, Reish Lakish is 
detailing the halakha by Torah law. 


With regard to the aforementioned psalm, the Gemara notes: 
Rabbi Zeira interpreted a verse homiletically, and some say 
that Rav Yosef taught in a baraita: What is the meaning of that 
which is written: “You make darkness and it is night, in which 
all the beasts of the forest creep forth” (Psalms 104:20)? “You 
make darkness and it is night”; this is referring to this world, 
which resembles nighttime. “In which all the beasts of the 
forest creep forth”; these are the wicked in this world, who 
resemble a beast of the forest, as the wicked have great influence 
in this world. 


With regard to the World-to-Come, the verse states: “The sun 
rises; they slink away and couch in their dens” (Psalms 104:22). 
“The sun rises” for the righteous, and “they slink away,’ i.e., 
the wicked go to Gehenna. As for the phrase: “And couch 
in their dens,” it is interpreted as follows: You will not have a 
single righteous person who will not have his own residence 
in the World-to-Come, as befitting his dignity.“ With regard to 
the phrase: “Man goes forth to his work,” it indicates that the 
righteous go forth to receive their reward. Finally, the phrase: 
“And to his labor until the evening” (Psalms 104:22), teaches 
that the verse is referring to one who has completed his labor 
by the evening, i.e., before the evening of his lifetime, his death. 


The Gemara relates a story that involves rising early. Rabbi Elazar, 
son of Rabbi Shimon,’ found a certain officer [parhagavna]' 
whose responsibility was to arrest thieves. He said to the officer: 
How are you able to arrest them? Aren’t they likened to beasts, 
as it is written: “You make darkness and it is night, in which all 
the beasts of the forest creep forth” (Psalms 104:20)? There 
are those who say that he said to him a proof from this verse: 
“He lies in wait in a secret place as a lion in his lair, he lies in 
wait to catch the poor; he catches the poor when he draws him 
up in his net” (Psalms 10:9). Since the wicked are so devious, 
perhaps you apprehend the righteous and leave the wicked 
alone? 


The officer said to him: But what should I do? It is the king’s 
edict [harmana]! that I must arrest thieves, and I am perform- 
ing my job to the best of my ability. Rabbi Elazar, son of Rabbi 
Shimon, said to him: Come and I will instruct you how you 
should do it. At the fourth hour of the day enter the tavern. 
When you see someone drinking wine, holding his cup in his 
hand, and dozing, inquire about his background. 


Ifhe is a Torah scholar and is dozing, assume that he rose early 
in the morning for his studies. If he is a daytime laborer, assume 
that he rose early and performed his work. And if his work is 
at night and no one heard him working, it is possible that this is 
because he draws copper wires, which is a form of labor that does 
not produce noise. And if he is none of these, he is a thief, and 
you should arrest him, as it can be assumed that he was awake 
the previous night because he was stealing, and that is why he is 
now dozing off. 
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This matter of the advice of Rabbi Elazar, son of Rabbi Shimon, 
was heard in the king’s palace. The king’s ministers said: Let the 
reader of the letter be its messenger [parvanka],' i.e., since 
Rabbi Elazar, son of Rabbi Shimon, offered this advice, he should 
be the one to implement it. They brought Rabbi Elazar, son 
of Rabbi Shimon, to the authorities who appointed him to this 
task, and he proceeded to arrest thieves." Rabbi Yehoshua ben 
Korha® sent Rabbi Elazar, son of Rabbi Shimon, the following 
message: You are vinegar, son of wine, i.e., you are wicked in 
comparison to your father, the righteous Rabbi Shimon, just 
as vinegar is spoiled wine. Until when will you inform on the 
nation of our God" to be sentenced to execution by a gentile 
king’s court? 


Rabbi Elazar, son of Rabbi Shimon, sent a message back to him: 
I am merely eradicating thorns from the vineyard," i.e., I am 
removing the wicked from the Jewish people. Rabbi Yehoshua ben 
Korha sent back to him: Let the Owner of the vineyard, i.e., God, 
come and eradicate His own thorns. It is not your place to do 
this. The Gemara relates: One day, a certain laundryman met 
Rabbi Elazar, son of Rabbi Shimon, and called him vinegar, son 
of wine. Rabbi Elazar, son of Rabbi Shimon, said: From the fact 
that this man acted so insolently" by vilifying a Torah scholar, 
one can conclude that he is a wicked person. He told the autho- 
rities: Arrest that man. They arrested him and condemned him 
to death. 


After his mind settled, i.e., when his anger abated, Rabbi Elazar, 
son of Rabbi Shimon, regretted his hasty decision. He went after 
the laundryman in order to ransom him and save him from execu- 
tion, but he was unable to do so. He read the verse about him: 


“Whoever keeps his mouth and his tongue," keeps his soul from 


troubles” (Proverbs 21:23), i.e., had the laundryman not issued 
his derogatory comment he would have been spared this fate. 
Ultimately, they hanged the laundryman. Rabbi Elazar, son of 
Rabbi Shimon, stood beneath the gallows and wept. Those 
who were present said to him: Our teacher, let it not be bad 
in your eyes that you caused his death, as this laundryman was 
a wholly wicked person; you should know that he and his son 
both engaged in intercourse with a betrothed young woman’ 
on Yom Kippur. 


NOTES 


They brought Rabbi Elazar, son of Rabbi Shimon, and he 
proceeded to arrest thieves — jipiaw ‘21a ahs va TN 
Sum 9433 DA XP}: Many commentaries ask how Rabbi Elazar, 
son of Rabbi Shimon, was permitted to condemn people to 
death if they were not liable to receive the death penalty by 
Torah law. Some explain that a monarch is entitled to impose 
harsh decrees for the betterment of the society. Since capital 
punishment was the law of the kingdom, it was permitted for 
Rabbi Elazar, son of Rabbi Shimon, to perform this task (Ritva). 
Others add that although technically he was allowed to act in 
his capacity, nevertheless it was unbecoming of someone of 
his stature. This explains why Rabbi Yehoshua ben Korha called 
him by the degrading epithet: Vinegar, son of wine (see Meiri). 


I am eradicating thorns from the vineyard — man ay yip 
D7 ya: This metaphor alludes to the opinion that allowing 
horns to grow in a vineyard is a violation of the prohibition 
of diverse kinds. Accordingly, eradicating them rectifies the 
vineyard. Rabbi Yehoshua ben Korha responded in the same 
erms by pointing out that in the case of diverse kinds in a vine- 
yard, only the owner of the vineyard is obligated to eradicate 
hem (Torat Hayyim). Alternatively, Rabbi Elazar, son of Rabbi 
Shimon, is saying that thorns cause wine to turn into vinegar, 


and therefore his actions will result in the production of wine 
rather than vinegar (Maharsha). 


From the fact that this man acted so insolently - -pyna 
xT soap: Some explain that the man was considered insolent 
because he insulted Rabbi Elazar, son of Rabbi Shimon, in per- 
son, whereas Rabbi Yehoshua ben Korha expressed his opinion 
only through a messenger (Ein Yehosef). 


Whoever keeps his mouth and his tongue - iw yp Ww: 
Some commentaries explain that Rabbi Elazar, son of Rabbi 
Shimon, said this in reference to himself, i.e., had he kept quiet, 
that man would not have been arrested (Maharsha). 


That he and his son both engaged in intercourse with a 
betrothed young woman — AbviKa TWI bya jam mw: The 
early commentaries explain that if a son engages in intercourse 
with a betrothed young woman first, followed by his father, the 
father's transgression is punishable by strangulation, which is 
what ultimately occurred in this case. The straightforward expla- 
nation as to why this sin is mentioned is that it is considered 
especially despicable behavior, in particular on Yom Kippur, as 
expressed the verse: “And a man and his father go to the same 
maid, to profane My holy name” (Amos 2:7). 
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LANGUAGE 


Messenger [parvanka] — p32: Related to the Middle 
Persian parwānag, meaning a guide. 


PERSONALITIES 


Rabbi Yehoshua ben Korha - npp a ywim »ay: One of 
he elder tanna‘im in the generation of Rabban Shimon 
ben Gamliel 1. Many commentaries identify him as Rabbi 
Yehoshua, son of Rabbi Akiva, but others question this claim. 
Little is known of Rabbi Yehoshua ben Korha’s personality, 
and relatively few statements are cited in his name. Rabbi 
Yehoshua ben Korha lived such a long life that he blessed 
Rabbi Yehuda HaNasi: May it be God's will that you reach 
half my days. Because he lived so long, he is recorded as 
having exchanges with Sages from several generations. By 
he end of his life, he was accepted and respected by all, as 
many of the Sages of his generation sought his blessing. 
Additionally, he would take the initiative to seek out others 
and offer them his guidance. 


HALAKHA 

Until when will you inform on the nation of our God - ty 
avy Sw say spin mms Im: It is prohibited to inform on 
a Jewish person to gentile authorities, with regard to both 
criminal and monetary matters, even if he is a wicked and 
sinful individual. Anyone who informs on a Jewish person 
has no share in the World-to-Come (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 8:9; Shulhan Arukh, Hoshen Mishpat 
388:9). 
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BACKGROUND 
Sedative — xnyw7 KaD: Even in ancient times sedatives 
were used for surgery. Narcotic substances, e.g., hemp 
and poppy, were extracted from various plants and used 
for sedation. 


NOTES 
And cut open his belly - mp) aya: Some suggest 
that Rabbi Elazar, son of Rabbi Shimon, wanted to deter- 
mine whether his obesity was natural or whether it was 
a sickness that befell him as punishment for his behavior 
(see Pardes Rimmonim). 


PERSONALITIES 


Rabbi Yishmael, son of Rabbi Yosei - +373 xvi» 27 
ït: This Rabbi Yishmael was a tanna in the last genera- 
ion of the tanna‘im and the eldest son of Rabbi Yosei bar 
Halafta. Although he studied under other Sages, includ- 
ing Rabbi Akiva, Rabbi Yishmael achieved renown as the 
outstanding disciple of his father, Rabbi Yosei, from whom 
he acquired most of his Torah knowledge. Rabbi Yishmael 
was a noted scholar in his generation. He was considered 
o have taken over from his father and was the leading 
rabbinic authority in his hometown of Tzippori in the 
Galilee. Nevertheless, he still accepted the authority of 
Rabbi Yehuda HaNasi. He established himself as a student 
of Rabbi Yehuda HaNasi and was considered his outstand- 
ing disciple, although they were approximately the same 
age and he was a friend of his family. One also finds Rabbi 
Yishmael engaged in discussions with Rabbi Shimon, son 
of Rabbi Yehuda HaNasi, and with Rabbi Hiyya. 


Perek VII 
Daf84 Amuda 


BACKGROUND 


Asia Minor 
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Upon hearing this, Rabbi Elazar, son of Rabbi Shimon, placed his 
hand upon his belly, over his innards, and said: Rejoice, my innards, 
rejoice! If your mere suspicions are so accurate, all the more so 
your certainties must be correct. If the condemnation of this man 
based upon the suspicions raised by his insolence proved to be correct, 
the identification of thieves in accordance with logical reasoning 
must certainly be accurate. I am assured about you, my innards, that 
worm and maggot will not affect you, which is a sign ofa completely 
righteous person. 


Nevertheless, his mind was not calmed. He decided to test himself. 
He arranged for people to give him a sedative® to drink, and they 
brought him into a house of marble, where surgeries were per- 
formed, and cut open his belly." They removed baskets upon bas- 
kets of fat from it, placed them in the hot sun in the summer months 
of Tammuz and Av, and the fat did not putrefy. In this manner, 
Rabbi Elazar, son of Rabbi Shimon, received proof that his decisions 
were correct and that he was a wholly righteous individual. 


The Gemara questions what the proof was: This is not sufficient proof, 
as all fat that is not attached to flesh does not putrefy. The Gemara 

answers: True, all fat not attached to flesh does not putrefy, but the 

red veins within the fat do putrefy. Here, by contrast, although there 

were red veins in the fat, they did not putrefy, which is a sign of his 

righteousness. Rabbi Elazar, son of Rabbi Shimon, read the verses 

about himself: “I have set the Lord always before me... therefore my 

heart is glad, and my glory rejoices; my flesh also dwells in safety” 
(Psalms 16:8-9). 


The Gemara relates: And Rabbi Yishmael son of Rabbi Yosei as well, 
it occurred 


that a similar incident happened to him, i.e., he too was appointed 
head officer. Elijah the prophet encountered him and said to him: 
Until when will you inform on the nation of our God to be sen- 
tenced to execution? Rabbi Yishmael, son of Rabbi Yosei, said to 
Elijah: What should I do? It is the king’s edict that I must obey. Elijah 
said to him: Faced with this choice, your father fled’ to Asia. You 
should flee to Laodicea’? rather than accept this appointment. 


§ With regard to these Sages, the Gemara adds: When Rabbi Yish- 
mael, son of Rabbi Yosei, and Rabbi Elazar, son of Rabbi Shimon, 
would meet each other, it was possible for a pair of oxen to enter 
and fit between them, under their bellies, without touching them, 
due to their excessive obesity. 


Your father fled - pry PIX: In the last centuries of the Roman 
Empire there was a shortage of people willing to accept public 


BACKGROUND 


Asia — Dx: This refers to the Roman province Asia Proconsularis, 
which was in the westernmost region of Asia Minor. 


roles upon themselves. This was both due to the fact that the 


authorities demanded a large payment for appointments, and 
because the appointees had no choice but to become embroiled 
in unpleasant court proceedings in order to fulfill their duty. 
Consequently, people who were slated for such appointments 
would often flee temporarily from their places of residence so 


as to avoid this unwanted honor. 
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Laodicea — sop: Some maintain that this refers to the city 
Laodicea in northern Syria, which is contemporarily known as 
Latakia. Others postulate that this refers to the province Avéia, 
Lydia, which was located in Asia Minor and is apparently the 
location of the biblical land of Lod. The word Laodicea is the 
Greek possessive form. 
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A certain Roman noblewoman [matronita|' once said to them: 
Your children are not really your own, as due to your obesity it 
is impossible that you engaged in intercourse with your wives. 
They said to her: Theirs, i.e., our wives’ bellies, are larger than 
ours. She said to them: All the more so you could not have had 
intercourse. There are those who say that this is what they said 
to her: “For as the man is, so is his strength” (Judges 8:21), ie, 
our sexual organs are proportionate to our bellies. There are those 
who say that this is what they said to her: Love compresses 
the flesh. 


The Gemara asks: And why did they respond to her audacious 
and foolish question? After all, it is written: “Answer not a fool 
according to his folly, lest you also be like him” (Proverbs 26:4). 
The Gemara answers: They answered her in order not to cast 
aspersions on the lineage of their children. 


The Gemara continues discussing the bodies of these Sages: Rabbi 
Yohanan said: The organ of Rabbi Yishmael," son of Rabbi Yosei, 
was the size of a jug of nine kav.’ Rav Pappa said: The organ of 
Rabbi Yohanan was the size of a jug of five kav, and some say it 
was the size of a jug of three kav. Rav Pappa himself had a belly 
like the baskets [dikurei]' made in Harpanya. 


With regard to Rabbi Yohanan’s physical features, the Gemara adds 
that Rabbi Yohanan said: I alone remain of the beautiful people 
of Jerusalem. The Gemara continues: One who wishes to see 
something resembling the beauty of Rabbi Yohanan should 
bring a new, shiny silver goblet from the smithy and fill it with 
red pomegranate seeds [ partzidaya]' and place a diadem of 
red roses upon the lip of the goblet, and position it between 
the sunlight and shade. That luster is a semblance of Rabbi 
Yohanan’s beauty. 


The Gemara asks: Is that so? Was Rabbi Yohanan so beautiful? But 
doesn’t the Master say: The beauty of Rav Kahana is a sem- 
blance of the beauty of Rabbi Abbahu; the beauty of Rabbi 
Abbahu is a semblance of the beauty of Jacob, our forefather; 
and the beauty of Jacob, our forefather, is a semblance of the 
beauty of Adam the first man, who was created in the image of 
God. And yet Rabbi Yohanan is not included in this list. The 
Gemara answers: Rabbi Yohanan is different from these other 
men, as he did not have a beauty of countenance, i.e., he did 
not have a beard. 


The Gemara continues to discuss Rabbi Yohanan’s beauty. Rabbi 
Yohanan would go and sit by the entrance to the ritual bath." 
He said to himself: When Jewish women come up from their 
immersion for the sake of a mitzva, after their menstruation, 
they should encounter me first, so that they have beautiful chil- 
dren like me, and sons learned in Torah like me. This is based on 
the idea that the image upon which a woman meditates during 
intercourse affects the child she conceives. 


The Rabbis said to Rabbi Yohanan: Isn’t the Master worried 

about being harmed by the evil eye by displaying yourself in this 

manner? Rabbi Yohanan said to them: I come from the offspring 
of Joseph," over whom the evil eye does not have dominion, as 

it is written: “Joseph is a fruitful vine, a fruitful vine by a foun- 
tain [alei ayin]” (Genesis 49:22); and Rabbi Abbahu says: Do 

not read the verse as saying: “By a fountain [alei ayin]”; rather, 
read it as: Those who rise above the evil eye [olei ayin]. Joseph's 

descendants are not susceptible to the influence of the evil eye. 


Rabbi Yosei bar Hanina said that this idea is derived from here: 
“And let them grow [veyidgu] into a multitude in the midst of 
the earth” (Genesis 48:16). Just as with regard to fish [dagim] in 
the sea, the water covers them and the evil eye therefore has no 
dominion over them, as they are not seen, so too, with regard to 
the offspring of Joseph, the evil eye has no dominion over them. 


LANGUAGE 

Noblewoman [matronita] - Kiwna: This is the 
Aramaic diminutive of the Latin matrona, meaning 
a married woman or noblewoman. Many Roman 
noblewomen took an interest in Judaism, and 
several eventually became converts. These noble- 
women would often engage in conversations with 
Jewish Sages. Out of respect, these Sages would 
generally respond even to their foolish questions. 


Baskets [dikurei] -— 11: Some associate this word 
with the Arabic 591), raqud, meaning a large pitcher 
tarred on the inside. Others read it as dikulei, a basket 
made of palm [dekel] leaves. 


Seeds [partzidaya] — **P¥75: This means gran- 
ule or seed. The Arabic su0,8, firsid, has a similar 
denotation. 


NOTES 

The organ [eiverei] of Rabbi Yishmael — 1377 AI 
xynun: Based on the context, many commentaries 
understand this to be referring to his sexual organ. 

Some commentaries explain that this refers to the 
arm or thigh, which are indicative of one’s weight 
(Ritva). Alternatively, the term eiverei means his 
diet (Rabbeinu Peretz). Some note that the Gemara 

relates these anecdotes so that people would not 
mock those who are obese (Josafot). Yet others add 

that the Gemara is saying that the Sages were physi- 
cally fit and therefore they could have succumbed 

to their base temptations, and yet they were able to 

master these temptations and achieve great levels of 
saintliness (Pardes Rimmonim; Hakotev; Maharshal). 


And sit by the entrance to the ritual bath - a 
aba rww: Although this act could potentially 
lead to negative consequences, that is not a concern 
in the case of a great person such as Rabbi Yohanan, 
who had gained mastery over his evil inclination (see 
Tosafot and Ritva). 


| come from the offspring of Joseph — KYA KIX 
NPN AI: This is not to be taken literally; rather, 
all Jewish people are considered the descendants of 
Joseph (see Psalms 77:16). 


BACKGROUND 
Kav - }3p: A kav is a unit of volume equal to one- 
sixth of a se‘a. Its precise measurement is subject 
to dispute, with opinions ranging from 1,350 to 
2,500 CU CM. 
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PERSONALITIES 

Rabbi Yohanan — jmi? +37: Rabbi Yohanan bar Nappaha 
was one of the greatest amora’im, whose statements are 
fundamental components of both the Babylonian Talmud 
and the Jerusalem Talmud. He resided in Tiberias and lived 
to an advanced age. Rabbi Yohanan was orphaned at a 
young age, and although his family apparently owned con- 
siderable property, he spent virtually all of his resources in 
his devotion to the study of Torah, eventually becoming 
impoverished. In his youth he had the privilege of studying 
under Rabbi Yehuda HaNasi, the redactor of the Mishna, but 
most of his Torah study was accomplished under Rabbi 
Yehuda HaNasi’s students: Hizkiyya ben Hiyya, Rabbi Oshaya, 
Rabbi Hanina, and Rabbi Yannai, who lavished praise upon 
him. In time, he became the head of the yeshiva in Tiberias, 
at which point his fame and influence increased greatly. For 
along time Rabbi Yohanan was the leading rabbinic scholar 
in the Jewish world, not only in Eretz Yisrael but in Babylonia 
as well, where he was respected by the Babylonian Sages. 
Many of them emigrated to Eretz Yisrael in order to become 
his students. 


Reish Lakish - wn wr: Rabbi Shimon ben Lakish, often 
referred to as Reish Lakish, was among the greatest 
amora'im in Eretz Yisrael. He was the friend and brother- 
in-law of Rabbi Yohanan. Reish Lakish led an extraordinary 
life. He studied Torah at a young age, but subsequently sold 
himself to a Roman circus as a gladiator, perhaps due to 
dire financial straits. Many stories in the Talmud attest to his 
great strength. Some time later, in the wake of an encounter 
with Rabbi Yohanan, as described here, he resumed his 
Torah study, first as a student of Rabbi Yohanan, then as a 
colleague. He married Rabbi Yohanan’ sister. 

Many halakhic disputes are recorded between Reish 
Lakish and Rabbi Yohanan concerning central issues in 
he Talmud. His objective was not to disagree with Rabbi 
Yohanan but rather to help him sharpen his opinion 
hrough debate. Rabbi Yohanan referred to Reish Lakish 
with great respect, often saying: My peer disagrees with me. 
Reish Lakish was well known for his strict piety, to the extent 
hat anyone with whom he was seen conversing in public 
was said to be able to borrow money without guarantors, as 
Reish Lakish associated only with people beyond reproach. 
When he died he was survived by his wife and son, who 
was a child prodigy (see Ta'anit 9a). 


Rabbi Elazar ben Pedat - n1513 why 937: In the Gemara, 
citations of Rabbi Elazar without a patronymic refer to Rabbi 
Elazar ben Pedat, a second-generation amora from Eretz 
Yisrael. He was born in Babylonia, where he was a student 
of both Rav and Shmuel. In his youth he immigrated to 
Eretz Yisrael, where he married and became the primary 
student of Rabbi Yohanan. The connection between Rabbi 
Elazar and Rabbi Yohanan was so close that at times the 
Gemara raises a contradiction between the statement of 
one and the statement of the other, under the assumption 
hat it was unlikely that they would hold different opinions 
in matters of halakha. 


LANGUAGE 
Dagger [pigyon] — 139: From the Latin pugio, or pugionis 
in the genitive, meaning dagger. 
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The sword...from when are they susceptible to ritual impu- 
rity - TxD papa Dg... DT: Metal vessels are susceptible 
to ritual impurity only when their manufacture is completed. 
What is considered complete in this regard? A sword is suscep- 


The Gemara relates: One day, Rabbi Yohanan’ was bathing in the 
Jordan River. Reish Lakish’ saw him and jumped into the Jordan, 
pursuing him. At that time, Reish Lakish was the leader of a band 
of marauders. Rabbi Yohanan said to Reish Lakish: Your strength 
is fit for Torah study. Reish Lakish said to him: Your beauty is fit 
for women. Rabbi Yohanan said to him: If you return to the pursuit 
of Torah, I will give you my sister in marriage, who is more beauti- 
ful than I am. Reish Lakish accepted upon himself to study Torah. 
Subsequently, Reish Lakish wanted to jump back out of the river to 
bring back his clothes, but he was unable to return, as he had lost 
his physical strength as soon as he accepted the responsibility to 
study Torah upon himself. 


Rabbi Yohanan taught Reish Lakish Bible, and taught him Mishna, 
and turned him into a great man. Eventually, Reish Lakish became 
one of the outstanding Torah scholars of his generation. One day 
the Sages of the study hall were engaging in a dispute concerning 
the following baraita: With regard to the sword, the knife, the dag- 
ger [vehapigyon],' the spear, a hand sickle, and a harvest sickle, 
from when are they susceptible to ritual impurity?" The baraita 
answers: It is from the time of the completion of their manufacture, 
which is the halakha with regard to metal vessels in general. 


These Sages inquired: And when is the completion of their manu- 
facture? Rabbi Yohanan says: It is from when one fires these items 

in the furnace. Reish Lakish said: It is from when one scours them 

in water, after they have been fired in the furnace. Rabbi Yohanan 

said to Reish Lakish: A bandit knows about his banditry," i.e., you 

are an expert in weaponry because you were a bandit in your youth. 
Reish Lakish said to Rabbi Yohanan: What benefit did you provide 

me by bringing me close to Torah? There, among the bandits, they 

called me: Leader of the bandits, and here, too, they call me: 

Leader of the bandits. Rabbi Yohanan said to him: I provided ben- 
efit to you, as I brought you close to God, under the wings of the 

Divine Presence. 


As a result of the quarrel, Rabbi Yohanan was offended, which in 
turn affected Reish Lakish, who fell ill. Rabbi Yohanan’s sister, who 
was Reish Lakish’s wife, came crying to Rabbi Yohanan, begging 
that he pray for Reish Lakish’s recovery. She said to him: Do this for 
the sake of my children, so that they should have a father. Rabbi 
Yohanan said to her the verse: “Leave your fatherless children, I 
will rear them” (Jeremiah 49:11), i.e., I will take care of them. She 
said to him: Do so for the sake of my widowhood. He said to her 
the rest of the verse: “And let your widows trust in Me.” 


Ultimately, Rabbi Shimon ben Lakish, Reish Lakish, died. Rabbi 
Yohanan was sorely pained over losing him. The Rabbis said: Who 
will go to calm Rabbi Yohanan’s mind and comfort him over his 
loss? They said: Let Rabbi Elazar ben Pedat’ go, as his statements 
are sharp, i.e., he is clever and will be able to serve as a substitute 
for Reish Lakish. 


HALAKHA 


tible to ritual impurity only when it is scoured in water, and a 
knife once it is sharpened. This halakha is in accordance with 
the mishna in Kelim (14:4), and not the Gemara here (Rambam 
Sefer Tahara, Hilkhot Kelim 8:2). 


A bandit knows about his banditry - y1 mrepba mynd: 
Many commentaries ask how Rabbi Yohanan could say this to 
Reish Lakish, as the Torah explicitly prohibits verbal mistreat- 
ment of others (see Leviticus 25:17). Some explain that a principal 
teacher is allowed to berate his pupil for a constructive purpose 
(Ein Yehosef, Maharshal). According to this interpretation, Reish 
Lakish replied that he had studied Torah prior to encountering 


NOTES 


considered his principal teacher and therefore he had no right 
to berate him. Others suggest that Rabbi Yohanan spoke in a 
jocular fashion as a way of piquing the attention of the other 
Sages. He wanted them to listen to the opinion of Reish Lakish, 
who was an expert in the matter at hand. Reish Lakish mis- 
construed Rabbi Yohanan’s intent and was upset by his remark 
(Ein Yehosef). 


Rabbi Yohanan. Consequently, Rabbi Yohanan could not be 
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Rabbi Elazar ben Pedat went and sat before Rabbi Yohanan. With 
regard to every matter that Rabbi Yohanan would say, Rabbi Elazar 
ben Pedat would say to him: There is a ruling which is taught in a 
baraita that supports your opinion. Rabbi Yohanan said to him: 
Are you comparable to the son of Lakish? In my discussions with 
the son of Lakish, when I would state a matter, he would raise 
twenty-four difficulties against me in an attempt to disprove my 
claim, and I would answer him with twenty-four answers,’ and 
the halakha by itself would become broadened and clarified. And 
yet you say to me: There is a ruling which is taught in a baraita that 
supports your opinion. Do I not know that what I say is good? 
Being rebutted by Reish Lakish served a purpose; your bringing 
proof to my statements does not. 


Rabbi Yohanan went around, rending his clothing, weeping and 
saying: Where are you, son of Lakish? Where are you, son of 
Lakish? Rabbi Yohanan screamed until his mind was taken from 
him, i.e., he went insane. The Rabbis prayed and requested for 
God to have mercy on him and take his soul, and Rabbi Yohanan 
died. 


§ After this digression, the Gemara returns to the story of Rabbi 
Elazar, son of Rabbi Shimon. And although his flesh did not putrefy, 
even so Rabbi Elazar, son of Rabbi Shimon, still did not rely on 
his own opinion," as he was worried that he may have erred in one 
of his decisions. He accepted afflictions upon himself as atone- 
ment for his possible sins. At night his attendants would spread out 
sixty felt bed coverings for him. In the morning, despite the bed 
coverings, they would remove sixty basins of blood and pus from 
underneath him. 


The following day, i.e., every morning, his wife would prepare for 
him sixty types of relish [lifda]' made from figs, and he would 
eat them and become healthy. His wife, concerned for his health, 
would not allow him to go to the study hall, so that the Rabbis 
would not push him beyond his limits. 


In the evening, he would say to his pains: My brothers and my 
friends, come! In the morning he would say to them: Go away, 
due to the dereliction of Torah study that you cause me. One day 
his wife heard him inviting his pains. She said to him: You are 
bringing the pains upon yourself. You have diminished the money 
of my father’s home due to the costs of treating your self-imposed 
afflictions. She rebelled against him and went back to her father’s 
home, and he was left with no one to care for him. 


Meanwhile, there were these sixty sailors who came and entered 
to visit Rabbi Elazar, son of Rabbi Shimon. They brought him sixty 
servants, each bearing sixty purses, and prepared him sixty types 
of relish and he ate them. When they had encountered trouble at 
sea, these sailors had prayed to be saved in the merit of Rabbi Elazar, 
son of Rabbi Shimon. Upon returning to dry land, they presented 
him with these gifts. 


One day, the wife of Rabbi Elazar, son of Rabbi Shimon, said to her 
daughter: Go and check on your father and see what he is doing 
now. The daughter came to her father, who said to her: Go and 
tell your mother that ours is greater than theirs, i.e., my current 
financial status is greater than that of your father’s household. He 
read the verse about himself: “She is like the merchant-ships;" 
she brings her food from afar” (Proverbs 31:14). As he was unhin- 
dered by his wife from going to the study hall, Rabbi Elazar, son of 
Rabbi Shimon, ate and drank and became healthy and went out 
to the study hall. 
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NOTES 

Twenty-four difficulties...twenty-four answers — powy 
PID TYIN) PWY. KAP YINI: Twenty-four is a 
generic number in rabbinic literature, which represents a 
large quantity; it should not be taken literally. Other such 
numbers are sixty and three hundred (Torat Hayyim). Some 
commentaries suggest that this number alludes to the 
idea that a Sage must be expert in all twenty-four books 
of the Bible (Fin Ya'akov). Others note that the twenty-four 
difficulties, twenty-four answers, and the final halakha 
mentioned here equal forty-nine, which symbolizes the 
traditional forty-nine facets of Torah, as alluded to in Prov- 
erbs 2:4 (Maharsha). 


NOTES 

Rabbi Elazar, son of Rabbi Shimon, did not rely on his 
own opinion — mya JYAW vara WYN 921 Jo xh: 

Some commentaries explain that although those whom 
he convicted were in fact wicked, Rabbi Elazar was never- 
heless concerned that perhaps righteous people would 
have descended from them. The continuation of the story 
shows that the reverse was the case, as Rabbi Elazar, son of 
Rabbi Shimon, was actually the cause of the birth of many 
righteous sons (Ma‘ayanei HaHokhma). 


She is like the merchant-ships - anio ninga ANT: The 
Torah is likened to a woman on numerous occasions in 
Proverbs. Accordingly, in the absence of his wife, Rabbi 
Elazar, son of Rabbi Shimon, quoted this verse in reference 
o the Torah, as his financial status improved due to his 
Torah study (Fin Yehosef). 


LANGUAGE 
Relish [lifda] - xp): Some maintain that this is from the 
Greek Nord, lopas, or AomaSos, lopados, in the genitive, 
meaning a type of flat plate. Others relate it to the Greek 
Ré181, lepidi, a dish prepared from figs (Rashi). 
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NOTES 

Lay me in my attic - mya paix: How could Rabbi 
Elazar, son of Rabbi Shimon, instruct his wife to neglect 
the mitzva of burial? The commentaries suggest that 
the Sages considered burial a form of atonement for 
the deceased, which he did not need, due to his accep- 
tance of afflictions upon himself during his lifetime 
(Maharsha). 

Others explain that Rabbi Elazar, son of Rabbi Shimon, 
did not actually die at that point in time. Rather, he suf- 
fered from an illness that prevented him from enjoying 
the company of others. He therefore requested that his 
wife allow him remain in his attic, where she alone would 
attend to him. The Gemara relates that despite his illness, 
his body remained in a healthy state, as evidenced by the 
blood that appeared in place of a fallen hair. He would 
rule on halakhic questions from the attic. These rulings 
sounded muffled and distant, like an echo, due to his 
weakened state (Pardes Rimmonim). 
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BAVA METZIA : PEREK VII: 84B° 12471 p9 


The students brought sixty questionable samples of blood 
before him for inspection, to determine whether or not they 
were menstrual blood. He deemed them all ritually pure, 
thereby permitting the women to engage in intercourse with their 
husbands. The Rabbis of the academy were murmuring about 
Rabbi Elazar, son of Rabbi Shimon, and saying: Can it enter 
your mind that there is not one uncertain sample among them? 
He must be mistaken. Rabbi Elazar, son of Rabbi Shimon, said 
to them: If the halakha is in accordance with my ruling, let all 
the children born from these women be males. And if not, let 
there be one female among them. It turned out that all of the 
children were males, and they were called Elazar in his name. 


It is taught in a baraita that Rabbi Yehuda HaNasi lamented and 
said concerning the wife of Rabbi Elazar, son of Rabbi Shimon: 
How much procreation has this evil woman prevented from 
the Jewish people. She caused women not to have children 
by preventing her husband from going to the study hall and 
rendering his halakhic rulings. 


As Rabbi Elazar, son of Rabbi Shimon, was dying, he said to his 
wife: I know that the Rabbis are angry at me for arresting 
several thieves who are their relatives, and therefore they will 
not properly tend to my burial. When I die, lay me in my attic" 
and do not be afraid of me, i.e., do not fear that anything will 
happen to my corpse. Rabbi Shmuel bar Nahmani said: Rabbi 
Yonatan’s mother told me that the wife of Rabbi Elazar, son of 
Rabbi Shimon, told her: I laid him in the attic for no less than 
eighteen years and for no more than twenty-two years. 


His wife continued: When I would go up to the attic I would 
check his hair, and when a hair would fall out from his head, 
blood would come and appear in its place, i.e., his corpse did 
not decompose. One day I saw a worm emerging from his ear, 
and I became very distressed that perhaps his corpse had begun 
to decompose. My husband appeared to me in a dream and 
said to me: It is no matter for concern. Rather, this is a conse- 
quence for a sin of mine, as one day I heard a Torah scholar 
being insulted and I did not protest as I should have. Therefore, 
I received this punishment in my ear, measure for measure. 


During this period, when two people would come for adjudi- 
cation of a dispute, they would stand by the doorway to the 
home of Rabbi Elazar, son of Rabbi Shimon. One litigant would 
state his side of the matter, and the other litigant would state 
his side of the matter. A voice would issue forth from his attic, 
saying: So-and-so, you are guilty; so-and-so, you are innocent. 
The Gemara relates: One day, the wife of Rabbi Elazar, son of 
Rabbi Shimon, was quarreling with a neighbor. The neighbor 
said to her as a curse: This woman should be like her husband, 
who was not buried. When word spread that Rabbi Elazar, son 
of Rabbi Shimon, had not been buried, the Rabbis said: This 
much, i.e., now that the matter is known, to continue in this state 
is certainly not proper conduct, and they decided to bury him. 


There are those who say that the Sages found out that Rabbi 
Elazar, son of Rabbi Shimon, had not been buried when Rabbi 
Shimon ben Yohai, his father, appeared to them in a dream 
and said to them: I have a single fledgling among you, i.e., my 
son, and you do not wish to bring it to me by burying him 
next to me. Consequently, the Sages went to tend to his burial. 
The residents of Akhbaria, the town where the corpse of Rabbi 
Elazar, son of Rabbi Shimon, was resting, did not allow them 
to do so, as they realized that all the years that Rabbi Elazar, 
son of Rabbi Shimon, had been resting in his attic, no wild 
beast had entered their town. The townspeople attributed 
this phenomenon to his merit and they did not want to lose 
this protection. 
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One day, which was Yom Kippur eve, everyone in the town 
was preoccupied with preparations for the Festival. The Rabbis 
sent a message to the residents of the adjacent town of Biri’ instruct- 
ing them to help remove the body of Rabbi Elazar, son of Rabbi 
Shimon, from the attic, and they removed his bier and brought it 
to his father’s burial cave. They found a serpent [le‘akhna]" that 
had placed its tail in its mouth and completely encircled the entrance 
to the cave, denying them access. They said to it: Serpent, serpent! 
Open your mouth to allow a son to enter next to his father. It 
opened its mouth for them and uncoiled, and they buried Rabbi 
Elazar, son of Rabbi Shimon, alongside his father. 


The Gemara continues: After this incident, Rabbi Yehuda HaNasi 
sent a messenger to speak with the wife of Rabbi Elazar, son of 
Rabbi Shimon, and propose marriage. She sent a message to him in 
response: Shall a vessel used by someone sacred, i.e., Rabbi Elazar, 
son of Rabbi Shimon, be used by someone who is, relative to him, 
profane? There, in Eretz Yisrael, they say that she used the colloquial 
adage: In the location where the master of the house hangs his 
sword, shall the contemptible shepherd" hang his basket [kultei]?! 
Rabbi Yehuda HaNasi sent a message back to her: Granted that in 
Torah he was greater than I, but was he greater than I in pious 
deeds? She sent a message back to him: Whether he was greater 
than you in Torah I do not know; but I do know that he was greater 
than you in pious deeds, as he accepted afflictions upon himself. 


The Gemara asks: With regard to Torah knowledge, what is the event 
that demonstrated the superiority of Rabbi Elazar, son of Rabbi 
Shimon, over Rabbi Yehuda HaNasi? The Gemara answers: When 
Rabban Shimon ben Gamliel and Rabbi Yehoshua ben Korha, the 
leading Sages of the generation, were sitting on benches [ asafselei ]' 
teaching Torah along with the other Sages, the youthful pair Rabbi 
Elazar, son of Rabbi Shimon, and Rabbi Yehuda HaNasi would sit 
before them on the ground out of respect. 


These two young students would engage in discussions with the Sages, 
in which they would raise difficulties and answer them brilliantly. 
Seeing the young scholars’ brilliance, the leading Sages said: From 
their waters we drink, i.e., we are learning from them, and they are 
the ones sitting on the ground? Benches were prepared for Rabbi 
Elazar, son of Rabbi Shimon, and Rabbi Yehuda HaNasi, and they 
were promoted to sit alongside the other Sages. 


Rabban Shimon ben Gamliel said to the other Sages present: I have 
a single fledgling among you, i.e., my son Rabbi Yehuda HaNasi, 
and you are seeking to take it from me? By promoting my son to 
such a prestigious position at such a young age, his chances of being 
adversely affected by the evil eye are greatly increased. They demoted 
Rabbi Yehuda HaNasi to sit on the ground, at his father’s request. 
Rabbi Yehoshua ben Korha said to the Sages: Should one who has 
a father to care for him, i.e., Rabbi Yehuda HaNasi, be demoted so 
that he may live, while the other one, who does not have a father 
to care for him, i.e., Rabbi Elazar, son of Rabbi Shimon, should be 
allowed to die? Upon hearing his argument, the Sages also demoted 
Rabbi Elazar, son of Rabbi Shimon, without explaining to him the 
reason for his demotion. He became offended and said to them: You 
are equating Rabbi Yehuda HaNasi to me, by demoting us together. 
In fact, I am much greater than he. 


They found a serpent — Ky% mMNMaww: Allegorically, the serpent 
is the cause of death and impurity in the world, as its advice led to 


NOTES 


as protecting Rabbi Shimon, Rabbi Elazar's father, symbolizing his 
righteousness (see Ritva and Josafot). 


the sin of Adam and Eve. For most people death can be a fearful 


experience. One who has perfected and refined himself during his 
lifetime has no need to fear death. Rather than being a negative 
and fearful experience, for such an individual death is actually spiri- 
tually elevating. In this context, the serpent, i.e., death, is portrayed 


Contemptible shepherd, etc. = 131 8°37 xaM: This was not 
considered a defamation of Rabbi Yehuda HaNasi. The widow of 
Rabbi Elazar, son of Rabbi Shimon, was simply using a colloquial 
adage to make a point (Marit HaAyin). 
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BACKGROUND 
Akhbaria, Biri - "ya K239: 


Location of Akhbaria and Biri 


LANGUAGE 


Serpent [akhna] - x334: This is the Aramaic form of 
the Greek ëxıç, ekhis, meaning viper or snake. 


Basket [kultei] - mp: Related to the Greek 
xáňaðoç, kalathos, meaning basket. However, some 
suggest that the Greek term itself is actually from a 
Semitic root, perhaps kuf, lamed, ayin, meaning plait 
or weave. 


Benches [safselei] — pap: From the Latin subsellium, 
which is possibly borrowed from the Greek ovpédta, 
sumpselia, meaning bench. 
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NOTES §=—-W—_— 
Rabbi Yehuda HaNasi became offended - nyt won 
yayt: Rabbi Yehuda HaNasi thought that the expertise of 
Rabbi Elazar, son of Rabbi Shimon, in Torah was a result 
of his greater effort, and that upset him. Rabbi Yehuda 
HaNasi’s father therefore explained to him that one’s eru- 
dition is not solely a result of his toil. In this case, Rabbi 
Shimon was such a brilliant scholar that his son, Rabbi 
Elazar, had inherited great intellectual acumen (Ma‘ayanei 
HaHokhma). 


Perek VII 
Daf 85 Amuda 


LANGUAGE 
Scurvy [tzefarna] - 275¥: The version of this term that 
appears in the Arukh, tzefadina, is probably the most accu- 
rate version of the text. According to the Talmud's descrip- 
tion of this disease in various places, it is apparently scurvy, 
a disease caused by vitamin C deficiency. Symptoms 
include general lethargy and loss of teeth (see Rashi). 
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As a result of that incident, the relationship of Rabbi Elazar, son of 
Rabbi Shimon, with Rabbi Yehuda HaNasi changed. Up until that 
day, when Rabbi Yehuda HaNasi would state a matter of Torah, 
Rabbi Elazar, son of Rabbi Shimon, would support him by citing 
proofs for his opinion. From this point forward, when they were 
discussing a subject and Rabbi Yehuda HaNasi would say: I have 
an argument to respond, Rabbi Elazar, son of Rabbi Shimon, 
would preempt him by saying to him: Such and such is what you 
have to respond, and this is the refutation of your claim. Now 
that you asked these questions, you have surrounded us with 
bundles of refutations that have no substance, i.e., you have 
forced us to give unnecessary answers. Rabbi Elazar, son of Rabbi 
Shimon, would anticipate Rabbi Yehuda HaNasi’s comments and 
immediately dismiss them as having no value. 


Rabbi Yehuda HaNasi became offended." He came and told his 
father what had transpired. Rabban Shimon ben Gamliel said to 
him: My son, do not let his actions offend you, as he is a lion, son 
of a lion, and you are a lion, son of a fox. Rabbi Elazar’s father, 
Rabbi Shimon, was a renowned Sage, and therefore Rabbi Elazar’s 
sagacity is not surprising. In any event, this incident demonstrates 
the superiority of Rabbi Elazar, son of Rabbi Shimon, to Rabbi 
Yehuda HaNasi with regard to knowledge of Torah. 


The Gemara concludes: This incident is the background to a 
statement which Rabbi Yehuda HaNasi said: There are three 
prototypical modest people, and they are: Father, i.e., Rabban 
Shimon ben Gamliel; 


the sons of Beteira; and Jonathan, son of Saul. The Gemara dis- 
cusses each case: The incident revealing the modesty of Rabban 
Shimon ben Gamliel is that which we just said, as he referred to 
himself modestly as a fox. The sons of Beteira were exceptionally 
modest, as they served in the position of Nasi and yet abdicated 
their positions in favor of Hillel when he emigrated from Babylonia 
to Eretz Yisrael. As the Master said: The sons of Beteira, upon 
recognizing that Hillel was a superior expert in halakha, seated 
him at the head and appointed him Nasi over them (see Pesahim 
66a). Jonathan, son of Saul, was extremely modest, as he said to 
David: “And you shall be king over Israel, and I shall be second 
to you” (1 Samuel 23:17), despite the fact that his father, Saul, was 
the current king. 


The Gemara asks: From where do we know that the aforemen- 
tioned men were truly modest? Perhaps Jonathan, son of Saul, 
relinquished his rights to the kingship not due to modesty, but 
because he saw that the world, i.e., the masses, were drawn after 
David, and he felt he had no other recourse. With regard to the 
sons of Beteira also, perhaps they abdicated only because they 
saw that Hillel was greater than they, as he was able to answer 
questions that they could not resolve. The Gemara adds: But 
Rabban Shimon ben Gamliel certainly was a truly modest 
individual. 


§} The Gemara returns to the previous incident. When he heard 
that the greatness of Rabbi Elazar, son of Rabbi Shimon, was due 
to his suffering, Rabbi Yehuda HaNasi said to himself: Afflictions 
are evidently precious. He accepted thirteen years of afflictions 
upon himself; six years of stones in the kidneys and seven years 
of scurvy [bitzfarna].' And some say it was seven years of stones 
in the kidneys and six years of scurvy. 
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The Gemara relates: The stableman [ahuriyareih]' of the house 
of Rabbi Yehuda HaNasi was wealthier than King Shapur of 
Persia, due to Rabbi Yehuda HaNasi’s abundant livestock. When 
the stableman would place fodder before the livestock, the 
sound of their lowing would travel the distance of three mil. He 
would calculate the right moment so that he would place the 
fodder before the animals at precisely that time when Rabbi 
Yehuda HaNasi entered the latrine, so that the lowing of the 
animals would drown out Rabbi Yehuda HaNasi’s screams of 
pain. But even so, Rabbi Yehuda HaNasi’s voice was so loud that 
it overcame the sound of the livestock, and even sailors” heard 
it out at sea. 


The Gemara says: But even so, the afflictions of Rabbi Elazar, 
son of Rabbi Shimon, were greater than those of Rabbi Yehuda 
HaNasi. The reason is that whereas the afflictions of Rabbi 
Elazar, son of Rabbi Shimon, came upon him out of love, and 
left him out of love, i.e., they were solely the result of his own 
request, not because he deserved them, those of Rabbi Yehuda 
HaNasi came upon him due to an incident and left him due to 
another incident. 


The Gemara stated that Rabbi Yehuda HaNasi’s suffering came 
upon him due to an incident. What was that incident that led 
to his suffering? The Gemara answers that there was a certain 
calf that was being led to slaughter. The calf went and hung 
its head on the corner of Rabbi Yehuda HaNasi’s garment 
and was weeping. Rabbi Yehuda HaNasi said to it: Go, as you 
were created for this purpose." It was said in Heaven: Since he 
was not compassionate toward the calf, let afflictions come 
upon him. 


The Gemara explains the statement: And left him due to 

another incident. One day, the maidservant of Rabbi Yehuda 

HaNasi was sweeping his house. There were young weasels 

[karkushta]* lying about, and she was in the process of sweep- 
ing them out. Rabbi Yehuda HaNasi said to her: Let them be, 
as it is written: “The Lord is good to all; and His mercies are 

over all His works” (Psalms 145:9). They said in Heaven: Since 

he was compassionate, we shall be compassionate on him, and 

he was relieved of his suffering. 


The Gemara relates: During all the years of the suffering of 
Rabbi Elazar, son of Rabbi Shimon, no one died prematurely,’ 
as his afflictions atoned for the entire generation. During all 
the years of the suffering of Rabbi Yehuda HaNasi, the world 
did not require any rain, as the moisture of the dew was suffi- 
cient. As Rabba bar Rav Sheila said: A day of rain is as difficult 
as a day of judgment, due to the damage that storms and 
flooding can cause. And Ameimar said: Were it not for the 
fact that rain is needed by people, the Sages would pray for 
mercy and annul it, due to the nuisances of rain. And even 
so, despite the fact that there was no rain all those years, when 
a radish was uprooted from its row in the field, there remained 
in its place a hole filled with water, due to the moisture in 
the earth. 


The Gemara continues discussing Rabbi Yehuda HaNasi’s 
relationship with Rabbi Elazar, son of Rabbi Shimon. Once 
Rabbi Yehuda HaNasi arrived at the place of Rabbi Elazar, son 
of Rabbi Shimon. He said to the locals: Does that righteous 
person have a son? They said to him: He has a son who is 
wayward, and any prostitute who hires herself out to others 
for two coins hires him for eight, due to his handsomeness. 
Upon hearing this report, Rabbi Yehuda HaNasi resolved to 
extricate Rabbi Elazar’s son from his plight. He brought him 
back with him, ordained him as a rabbi," and gave him over to 
Rabbi Shimon ben Isi ben Lakonya,'’ the brother of the boy’s 
mother, to teach him Torah. 


LANGUAGE 
Stableman [ahuriyareih] — mW: The source of the 
word is the Middle Persian axwaryar, as axwarr means stable, 
and the suffix -ar acts an agent. 


Weasel [karkushta] — mwa a: Syriac for weasel or field 
mouse. Possibly influenced by the Greek Képxog, kerkos, of 
the same meaning. 


Lakonya — wri: Apparently a Greek or Roman name, 
similar to the Latin Lucianus. Possibly related to the district 
Lucania. 


NOTES 


Sailors — xa» *nina: These sailors were most likely in the 
Sea of Galilee, near Tiberias, Rabbi Yehuda HaNasi’s place of 
residence (Ya'avetz). 


As you were created for this purpose — mia 12: any 
commentaries ask: Why was Rabbi Yehuda HaNasi punished 
merely for stating a fact? Some say that he should have 
shown special compassion in this case, as the calf showed 
particular fear for its life. Others explain that although live- 
stock are meant to be slaughtered, they are first put to 
work for several years and only then are they slaughtered. 
Rabbi Yehuda HaNasi should not have allowed this calf to 
be slaughtered so young (Maharsha). 


No one died prematurely — 73121 xba WX DIV xb: 
Some explain that the long life granted to that entire 
generation was a sign from Heaven that Rabbi Elazar, son 
of Rabbi Shimon, did not wrongly condemn criminals to 
death or unjustly shorten their lives (Ein Yehosef, Ma‘ayanei 
HaHokhma). 


Ordained him as a rabbi — 31a ADDN: Although it was 
usually necessary to undergo rigorous training before 
receiving rabbinic ordination, sometimes the Sages saw fit 
to make exceptions if they believed that the recipient would 
be motivated to better himself. 


PERSONALITIES 


Rabbi Shimon ben Isi ben Lakonya — {3 °° 42 piynw n 
rrp: Rabbi Shimon ben Rabbi Yosei, Isi in Aramaic, ben 
la onya was a member of the court of Rabbi Yehuda HaNasi 
in the last generation of tanna‘im, and he taught the first 
generation of amora'im. A student of Rabbi Shimon bar 
Yohai, he transmitted several of Rabbi Shimon bar Yohai’s 
halakhic and aggadic discourses and exchanged ideas with 
him on matters of halakha and aggada. According to some 
sources he was the father-in-law of Rabbi Elazar, son of 
Rabbi Shimon, and he raised the son of Rabbi Elazar after 
the latter's death. Rabbi Shimon ben Isi ben Lakonya was a 
priest and lived in Tiberias. 
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LANGUAGE 
| vow [momei] - "a4: This is related to the Aramaic term 
yama, meaning to take an oath. The form momata, mean- 
ing oath, is derived from the same root. 


NOTES 
That this one was greater than that one -— aia bits my: 
It might have been thought that Rabbi Yosei was denied 
access to his father’s cave because he was a penitent and 
therefore of inferior status. The Divine Voice emerged in 
order to counter this misconception (Ein Yehosef). 


Married her and divorced her - moya 720): The com- 
mentaries note that when Rabbi Yohanan offered Reish 
Lakish his sister in marriage provided that Reish Lakish 
repent (84a), Reish Lakish married her and did not voice 
he concern of Rabbi Tarfon's grandson that people might 
say he repented for ulterior motives. Some explain that 
because Rabbi Tarfon's grandson was previously engaged 
in promiscuous activities, there was more of a reason 
o question the sincerity of his penitence (Ein Ya‘akov). 
Furthermore, Rabbi Yehuda HaNasi was the leader of 
he generation and an extremely wealthy man, which 
is another possible reason to question the motivation of 
Rabbi Tarfon’s grandson (Ein Yehosef). 


HALAKHA 


Anyone who teaches Torah to the son of another — bs 
MIN Wan ja nx abn: One is obligated to study Torah 
and to teach it to others. It is a great merit to teach one's 
own son Torah. Every Torah scholar is obligated not only 
to teach his own sons but also to teach other students, as 
students are called sons (Rambam Sefer HaMadda, Hilkhot 
Talmud Torah 1:2; Shulhan Arukh, Yoreh De'a 245:3). 
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Each day, the boy would say: I am going back to my town, because 
it was difficult for him to study. Rabbi Shimon ben Isi ben Lakonya 
said to him: You have been made wise, and a golden cloak has 
been spread over you when you were ordained, and you are called 
by the title Rabbi, and yet you say: I am going back to my town? 
The boy said to him: I vow [momei] that this thought of leaving 
is now abandoned, i.e., I will stay and improve my ways. When 
the boy matured and became a Torah scholar, he came and sat in 
the academy of Rabbi Yehuda HaNasi. Rabbi Yehuda HaNasi 
heard his voice and said: This voice is similar to the voice of 
Rabbi Elazar, son of Rabbi Shimon. Those who were present said 
to him: It is his son. 


Rabbi Yehuda HaNasi read the verse about him: “The fruit of 
the righteous is a tree of life; and he that is wise wins souls” 
(Proverbs 11:30). The Gemara explains, with regard to the phrase 
“the fruit of the righteous,” that this is referring to Rabbi Yosei, 
son of Rabbi Elazar, son of Rabbi Shimon, who was the son of a 
righteous individual and became a great scholar in his own right. 
When the verse states: “And he that is wise wins souls,” this is 
referring to Rabbi Shimon ben Isi ben Lakonya, who successfully 
helped Rabbi Yosei reach his potential. 


When this Rabbi Yosei died, he was brought to his father’s cave 
for burial. A serpent encircled the entrance of the cave, denying 
any access. Those present said to it: Serpent, serpent! Open your 
mouth, so that a son may enter next to his father. The serpent 
did not open its mouth for them. The people there thought that 
Rabbi Yosei was denied burial alongside his father because this one, 
Rabbi Elazar, son of Rabbi Shimon, was greater than that one," 
Rabbi Yosei. 


A Divine Voice emerged and said: It is not because this one is 
greater than that one; rather, it is because this one, Rabbi Elazar, 
experienced the suffering of the cave, while that one, i.e., Rabbi 
Yosei, did not experience suffering of the cave. Rabbi Elazar, son 
of Rabbi Shimon, suffered with his father for thirteen years in a 
cave while hiding from the Romans (see Shabbat 33b). 


The Gemara relates a similar incident: Once Rabbi Yehuda HaNasi 
arrived at the place of Rabbi Tarfon. He said to the townspeople: 
Does that righteous person, Rabbi Tarfon, who would take an 
oath by the life of his children, have ason? Rabbi Tarfon was wont 
to take oaths by the lives of his children (see Oholot 16:1). They said 
to him: He does not have a son, but he has a grandson, a son from 
his daughter, and every prostitute who is hired for two coins 
hires him for eight. 


The townspeople brought Rabbi Tarfon’s grandson before Rabbi 
Yehuda HaNasi, who said to him: If you repent from your evil ways, 
I will give you my daughter in marriage. He repented and became 
a righteous individual. There are those who say that he married 
Rabbi Yehuda HaNasi’s daughter and subsequently divorced her." 
There are those who say that he did not marry her at all, so that 
it would not be said about him: It was for the sake of that woman 
that this man repented. 


§ The Gemara asks: And why did Rabbi Yehuda HaNasi exert 
himself so much to save these wayward sons? The Gemara answers: 
It is because of that which Rav Yehuda says that Rav says, and 
some say that which Rabbi Hiyya bar Abba says that Rabbi 
Yohanan says, and some say that which Rabbi Shmuel bar 
Nahmani says that Rabbi Yonatan says: Anyone who teaches 
Torah to the son of another" merits to sit and study in the 
heavenly academy, as it is stated: “Therefore so says the Lord: 
If you return, and I bring you back, you shall stand before 
Me” (Jeremiah 15:19). This verse, which is addressed to Jeremiah, 
indicates that if he is able to cause the Jewish people to return 
to God, he himself will be brought to stand before God. 
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And anyone who teaches Torah to the son of an ignoramus 
achieves such an exalted status that even if the Holy One, Blessed 
be He, were to issue a harsh decree, He may nullify it" for his 
sake, as it is stated in the continuation of the verse: “And if you 
bring forth the precious out of the worthless, you shall be as My 
mouth,” i.e., you will be like the mouth of God that can rescind a 
decree. 


The Gemara relates other statements pertaining to Torah scholars 
and their descendants. Rabbi Parnakh says that Rabbi Yohanan 
says: With regard to anyone who is a Torah scholar, and whose 
son is a Torah scholar, and whose grandson is a Torah scholar, 
the Torah will never again cease from his descendants, as it is 
stated: “And as for Me, this is My covenant... My spirit that is 
upon you, and My words which I have put in your mouth, shall 
not depart out of your mouth, nor out of the mouth of your seed, 
nor out of the mouth of your seed’s seed, says the Lord, from 
now and forever” (Isaiah 59:21). 


The Gemara asks: What is the significance of the phrase “says the 
Lord”? The Gemara answers that the Holy One, Blessed be He, 
said: I am your guarantor in this matter. The Gemara asks: What 
is the meaning of the phrase “from now and forever”? The verse 
mentioned only three generations. Rabbi Yirmeya says: The verse 
means that from this point forward, after three generations, the 
Torah returns to its lodging, i.e., the Torah is now ingrained in the 
family. 


The Gemara relates that Rav Yosef? fasted forty fasts so that the 
Torah would become ingrained in his family, and he was read 
the verse in a dream: “My words... shall not depart out of your 
mouth.” He fasted an additional forty fasts and he was read: 


“Shall not depart out of your mouth, nor out of the mouth of 


your seed.” He fasted an additional one hundred fasts. In a dream, 
he came and was read the conclusion of the verse: “Shall not 
depart out of your mouth, nor out of the mouth of your seed, 
nor out of the mouth of your seed’s seed.” He said: From this 
point forward I do not need to fast anymore, as I am now assured 
that the Torah will return to its lodging. 


The Gemara relates a similar occurrence: When Rabbi Zeira’ 
ascended from Babylonia to Eretz Yisrael, he fasted one hundred 
fasts so that he would forget the Babylonian method of studying 
Gemara," so that it would not hinder him from adapting to the 
unique style of study prevalent in Eretz Yisrael. He fasted an addi- 
tional one hundred fasts so that Rabbi Elazar, son of Rabbi 
Shimon, would not die during his lifetime, which would have 
caused the burden of communal matters to fall upon him. As dean 
of the Torah academy, Rabbi Elazar, son of Rabbi Shimon, was in 
charge of all public affairs, leaving Rabbi Zeira unencumbered to 
study Torah. Rabbi Zeira fasted an additional one hundred fasts 
so that the fire of Gehenna should not affect him. 


The Gemara relates with regard to Rabbi Zeira: Every thirty days, 
he would examine himself to ascertain if he remained on his 

exalted level. He would ignite an oven, climb in, and sit inside it, 
and the fire would not affect him. One day, the Sages gave him 

the evil eye, i.e., they were envious of him, and his legs became 

singed in the fire. And from then on they referred to him as: The 

short one with singed legs. 


§ The Gemara discusses the topic of the acquisition of Torah 
knowledge. Rav Yehuda says that Rav says: What is the meaning 
of that which is written: “Who is the wise man, that he may 
understand this? And who is he to whom the mouth of the Lord 
has spoken, that he may declare it? Why has the land been lost 
and laid waste like a wilderness, so that none passes through?” 
(Jeremiah 9:11). This matter, i.e., the question: Why has the land 
been lost, 


NOTES 


Even if the Holy One, Blessed be He, were to issue a 
decree He may nullify it — nYa wia MAT INA WITT yar 
aN: Aside from the straightforward understanding 
of the verse, that the phrase “you shall be as My mouth” 
indicates that God will nullify His decree in the merit of 
that individual, the verse also alludes to the idea that just 
as it is unnatural for a precious article to come from a 
worthless one, so too, God can act unnaturally, as it were, 
by abrogating His own decree. 


So that he would forget the Babylonian method of 
studying Gemara -— mban xy nonwha: Generally, 
the Babylonian method of Talmud study was analytic and 
polemical, not necessarily with an emphasis on reaching 
a final halakhic ruling. The style of learning in Eretz Yisrael, 
by contrast, was less convoluted, and scholarly disputes 
were conducted more amicably, with the aim of arriving 
at a clear conclusion (see Maharsha). 


PERSONALITIES 


Rav Yosef — D1 31: Rav Yosef, son of Hiyya, was one of 
the greatest of the third-generation Babylonian tanna‘im. 
He was a disciple of Rav Yehuda and a colleague of Rabba, 
and he headed the Pumbedita academy for two and a 
half years. Rav Yosef was called Sinai due to his expert 
knowledge of baraitot and the oral traditions of the Torah, 
as well as its translation. His primary students were Abaye 
and Rava. An illness caused him to forget all his studies, 
but Abaye helped him to remember them. Rav Yosef also 
grew blind. After his death, Rav Yosef was succeeded by 
Abaye as head of the Pumbedita academy. 


Rabbi Zeira — xt 37: Born in Babylonia, Rabbi Zeira, 
who is known in the Jerusalem Talmud as Rabbi Ze’eira, 
was one of the great third-generation amora’im. His 
ather, a Persian government tax collector, was praised 
as one of the few who performed that function honestly. 
When Rabbi Zeira ascended to Eretz Yisrael, he decided 
o identify himself entirely with the Torah of Eretz Yisrael. 
As stated here, he undertook one hundred fasts to forget 
he Torah he studied in Babylonia. 

Rabbi Zeira was renowned for his sharp intellect, and 
he related many incisive halakhot. He was also known 
as an extremely God-fearing man, as attested by several 
stories. Due to his modesty, he did not even wish to be 
ordained with the title Rabbi. He relented only after being 
told that ordination atones for one's sins. 

Rabbi Zeira was a contemporary of Rav Hisda, Rav 
Sheshet, and Rabba in Babylonia, and of the disciples of 
Rabbi Yohanan in Eretz Yisrael, with whom he engaged 
in extensive halakhic discourse. Apparently, he was a flax 
merchant in Eretz Yisrael, and it is likely that for business 
reasons he returned to Babylonia several times. 

The text of the beginning of Rabbi Zeira’s eulogy is 
preserved in the Talmud as follows: The land of Shinar, i.e., 
Babylonia, conceived and gave birth; the land of splendor, 
i.e., Eretz Yisrael, raised her delight. Woe to me, said Reket, 
i.e. Tiberias, as she has lost her beloved instrument (Moed 
Katan 25b). Rabbi Zeira’s son, Rabbi Ahava, was a Sage in 
the following generation. 
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was stated by the Sages, i.e., the wise man mentioned in the 
verse, and yet they could not explain it. It was stated by the 
prophets, i.e., those to whom the mouth of the Lord has spoken, 
and yet they could not explain it, until the Holy One, Blessed 
be He, Himself explained it, as it is stated in the next verse: 
“And the Lord says: Because they have forsaken My Torah 
which I set before them” (Jeremiah 9:12). Rav Yehuda says that 
Rav says: This does not mean that the Jewish people ceased 
Torah study altogether; rather, they did not recite a blessing on 
the Torah prior to its study," as they did not regard Torah study 
as a sacred endeavor. 


Rav Hama says: What is the meaning of that which is written: 
“In the heart of him that has discernment wisdom rests; but 
in the inward part of fools it makes itself known” (Proverbs 
14:33)? “In the heart of him who has discernment wisdom 
rests”; this is a Torah scholar, son of a Torah scholar. “But in 
the inward part of fools it makes itself known”; this is a Torah 
scholar, son of an ignoramus, as his wisdom stands out in con- 
trast to the foolishness of the rest of his family. Ulla said: This 
explains the adage that people say: A small coin in an empty 
barrel" calls: Kish, kish, i.e., it rattles loudly, whereas a coin ina 
barrel full of coins is not heard. 


Rabbi Yirmeya said to Rabbi Zeira: What is the meaning of 
that which is written with regard to the World-to-Come: “The 
humble and great are there; and the servant is free from his 
master” (Job 3:19)? Is that to say that we do not know that the 
humble and the great are there in the World-to-Come? Rather, 
this is the meaning of the verse: Anyone who humbles himself 
over matters of Torah in this world becomes great in the 
World-to-Come; and anyone who establishes himself as a 
servant over matters of Torah in this world becomes free in 
the World-to-Come. 


§ The Gemara continues discussing the greatness of the Sages. 
Reish Lakish was demarcating burial caves" of the Sages. 
When he arrived at the cave of Rabbi Hiyya, the precise loca- 
tion of his grave eluded him. Reish Lakish became distressed, 
as he was apparently unworthy of finding the grave. He said: 
Master of the Universe! Did I not analyze the Torah like 
Rabbi Hiyya? A Divine Voice emerged and said to him: You 
did analyze the Torah like him, but you did not disseminate 
Torah like him. 


NOTES 


They did not recite a blessing on the Torah prior to its 
study - ann mina ia Kw: Most commentaries concur 
that this statement should not be accepted literally, as there 
is a tradition that the Jewish people were exiled because they 


were guilty of the three cardinal sins: Idol worship, immorality, 


and bloodshed. Rather, the Gemara is asking why the merit 
of Torah study was insufficient to prevent the people from 
committing the aforementioned sins (Torat Hayyim). 

Some explain that the Torah was not of significant value to 
them, which is indicated by the fact that they saw no reason 
to recite a blessing over its study (Rabbeinu Yona). Others add 
that their motive for Torah study was to gain knowledge for 
deceitful and belligerent purposes (Ein Yehosef). Furthermore, 


the failure to recite a blessing prior to Torah study indicates 
a lack of belief in the divine status of the Torah, since they 
treated it as a secular subject like any other (Maharal). 


A coin in a barrel - xmba PND: Some explain that when a 
Torah scholar is born to an ignorant family, the members of his 
family cause a commotion and bask in the scholar’s success. 
This is not the case when a Torah scholar is born to a family of 
scholars (Ma‘ayanei HaHokhma). 


Demarcating burial caves of the Sages — p37 KW Pyn: 
Some commentaries explain that Reish Lakish was demar- 
cating the caves so that people could pray there (Ya‘avetz; 
Rashash). 
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The Gemara relates: When Rabbi Hanina? and Rabbi Hiyya’ 
would debate matters of Torah, Rabbi Hanina would say to 
Rabbi Hiyya: Do you think you can debate with me? Heaven 
forbid! If the Torah were forgotten from the Jewish people, I 
could restore it with my powers of analysis and intellectual 
acumen. Rabbi Hiyya said to Rabbi Hanina: Do you think you 
can debate with me? You cannot compare yourself to me, as I 
am acting to ensure that the Torah will not be forgotten by the 
Jewish people. 


Rabbi Hiyya elaborated: What do I do to this end? I go and 
sow flax" seeds and twine nets with the flax, and then I hunt 
deer and feed their meat to orphans. Next I prepare parchment 
from their hides and I write the five books of the Torah on 
them. I go to a city and teach five children the five books, one 
book per child, and I teach six other children the six orders of 
the Mishna, and I say to them: Until I return and come here, 
read each other the Torah and teach each other the Mishna. 
This is how I act to ensure that the Torah will not be forgotten 
by the Jewish people. 


The Gemara notes that this is what Rabbi Yehuda HaNasi said: 
How great are the deeds of Rabbi Hiyya! Rabbi Yishmael, son 
of Rabbi Yosei, said to Rabbi Yehuda HaNasi: Are his deeds 
even greater than the Master’s, i.e., yours? Rabbi Yehuda HaNasi 
said to him: Yes. Rabbi Yishmael persisted: Are they even greater 
than those of my father," Rabbi Yosei? Rabbi Yehuda HaNasi 
said to him: Heaven forbid! Such a statement shall not be heard 
among the Jewish people, that someone is greater than your 
father, Rabbi Yosei. 


The Gemara continues discussing the greatness of Rabbi Hiyya. 
Rabbi Zeira said: Last night, Rabbi Yosei, son of Rabbi Hanina, 
appeared to me in a dream. I said to him: Near whom are 
you placed in the upper realms? He said to me: Near Rabbi 
Yohanan. I asked: And Rabbi Yohanan is near whom? He 
replied: Near Rabbi Yannai. And Rabbi Yannai is near whom? 
Near Rabbi Hanina. And Rabbi Hanina is near whom? Near 
Rabbi Hiyya. Rabbi Zeira added: I said to Rabbi Yosei: But isn’t 
Rabbi Yohanan worthy of being placed near Rabbi Hiyya? He 
said to me: In a place of fiery sparks and burning fires, who 
can bring Rabbi Yohanan, son of Nappaha, there? 


Rabbi Hanina 


= IIAN: This is Rabbi Hanina bar Hama, who 


PERSONALITIES 


NOTES 
| go and sow flax — KII KTH xvbiy: Some com- 
mentaries claim that Rabbi Hiyya did not actually 
sow flax. Rather, he mentioned flax seed as a meta- 
phor for his promulgation of Torah, which was like 
the sowing of seed (Torat Hayyim; see Maharsha). 


Even than my father - xaxa yor: Although Rabbi 
Yehuda HaNasi was not a disciple of Rabbi Yosei 
ben Halafta, Rabbi Yishmael's father, nevertheless he 
considered Rabbi Yosei a superior Torah scholar and 
invariably followed his halakhic rulings. 


Rabbi Yohanan for many years. The amora Rabbi Hama, son of 


unfit to enter the study hall. Some believe that Rabbi Hiyya 


ived in the transitional generation between the tanna‘im and 
amora‘im. Rabbi Hanina was born in Babylonia but immigrated 
o Eretz Yisrael at a very young age, where he studied Torah 
under Rabbi Yehuda HaNasi. His teacher was very fond of him, 
saying that Rabbi Hanina was not a human being but an angel. 
Rabbi Hanina also learned from Rabbi Yehuda HaNasi’s greatest 
students, in particular Rabbi Hiyya. Before Rabbi Yehuda HaNasi 
died, he appointed Rabbi Hanina head of his yeshiva, but in his 
humility Rabbi Hanina refused to accept the position during 
he lifetime of his older colleague, Rabbi Afes. 

Rabbi Hanina lived in the city of Tzippori. He dealt in the 
honey trade, from which he grew wealthy. He used his money 
o build a large study hall. Rabbi Hanina is considered one of 
he wisest scholars of his generation and was also renowned 
or his righteousness and kindness. 

Rabbi Hanina’s halakhic and aggadic statements abound in 
both the Jerusalem Talmud and the Babylonian Talmud, and as 
he enjoyed a long and healthy life, he taught many students 
over several generations. Rabbi Yehoshua ben Levi was his 
student and colleague, and he was also privileged to teach 


Rabbi Hanina, may have been his son. 


Rabbi Hiyya — xm a: Rabbi Hiyya ben Abba, from the city of 
Kafri in Babylonia, was among the last tanna’im, a colleague- 
disciple of Rabbi Yehuda HaNasi. 

Rabbi Hiyya descended from a family of distinguished lin- 
eage that traced its ancestry back to King David and produced 
many Sages. While he was still in Babylonia, Rabbi Hiyya was 
considered a Torah luminary. After he ascended to Eretz Yisrael 
with his family, some Sages praised him in exaggerated terms 
by saying that the Torah was almost forgotten until he came 
from Babylonia and reestablished it. 

naddition to his prominence as a Torah scholar, Rabbi Hiyya 
was outstanding in his piety, as reflected in several anecdotes 
throughout the Talmud. His most significant project was the 
redaction of an anthology of external baraitot to complement 
the Mishna, which he undertook with his disciple-colleague, 
Rabbi Oshaya. Their anthology was considered to be the most 
authoritative among several such efforts, to the point that it 
was said that any baraita that was not reviewed by them is 


<= 


edited the Tosefta. 

Apparently, upon his arrival in Eretz Yisrael Rabbi Hiyya 
received financial support from the house of the Nasi. His pri- 
mary livelihood was international trade, and he dealt mainly in 
silk. His twin daughters, Pazi and Tavi, became the matriarchs 
of significant families of Torah scholars. He also had twin sons, 
Yehuda, the son-in-law of Rabbi Yannai, and Hizkiyya. Both were 
among the leading Torah scholars in the transitional generation 
between the tanna‘im and amora’im, and they replaced him 
at the head of his private yeshiva in the city of his residence, 
Tiberias. 

All the students of Rabbi Yehuda HaNasi were colleagues 
of Rabbi Hiyya, and he was also close to Shimon ben Halafta. 
The younger students of Rabbi Yehuda HaNasi, including Rabbi 
Hanina, Rabbi Oshaya, and Rabbi Yannai, studied Torah from 
Rabbi Hiyya and to a certain extent were his students as well. 
His brothers’ sons, Rabba bar bar Hana, and above all, the great 
amora Rav, were his primary disciples. He also appears as a 
central figure in the Zohar. Rabbi Hiyya was buried in Tiberias, 
and his two sons were later buried alongside him. 
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LANGUAGE 
Chariot [guharka] - Kpm: Apparently from the 
Middle Iranian gahwarak, meaning a gurney, similar to 
a palanquin. 
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NOTES 


Rav Haviva said: Rav Haviva bar Surmakei told me: I once saw 
one of the Sages whom Elijah the prophet would visit, and his 
eyes looked beautiful and healthy in the morning, but appeared 
to be charred by fire in the evening. I said to him: What is this 
phenomenon? And he said to me: I said to Elijah: Show me the 
Sages upon their ascension to the heavenly academy. Elijah said 
to me: You may gaze at all of them except for those in the chariot 
[miguharka] of Rabbi Hiyya, upon whom you may not gaze. 
I asked Elijah: What are the signs of Rabbi Hiyya’s chariot, so I 
will know when not to look? He said: Angels accompany all of 
the other Sages’ chariots as they ascend and descend, except 
for the chariot of Rabbi Hiyya, which ascends and descends 
of its own accord, due to his greatness. 


The Sage relating this story continued: I was unable to restrain 
myself, and I gazed upon Rabbi Hiyya’s chariot. Two fiery flames 
came and struck that man, i.e., me, and blinded his eyes. The 
next day, I went and prostrated on Rabbi Hiyya’s burial cave in 
supplication. I said: I study the baraitot of the Master, Rabbi 
Hiyya; please pray on my behalf. And my vision was healed, but 
my eyes remained scorched. 


The Gemara relates another incident involving Elijah the prophet. 
Elijah was often found in the academy of Rabbi Yehuda HaNasi. 
One day it was a New Moon," the first of the month, and Elijah 
was delayed and did not come to the academy. Later, Rabbi 
Yehuda HaNasi said to Elijah: What is the reason that the Master 
was delayed? Elijah said to him: I had to wake up Abraham, 
wash his hands, and wait for him to pray, and then lay him down 
again. And similarly, I followed the same procedure for Isaac, and 
similarly for Jacob in turn. Rabbi Yehuda HaNasi asked Elijah: 
And let the Master wake them all together. Elijah responded: I 
maintain that if I were to wake all three to pray at the same time, 
they would generate powerful prayers and bring the Messiah 
prematurely. 


Rabbi Yehuda HaNasi said to Elijah: And is there anyone alive 
in this world who is comparable to them and can produce such 
efficacious prayers? Elijah said to him: There are Rabbi Hiyya 
and his sons. Rabbi Yehuda HaNasi decreed a fast, and the Sages 
brought Rabbi Hiyya and his sons down" to the pulpit to pray 
on behalf of the congregation. Rabbi Hiyya recited the phrase in 
the Amida prayer: Who makes the wind blow, and the wind blew. 
Rabbi Hiyya recited the next phrase: Who makes the rain fall, 
and rain fell. When he was about to say the phrase: Who revives 
the dead," the world trembled. 


They said in heaven: Who is the revealer of secrets in the 
world? They said in response: It is Elijah. Elijah was brought 
to heaven, whereupon he was beaten with sixty fiery lashes. 
Elijah came back down to earth disguised as a bear of fire. He 
came among the congregation and distracted them from their 
prayers, preventing Rabbi Hiyya from reciting the phrase: Who 
revives the dead. 


New Moon - xm wy: The Torat Hayyim explains that the 
Gemara specifies that this incident occurred on a New Moon 
because this day is known to be a propitious time for prayer 
(see Isaiah 66:23). Additionally, the waxing of the new moon 
symbolizes the renewal and the final redemption of the Jewish 
people (see Maharsha). 


| had to wake up Abraham, etc. - ^3) omas} KIVPİNTY: 
Some explain that this alludes to the idea that had the patri- 
archs all been active at the same time in their lifetimes, they 
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could have accomplished that which was necessary to bring 
about the final redemption (Pardes Rimmonim). 


The Sages brought Rabbi Hiyya and his sons down — mynny 
yoo xT rad: Although Rabbi Hiyya and his sons would, of 
course, pray on a regular basis, they never led the communal 


services. This position, through which one represents the com- 


munity, renders one's prayers more efficacious (Ran). 


When he was about to say, who revives the dead - Kyn +3 
onan mn sinh: The commentaries are puzzled by the 


importance of this particular phrase, as the resurrection of 
the dead is already mentioned earlier in that same blessing 
(Tosafot). Some explain that the resurrection of the dead is 
mentioned three times in the blessing, each of which refers to 
different events. The first two times refer to resurrections that 
occurred earlier in history, e.g., the incidents with Elijah and 
Elisha, or the resurrection in Ezekiel’s time (see | Kings, chapter 
17, ll Kings, chapter 4, and Ezekiel, chapter 37). Only the last 
mention of the resurrection alludes to the resurrection of the 
final redemption (Ritva). 
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§ The Gemara relates: Shmuel Yarhina’a’ was the physician of 
Rabbi Yehuda HaNasi. One time, Rabbi Yehuda HaNasi felt a pain 
in his eye. Shmuel said to him: I will place a medication in your 
eye. Rabbi Yehuda HaNasi said to him: I cannot have the medica- 
tion placed directly in my eye, as I am afraid it will cause me too 
much pain. Shmuel said to him: I will apply a salve above your 
eye, not directly in it. Rabbi Yehuda HaNasi said to him: Even that 
I cannot bear. Shmuel placed the medication in a tube of herbs 
beneath his pillow, and Rabbi Yehuda HaNasi was healed. 


Rabbi Yehuda HaNasi made efforts to ordain Shmuel Yarhina’a as 
a rabbi but was unsuccessful, as Shmuel always demurred. Shmuel 
Yarhina’a said to him: The Master should not be upset about my 
refusal, as I know that I am not destined to be ordained as a rabbi. 
I myself saw the book of Adam the first man," which contains the 
genealogy of the human race, and it is written in it that Shmuel 
Yarhina’a 


shall be called a wise [hakim] physician, but he shall not be 
called rabbi, and Rabbi Yehuda HaNasi’s convalescence shall 
be through him. I also saw written there: Rabbi Yehuda HaNasi 
and Rabbi Natan are the end of the Mishna, i.e., the last of the 
tanna’im, the redactors of the Mishna. Rav Ashi and Ravina are 
the end of instruction," i.e., the end of the period of the amora’im, 
the redacting of the Talmud, which occurred after the period of the 
tanna’im. 


And your mnemonic to remember that Rav Ashi and Ravina 
redacted the Talmud is the verse: “Until I entered into the sanc- 
tuary [mikdashei] of God, and considered [avina] their end” 
(Psalms 73:17). The sanctuary, mikdashei, alludes to Rav Ashi, while 
the term avina alludes to Ravina, which is a contraction of Rav 
Avina. The phrase: Their end, is interpreted as a reference to the 
redacting of the Talmud. 


§ The Gemara relates another story discussing the greatness of 
the Sages. Rav Kahana said: Rav Hama, son of the daughter 
of Hasa, told me that Rabba bar Nahmani™ died due to the fear 
of a decree of religious persecution. The Gemara explains: His 
enemies accused him [akhalu beih kurtza]' of disloyalty in the 
king’s palace, as they said: There is one man from among the Jews 
who exempts twelve thousand Jewish men from the king’s head 
tax? two months a year, one month in the summer and one month 
in the winter. Since many people would study in Rabba’s study 
hall during the months of Adar and Elul, he was being blamed for 
preventing those people from working during those months. 


Rabba bar Nahmani - 


gama Va 737: Rav Abba bar Nahmani, 
commonly referred to as "Rabba throughout the Babylonian 
Talmud, was a priest and a third-generation Babylonian amora. 
Rabba was a student of Rav Huna, who in turn was a student 
of Rav. Accordingly, Rabba's approach was consistent with Rav's 
statements. Rabba was considered the sharpest among his 
peers, to the extent that he was referred to as: One who uproots 
mountains, in contrast to his colleague, Rav Yosef, who was 


PERSONALITIES 


o disagreements between Rabba and Rav Yosef, the halakha is 
almost always in accordance with the opinion of Rabba. 

Rabba had many students, and virtually all of the Sages of the 
ollowing generation studied under him. His personal life was 
ragic, as his children died during his lifetime. He was poverty 
stricken throughout his life, barely subsisting on agricultural 
work. When his nephew Abaye was orphaned at a young age, 
Rabba adopted him. 


called Sinai, due to his comprehensive knowledge. With regard 


PERSONALITIES 

Shmuel Yarhina’a — TKIP ORW: According to some 
commentaries, Shmuel Yarhina’a is the great amora Shmuel 
bar Abba HaKohen, a contemporary of Rav. He is called 
Yarhina’a from the Hebrew yare‘ah, moon, because he was 
an expert in astronomy. He is reported to have said that the 
pathways in heaven are as clearly known to him as the path- 
ways of his hometown, Neharde’a (Berakhot 58b). Others 
maintain that Shmuel the amora never ascended to Eretz 
Yisrael, and that Shmuel Yarhina’a is a different personality, 
mentioned only here. 


NOTES 

The book of Adam the first man — UKIT DIN7 NWD: 
According to Rashi and most commentaries, this is a pro- 
phetic record of the genealogy of the human race that 
God gave to Adam. Shmuel Yarhina’a refused ordination 
as a result of this prophecy. Others explain that Shmuel 
Yarhina’a did not read an actual book, but was metaphori- 
cally referring to the idea that different people have dif- 
ferent natures. In his case, he simply did not feel that his 
vocation was to be a rabbi. 


NOTES 


End of instruction — AX 7 qio: There are differing explana- 
tions with regard to what is meant by the end of instruction. 
All agree that it signifies the close of the primary period 
of the amora’im. Rashi explains that Ravina and Rav Ashi 
compiled all of the statements the previous amora’im had 
made, and they organized them into the discussions now 
found in the Babylonian Talmud. Rav Sherira Gaon writes 
that this means that they were the last of the amora'im that 
issued halakhic statements, but that the discussions in the 
Gemara were edited at a later date. 


Rabba bar Nahmani, etc. — 333m3 32 73%: Apparently, 
this incident is cited here because it includes a description 
of supernatural events that happened to a Sage and the 
extent of his esteem in heaven, which is similar to the earlier 
story of Rabbi Hiyya. 


LANGUAGE 

Accused him [akhalu beih kurtza] — xx") mwa box: This 
expression, which literally means: Ate pieces of his flesh, 

appears in Aramaic in the book of Daniel as well: “Where- 
fore at that time certain Chaldeans came near, and brought 
accusation [va‘akhalu kartzeihon] against the Jews” (Daniel 

3:8). In the Targum, it is also used as the Aramaic translation 

of the Hebrew phrase halakh rakhil, meaning to malign or 
slander (Leviticus 19:16; Proverbs 11:13). Cognates exist in 

Akkadian and Arabic as well. For a lengthy and speculative 

discussion of the phrase, see Ramban’s Commentary on the 

Torah, Leviticus 19:16. 


BACKGROUND 
From the king's head tax — xb Naqa: It was Customary 
to absolve Torah scholars from paying the king's taxes. Many 
of those attending Rabba bar Nahmani's discourses felt 
entitled to the same exemption, and therefore Rabba bar 
Nahmani was accused of depriving the king of revenue. 
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LANGUAGE 


Messenger [peristaka] — xp: From the Middle 
Persian fréstag, meaning messenger or delegate. 


Vestibule [idrona] — X317¥%: Apparently from the 
Greek avdpwv, andron, meaning men’s quarters 
or vestibule. The Romans used a similar word in 
reference to a room that connects two houses or 
courtyards. 


HALAKHA 


Snow-white leprous sore preceded the white hair - 
Ey wyb naTip nya: The presence of a white hair 
is a sign of leprous impurity if it turned white after 
the appearance of a bright white spot. If the white 
hair was present first, it is not a sign of ritual impurity. 
In that case, the spot is treated as a regular bright 
white spot that must be quarantined for one week 
(Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 2:6). 


Uncertainty - pap: If there is uncertainty as to 
whether the white hair of a leprous plague appeared 
before the bright white spot or vice versa, the indi- 
vidual is considered impure. The Rambam writes that 
he is inclined to think that this is merely an uncertain 
impurity. 

Although the Gemara states that this question was 
subject to a dispute in the heavenly academy, and 
God rules that the individual is pure, as does Rabba 
bar Nahmani, there is a principle that halakhic mat- 
ters cannot be decided in heaven, i.e., humans must 
interpret the Torah based on established methods 
of exegesis. Nevertheless, as this issue was not fully 
decided, some commentaries maintain that the sta- 
tus of impurity is uncertain. Others contend that the 
individual is a confirmed leper (Rambam Sefer Tahara, 
Hilkhot Tumat Tzara‘at 2:9 and Kesef Mishne there). 
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They sent a messenger [peristaka]' of the king after him, but 
he was not able to find him. Rabba bar Nahmani fled and went 
from Pumbedita to Akra, from Akra to Agma, from Agma to 
Shihin, from Shihin to Tzerifa, from Tzerifa to Eina Demayim, 
and from Eina Demayim back to Pumbedita. Ultimately, he 
was found in Pumbedita, as the king’s messenger arrived by 
chance at that same inn where Rabba bar Nahmani was hiding. 
The inn attendants placed a tray before the messenger and gave 
him two cups to drink. They then removed the tray from 
before him and his face was miraculously turned backward. 


The attendants said to Rabba bar Nahmani: What should we do 
with him? He is the king’s man, and we cannot leave him like 
this. Rabba bar Nahmani said to them: Place a tray before him 
and give him one cup to drink, and then remove the tray from 
before him and he will be healed. They did this, and he was 
healed. The messenger said: I am certain that the man I seek 
is here, as this unnatural event must have befallen me on his 
account. He searched for Rabba bar Nahmani and found out 
where he was. The messenger said that they should tell Rabba 
bar Nahmani: I will leave this inn and will not disclose your 
location. Even if they will kill that man, i.e., me, I will not dis- 
close your location. But if they will beat him, me, I will disclose 
your whereabouts, as I cannot bear being tortured. 


With that guarantee, they brought Rabba bar Nahmani before 
the messenger. They took him into a small vestibule [le’idrona]' 
and closed the door before him. Rabba bar Nahmani prayed 
for mercy, and the wall crumbled. He fled and went to hide in 
a swamp. He was sitting on the stump of a palm tree and study- 
ing Torah alone. At that moment, the Sages in the heavenly 
academy were disagreeing" with regard to a halakha of leprosy. 
In general, a leprous spot includes two signs of impurity, a bright 
white spot and a white hair. The basic halakha is that if the snow- 
white leprous sore [baheret] preceded the white hair™ then 
the afflicted person is ritually impure, but if the white hair 
preceded the baheret, he is pure. 


The heavenly debate concerned a case of uncertainty" as to 

which came first, the spot or the hair. The Holy One, Blessed be 

He, says: The individual is pure, but every other member of the 

heavenly academy says: He is impure. And they said: Who can 

arbitrate in this dispute? They agreed that Rabba bar Nahmani 

should arbitrate, as Rabba bar Nahmani once said: I am pre- 
eminent in the halakhot of leprosy and I am preeminent in the 

halakhot of ritual impurity imparted by tents.® 


NOTES 


In the heavenly academy they were disagreeing — xdon xP 
MPT AINA: Some commentaries maintain that Rabba bar 


Nahmani was shown this dispute in a vision just before his death. 


The vision was granted to him as reassurance that his imminent 
death was by divine decree and with good cause, and was not due 
to his death warrant (Shita Mekubbetzet; see Pardes Rimmonim). 


Snow-white leprous sore...white hair — 120 wWww...074: 
The Gemara is referring to symptoms associated with the biblical 
affliction commonly referred to as leprosy, tzara‘at, in contrast to 
the modern medical disease. This condition causes severe ritual 
impurity for people, clothing, and houses. The halakhot of leprosy 
appear in the Torah (Leviticus, chapters 13-15) and in the mishna in 


including cases where a tent covering a corpse, are explicated in 
great detail in tractate Oholot. The basic halakhot of a tent over a 
corpse are enumerated in the Torah (Numbers, chapter 19). The 
Sages derived that any structure which has a cavity that is at least 
one cubic handbreadth in volume and contains a corpse or part 
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BACKGROUND 
Tents - nibg: The halakhot of the impurity imparted by a corpse, 


tractate Negaʻim. The presence of a white hair is a sign of leprous 
impurity if a hair turned white after the appearance of a bright 
white spot. By contrast, if the white hair was present first it is not a 
sign of impurity. Instead, it is treated as a regular bright white spot 
that is quarantined for one week. The halakha mentioned here, that 
one is rendered impure only if the bright white spot preceded the 
white hair, is not stated explicitly in the Torah. According to Rashi, 
the halakha is derived from the verse: “The hair in the bright white 
spot has turned white” (Leviticus 13:25), whereas others maintain 
that the source is: “And it has turned the hair white” (Leviticus 13:10), 
which indicates that it is the spot that caused the hair turn to white, 
i.e., the spot preceded it (Rivan; Rambam). 


of a corpse, i.e., its flesh, bones, or limbs, constitutes a tent over a 
corpse. All articles subject to contracting ritual impurity contained 
within the tent become ritually impure themselves. Moreover, they 
become primary sources of ritual impurity, which can then impart 
ritual impurity to people and items. 
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They sent a messenger from heaven after him to take his soul 
up to the heavenly academy, but the Angel of Death was unable 
to approach Rabba bar Nahmani," as his mouth did not cease 
from his Torah study. In the meantime, a wind blew and howled 
between the branches. Rabba bar Nahmani thought that the 
noise was due to an infantry battalion [gunda]! about to capture 
him. He said: Let that man, i.e., me, die and not be given over to 
the hands of the government. The Angel of Death was therefore 
able to take his soul. 


As he was dying, he said in response to the dispute in heaven: It 
is pure; itis pure. A Divine Voice emerged from heaven and said: 
Happy are you, Rabba bar Nahmani, as your body is pure and 
your soul left you with the word: Pure. A note [pitka]! fell from 
heaven and landed in the academy of Pumbedita. The note read: 
Rabba bar Nahmani was summoned to the heavenly academy, 
i.e., he has died. Abaye and Rava and all ofthe other Rabbis went 
out to tend to his burial; however, they did not know the location 
of his body." They went to the swamp and saw birds forming a 
shade and hovering over a certain spot. The Rabbis said: We can 
conclude from this that he is there. 


The Rabbis lamented him for three days" and three nights. 
A note fell from heaven, upon which was written: Anyone 
who removes himself from the lamentations shall be ostracized. 
Accordingly, they lamented him for seven days. Another note 
fell from heaven, stating: Go to your homes in peace. 


On that day when Rabba bar Nahmani died, a hurricane lifted 
a certain Arab [taya‘a]‘ merchant while he was riding his camel. 
The hurricane carried him from one side of the Pappa River 
and threw him onto the other side. He said: What is this? 
Those present said to him: Rabba bar Nahmani has died. He 
said before God: Master of the Universe! The entire world is 
Yours and Rabba bar Nahmani is also Yours. You are to Rabba 
and Rabba is to You," i.e., you are beloved to each other. If so, 
why are You destroying the world on his account? The storm 


subsided. 


The Gemara concludes its earlier discussion of obese Sages (84a). 
Rabbi Shimon ben Halafta’ was obese. One day he was particu- 
larly hot and went and sat on a mountain boulder to cool himself 
off. He said to his daughter: My daughter, fan me with a fan, and 
as a gift I will give you packages of spikenard.’ In the meantime, 
a strong wind blew. He said: How many packages of spikenard 
do I owe to the overseers of this wind? 


§ The Gemara returns to its discussion of the mishna (83a), which 
teaches that an employer must provide his laborers with suste- 
nance, all in accordance with the regional custom. The Gemara 
asks: What is added by the inclusive term: All? The Gemara 
answers: This serves to include a place where it is customary for 
the laborers to eat bread and drink a quarter-log [anpaka]: of 
wine. As, if in such a case the employer were to say to them: Arise 
early in the morning and I will bring you this sustenance, so as 
not to waste work time, they may say to him: It is not in your 
power to compel us to do so. 


§ The mishna teaches that there was an incident involving Rabbi 
Yohanan ben Matya, who said to his son: Go out and hire labor- 
ers for us. His son hired the laborers and stipulated that he would 
provide sustenance for them. The Gemara asks: After the mishna 
has stated that all practices are in accordance with the regional 
custom, how can it cite this incident, which seems to contradict 
the previous ruling, as Rabbi Yohanan ben Matya and his son did 
not follow the regional custom? The Gemara answers: The mishna 
is incomplete and this is what it is teaching: All practices are in 
accordance with the regional custom, but if the employer pledged 
to provide sustenance for them, 


NOTES 

The Angel of Death was unable to approach Rabba bar 
Nahmani - = sap maT gyi oa mit xb: A similar 
idea is stated with ‘regard to the giving ‘of the Torah at 
Mount Sinai, where the Jewish people achieved such 
an elevated spiritual level that the Angel of Death could 
not touch them. They forfeited this status through the 
sin of the Golden Calf. This shows that one who studies 
Torah in purity can likewise be impervious to death (Torat 
Hayyim). 


They did not know the location of his body — %1 117 xb 
FPT: On a homiletical level, not knowing his location 
means that the Sages were unaware of how great a Sage 
Rabba bar Nahmani was. Upon seeing the group of hov- 
ering birds, which symbolize all the Torah scholars whom 
Rabba bar Nahmani taught, the other Sages realized his 
greatness and were able to accord him appropriate honor 
(Pardes Rimmonim; Akedat Yitzhak). 


The Rabbis lamented him for three days — XIA amp 
ngit: The Sages assumed that three days would be suffi- 
cient, in accordance with the halakha that the first three 
days of mourning are dedicated to weeping. They were 
subsequently informed that they must mourn him for 
a full seven days, as required upon the death of a close 
family member (Torat Hayyim). 


You are to Rabba and Rabba is to You — Aan 7377 AN 
‘JP: The Arab argued that as God owns both this world 
and the World-to-Come, He has not lost Rabba bar 
Nahmani. Why, then, should his death lead to a change 
in the laws of nature (Ein Yehosef)? 


LANGUAGE 
An infantry battalion [gunda] — 1313: This term is 
related to the Middle Persian gund. Some maintain that 
its etymology is Semitic, from the root gimmel, dalet, dalet. 
It means a battalion or phalanx. 


Note [pitka] - xpns: From the Greek mittaK1ov, pitta- 
kion, meaning a small tablet, a piece of paper, or parch- 
ment used for writing. 


Arab [taya‘a] - 8Y: This refers to a member of one of 
the Arab nomadic tribes found in Babylonia generations 
ago. The word is derived from the name of an Arab tribe, 
Sb, ta’, which apparently resided in those regions. 


Quarter-log [anpaka] — p938: Of uncertain etymology, 
it is possibly related to the Armenian empak, meaning 
goblet. 


PERSONALITIES 


Rabbi Shimon ben Halafta - xnsonya a jiynaw var: Rabbi 
Shimon ben Halafta was a tanna of | fifth generation 
and a frequent presence in the house of Rabbi Yehuda 
HaNasi. Rabbi Shimon ben Halafta was friends with Rabbi 
Hiyya, with whom he studied in the yeshiva of Tiberias 
and hiked in the Arbel Valley. Aware of Rabbi Shimon 
ben Halafta’s crushing poverty, Rabbi Yehuda HaNasi and 
Rabbi Hiyya made constant efforts to support him. The 
Gemara preserved a range of tales in which miracles 
were performed on behalf of Rabbi Shimon ben Halafta. 
Although no halakhic statements of this Sage appear in 
the Talmud, there are several aggadic statements attrib- 
uted to him. 


BACKGROUND 
Spikenard — 11a: Spikenard is a perfume derived from the 
Nardostachys jatamansi plant native to the Himalayas. It 
was highly valued throughout the ancient world, and 
was one of the ingredients in the incense in the Temple. 
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NOTES 

Is this to say that the feast of Abraham our forefather, 
etc. - 15) WAS OTA T SOTO? xn: The Gemara's 
point here is that ultimately one should not compare 
Abraham's and Solomon's wealth. Rather, the verses 
stress Abraham's generosity and his manner of sharing 
his wealth with wayfarers. Accordingly, the mishna states 
that his descendants are deserving of feasts befitting their 
dignity (Torat Hayyim). 


LANGUAGE 
Well-worked dough [amilan] - tony: From the Greek 
duvdog, amulos, or autdov, amulion, meaning starch or a 
baked good (see Rashi). Apparently the word was written 
with the Hebrew letter ayin so that it would be associated 
with the term amal, meaning toil. 


Hen [zagta] — xn: Similar to a Syriac word that means 
hen. Apparently it is from the Middle Iranian zag, which 
bears the same meaning. 
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he has increased his obligation to them, since if he had meant 
to give them no more than the accepted amount, he would not 
have made any stipulation at all. The mishna then continues: And 
there is also a supporting incident involving Rabbi Yohanan ben 
Matya, who said to his son: Go out and hire laborers for us. His 
son went, hired them, and pledged to provide sustenance for 
them as a term of their employment, without specifying the details. 
And when he came back to his father and reported what he had 
done, Rabbi Yohanan ben Matya said to him: My son, even ifyou 
were to prepare a feast for them like that of King Solomon in his 
time, you would not have fulfilled your obligation to them, as 
they are the descendants of Abraham, Isaac, and Jacob. 


The Gemara asks: Is this to say that the feast of Abraham, our 
forefather," was superior to that of King Solomon? But isn’t 
it written: “And Solomon’s provision for one day was thirty 
measures of fine flour, and sixty measures of meal; ten fat 
oxen, and twenty oxen out of the pastures, and a hundred 
sheep, beside harts, and gazelles, and roebucks, and fatted fowl” 
(1 Kings 5:2-3). And Guryon ben Asteyon says in the name of 
Rav: These measures of flour mentioned in the verse were used 
merely for the bakers’ well-worked dough [la'amilan]" that was 
placed in the pot to absorb the steam. And Rabbi Yitzhak says: 
These measures of flour were used for meat pudding, a mixture of 
wine, flour, and leftover meat, in a pot. 


And Rabbi Yitzhak further says: King Solomon had one thou- 
sand wives, each one of whom would prepare for him at her 
home a feast of such proportions. What is the reason that they 
did this? This wife reasoned: Perhaps he will feast with me today, 
and that wife reasoned: Perhaps he will feast with me today. 
But with regard to Abraham, it is written: “And Abraham ran 
to the herd, and fetched a calf tender and good” (Genesis 18:7), 
and Rav Yehuda says that Rav says, in explanation of the verse: 

“A calf” indicates one; the word “tender” means an additional 
one, i.e., two; “and good” indicates yet another one. This makes 
a total of three calves, a considerably smaller feast than that of 
Solomon. 


The Gemara answers: There, with regard to Abraham, he prepared 
three oxen for three people, whereas here, in the case of Solomon, 
his wives would prepare a feast for the entire realms of Israel and 
Judah, as it is stated: “Judah and Israel were many, as the sand 
which is by the sea in multitude, eating and drinking and making 
merry” (1 Kings 4:20). Abraham's feast was proportionately greater 
than that of Solomon. 


With regard to the verse cited in relation to King Solomon, the 
Gemara asks: What is the meaning of the term “fatted fowl 
[avusim]”? Rav says: It means that they are fed [ovsim] by force. 
Shmuel says: It means that they were fattened [avusim] and 
maintained on their own accord, i.e., they were naturally fat. 
Rabbi Yohanan says: Solomon's feasts were of fine quality because 
they would bring from his herd an ox that had never been forced 
to work, and they would also bring a hen from its coop that had 
never been forced to lay eggs, and use those for the cuisine. 


The Gemara cites a related statement of Rabbi Yohanan. Rabbi 
Yohanan says: The choicest of cattle is the ox. The choicest of 
fowl is the hen. With regard to the type of hen to which this is 
referring, Ameimar says: It is a fattened, black hen [zagta]' that 
is found among the wine vats, which consumes so many grape 
seeds that it cannot take a step the length of a reed, due to its 
corpulence. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


TAMNO- "OMAN YET NY 
DWY- RR nY 
NANT T ND) gO - aioy 

10 p31 wy 


PIY KN I0 JY 37 2 OX 
INY TOTT AWA y 
nyy m gY aw? 


3) xox) hay va ma 309 
OVW DID 1) TT NID OWA 
bs Mini nwy I WT by my 
mean NEY an swab mam om Tm 
rors jn Tey WK PIT dm 

an TNS DAT NAD KOT 


pn NY fa yon KYA maby 
miw> wh bossa "3 K2 
an 323 oma 931 WX bana 
Nw Amat ya DTN maw bx abiyh 
ond bax xd) - ‘pind aby nwn 
anb box - nun yw Vox 
IND MDX Kby a7 Kpop b3% 

ina boy m3 


TYVE ma bs 11K TNN NWY 
TOY - woyva myn IND DAN 
pba inyya mab xan ra wip 
TYY - mow my by OTAN meyy 

mow op by may san na wip 


yor nny -= OTAN 71 P27 Dey 
a” -DM mean np T nee 
row pa oY Oo voga 


P -yya nnn ody say xm 
ory [Pajen by pw “pad ty 
pire) ta my- "ohw pay Jý 

“ony 


The Gemara returns to discuss the verse in Genesis: “And Abraham 
ran to the herd, and fetched a calf tender and good” (Genesis 18:7). 
Rav Yehuda says that Rav says: “A calf” is one; “tender” indicates an 
additional one, i.e., two; “and good” indicates another one, for a total 
of three calves. The Gemara asks: But why not say that the verse is 
referring to only one calf, as people say when describing a single item 
that it is tender and good? 


The Gemara answers: If so, let the verse write: Tender, good. What 
is the significance of the term “and good,” which indicates an addi- 
tion? Conclude from this that the verse is stated for the purpose of 
an exposition and is referring to more than one calf. The Gemara 
challenges: But one can still say there were only two calves. The 
Gemara answers: From the fact that the word “good” is written for 
an exposition, to include an additional calf, it may be inferred that 
the term “tender” is also written for an exposition and indicates 
yet another calf. 


Rabba bar Ulla raises an objection, and some say it is Rav Hoshaya, 
and some say it is Rav Natan, son of Rabbi Hoshaya, who raises the 

objection: The verse states: “And he gave it to the servant; and he 

hastened to prepare it” (Genesis 18:7). The singular term “it” indi- 
cates that there was only one calf. The Gemara answers: Abraham gave 

each and every calf to one servant, i.e., he gave the three calves to 

three different servants. The Gemara raises a question from the verse: 

“And he took curd, and milk, and the calf which he had dressed, and 

set it before them” (Genesis 18:8), which again indicates that there 

was only one calf. The Gemara responds: The verse means that as each 

calf arrived prepared, he brought it before them, and he did not serve 

all three calves at once. 


The Gemara asks: And why do I need three calves? One calf should 
be sufficient for three guests. Rav Hanan bar Rava said: Abraham 
prepared three calves in order to feed the guests three tongues with 
mustard, a particular delicacy. With regard to this incident, Rabbi 
Tanhum bar Hanilai says: A person should never deviate from the 
local custom, as Moses ascended to heaven on high and did not eat 
bread while he was there, whereas the ministering angels descended 
down to this world, as guests visiting Abraham, and they ate bread. 
You say: And they ate bread? Can it enter your mind that they actually 
ate food? Rather, say that they merely appeared as though they ate 
and drank. 


Rav Yehuda says that Rav says: Every action that Abraham per- 
formed himself for the ministering angels, the Holy One, Blessed 
be He, performed Himself for Abraham’s descendants. And 
every action that Abraham performed through a messenger, the 
Holy One, Blessed be He, likewise performed for his descendants 
through a messenger. 


The Gemara elaborates: With regard to Abraham, the verse states: 
“And Abraham ran to the herd” (Genesis 18:7), bringing the meat 
himself, and in reference to God’s actions for Abraham's descendants 
the verse states: “And there went forth a wind from the Lord, and 
brought across quails from the sea” (Numbers 11:31), that God brought 
meat to them. In reference to Abraham, the verse states: “And he took 
curd and milk” (Genesis 18:8), and God says to the Jewish people: 
“Behold, I will cause to rain bread from heaven for you” (Exodus 
16:4), which shows that God gave food to the Jewish people. 


With regard to Abraham, the verse states: “And he stood by them 
under the tree, and they ate” (Genesis 18:8), and in reference to 
God, the verse states: “Behold, I will stand before you there upon 
the rock in Horeb; and you shall strike the rock, and there shall 
come water out of it” (Exodus 17:6). In the case of Abraham it is 


written: “And Abraham went with them to bring them on the way” 


(Genesis 18:16), and the verse states: “And the Lord went before them 
by day” (Exodus 13:21). 
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By contrast, Abraham performed certain actions through an agent. 
He said: “Let now a little water be fetched” (Genesis 18:4), and 
correspondingly the verse states in reference to Moses, God’s mes- 
senger: “And you shall strike the rock, and there shall come water 
out of it, that the people may drink” (Exodus 17:6). 


The Gemara notes: And in stating this, Rav disagrees with that 
statement of Rabbi Hama, son of Rabbi Hanina. As Rabbi Hama, 
son of Rabbi Hanina, says, and likewise the school of Rabbi 
Yishmael taught: In reward for three" acts of hospitality that 
Abraham performed for the angels, his descendants merited three 
rewards. The Gemara elaborates: In reward for providing them 
with curd and milk, the Jewish people merited the manna; in 
reward for: “And he stood [omed] by them,” the Jews merited 
the pillar [amud] of cloud; in reward for Abraham saying: “Let 
now a little water be fetched,’ they merited the well of Miriam. 
This statement does not distinguish between actions performed by 
Abraham himself and those performed by means of a messenger. 


The Gemara continues its analysis of the verse: “Let now a little 
water be fetched and wash your feet” (Genesis 18:4). Rabbi 
Yannai, son of Rabbi Yishmael, said that the guests said to 
Abraham: Are you suspicious that we are Arabs who bow to 
the dust of their feet? Yishmael has already issued from him," i.e., 
your own son acts in this manner. 


§ The Gemara expounds another verse involving Abraham: “And 
the Lord appeared to him by the terebinths of Mamre, as he 
sat in the tent door in the heat of the day” (Genesis 18:1). The 
Gemara asks: What is the meaning of “the heat of the day”? Rabbi 
Hama, son of Rabbi Hanina, says: That day was the third day 
after Abraham’s circumcision, and the Holy One, Blessed be He, 
came to inquire about the well-being of Abraham. The Holy One, 
Blessed be He, removed the sun from its sheath in order not to 
bother that righteous one with guests, i.e., God made it extremely 
hot that day to allow Abraham to recover from his circumcision, as 
he would not be troubled by passing travelers whom he would invite 
into his tent. 


Despite the intense heat, Abraham wanted to invite guests. He sent 

Eliezer his slave to go outside to see if there were any passersby. 
Eliezer went out but did not find anyone. Abraham said to him: I 

do not believe you. The Gemara comments: This demonstrates the 

popular adage that people there, i.e., in Eretz Yisrael, say: Slaves 

do not have any credibility. The Gemara continues: Abraham 

himself went out and saw the Holy One, Blessed be He, standing 

at the entrance to his tent. This is as it is written: “My Lord, if 
now I have found favor in your eyes, do not leave Your servant” 
(Genesis 18:3), i.e., God’s presence was there, and Abraham asked 

Him for permission to attend to the travelers. 


Once God saw Abraham tying and untying the bandage on his 
circumcision, God said: It is not proper conduct to stand here, i.e., 
it is not respectful to Abraham even for God to stand there. This is 
as itis written: “And he lifted up his eyes and looked, and, behold, 
three men stood over him; and when he saw them, he ran to meet 
them” (Genesis 18:2). The verse first states that they stood over him, 
and then it says that he ran to meet them. The Gemara reconciles 
this apparent contradiction: Initially, they came and stood over 
him. Upon seeing that he was in pain, they said: It is not proper 
conduct to stand here. 


In reward for three - aww awa: The Gemara does not men- 
tion the bread and meat that Abraham prepared for the angels, 
as that was the expected level of hospitality. Abraham merited 
the three rewards specifically for acts of hospitality that went 


beyond the norm (Torat Hayyim). 


NOTES 
Yishmael has already issued from him — Seyi» WINY? 22: 
Some commentaries suggest that as a punishment for sus- 
pecting the angels of idol worship, Abraham’s son Yishmael 


went astray, and his immediate descendants became idolaters 
(Maharsha). 
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The Gemara continues: Who are these three men? They are the 
angels Michael, Gabriel, and Raphael:® Michael, who came to 
announce" to Sarah that she was to give birth to a son; Raphael, 
who came to heal Abraham after his circumcision; and Gabriel, 
who went to overturn Sodom. The Gemara asks: But it is 
written: “And the two angels came to Sodom in the evening’ 
(Genesis 19:1). The Gemara answers that Michael went along 
with Gabriel to Sodom to save Lot. The Gemara notes: The 
language is also precise, as it is written: “And he overturned 
those cities” (Genesis 19:25), and it is not written: They 
overturned those cities. Conclude from it that only one angel 
overturned Sodom. 


oy 


The Gemara asks: What is different with regard to the incident 
involving Abraham, where the angels acquiesced immediately to 
his request to remain with him, as it is written: “So do, as you 
have said” (Genesis 18:5), and what is different with regard to 
Lot, where they first displayed reluctance, as it is written: 


Michael, who came to announce — wa kav xo: Michael 
is known as the prince of the Jewish people, as the verse states: 


NOTES 


that he portend the birth of the son whose descendants would 
be the Jewish nation (Ma‘ayanei HaHokhma). 


“Except Michael your prince” (Daniel 10:21). It was therefore fitting 
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“And he urged them greatly” (Genesis 19:3), only after which 
they acquiesced? Rabbi Elazar says: From here we learn that one 
may decline the request of a lesser man, but one may not decline 
the request of a great man. 


The Gemara continues analyzing the same passage. It is written: 
“And I will fetch a morsel of bread, and satisfy your heart” (Gen- 
esis 18:5), and it is written: “And Abraham ran to the herd, and 
fetched a calf tender and good” (Genesis 18:7). Rabbi Elazar said: 
From here we learn that the righteous say little and do much, 

whereas the wicked say much and do not do even a little. 


From where do we derive this principle that the wicked say much 
and do not do even a little? We derive it from Ephron. Initially, 
it is written that Ephron said to Abraham: “A piece of land worth 
four hundred shekels of silver, what is that between me and you?” 
(Genesis 23:15). And ultimately it is written: “And Abraham 
listened to Ephron; and Abraham weighed to Ephron the silver, 
which he had named in the hearing of the children of Heth, four 
hundred shekels of silver, current money with the merchant” 
(Genesis 23:16), i.e., shekels that could be used in any location. 
This teaches that not only did Ephron take shekels from Abraham, 
he took from him only centenaria [kantarei],™ i.e., superior 
coins, as there is a place where they call a shekel a centenarius. 


He took from him only centenaria — 3? xox ry bow Nb: 
Some commentaries explain that Abraham did not actually pay 
an excessively large sum of money. Rather, he paid the normal 


NOTES 


all regions (Ein Yehosef). Generally, in the case of a large payment 
not every coin is examined closely, but in this case Ephron insisted 
that each coin must be perfect (Torat Hayyim). 


price with large, whole coins, centenaria, which were accepted in 


BACKGROUND 

Michael, Gabriel, and Raphael —Syon bean DND: 
The existence of angels was taken as a given by the 
Sages of the Talmud as well as by the people in their era. 
The acceptance of such heavenly beings is supported 
by biblical texts such as the one under discussion, as 
well as several others, especially Isaiah, chapter 6; Eze- 
kiel, chapter 10; and Daniel, chapter 10. Curiously, fear 
of demons, the evil counterparts of angels, was no less 
keenly felt, although no biblical sources indicate their 
existence. 

The Rambam and Ramban debate whether there are 
in fact such beings as angels. The Rambam maintains 
that reports of angels in the Bible reflect the witness's 
inner disposition or are in fact visions that appear to 
a person in a dream (Guide of the Perplexed 2:6, 2:41). 
The more mystically inclined Ramban understands that 
these were actual beings who interacted with people in 
their conscious state (Ramban on Genesis 18:1). Of the 
many named angels listed in rabbinic literature, just 
two have their origins in the Bible: Michael and Gabriel. 
Michael is a protector of Israel who contends with the 
princes of Persia and Greece, as recounted in Daniel, 
chapter 10, while Gabriel assists Daniel in understand- 
ing a vision of those empires’ fates in Daniel, chapter 
8. According to the midrash, these two angels join 
Raphael, mentioned here, and a fourth colleague, Uriel, 
in surrounding God's throne (Bemidbar Rabba 2:10). 


LANGUAGE 
Centenaria [kantarei] — "exp: From the Latin cente- 
narius, meaning an item whose weight or number is 
one hundred. 
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NOTES 


It is written, flour, and it is also written, fine flour — 
nbp 2131 Ma? Ina: It is unclear how it is derived from 
this verse that women are more stingy than men. Some 
say that Abraham gave Sarah the choice of whether 
to use regular flour or fine flour, as he was concerned 
that she would not want to be generous (Ma‘ayanei 
HaHokhma). Others maintain that the verse should be 
read as a conversation between the couple. Abraham 
said to Sarah: Make ready quickly three measures, at 
which point she interjected: Flour? He responded that 
she should use fine flour (Torat Hayyim). 


Behold, in the tent - Sawa man: The Gemara's interpreta- 
tion of this statement, which is that it was intended to 
emphasize Sarah's modesty, is based on the fact that 
she was never actually called in to join them. Clearly, the 
angels did not wish to speak to her, which means that 
here must have been another motive for their question 
(lyyun Ya'akov). 


Dots upon the letters alef, yod, and vav -”)%” by Tp: 

There are certain letters in the Torah scroll upon which 

here are marks. These dots appear in several places in 

he Torah, either over an entire word or above certain 

etters within a word. It is generally explained that the 
dots limit the meaning of the word or the letters. In the 
Jerusalem Talmud the following distinction is made: In 

instances where the majority of the letters of a word 

have dots over them, those letters are considered pri- 
mary and it is as though the other letters are erased, 
while in instances where most of the letters do not 
have dots over them, it is as though the dotted letters 
are erased. 


HALAKHA 

One may not inquire about the welfare of a woman — 
TON obwa poxiw ps: One may not inquire about the 

welfare of a woman, even by way of a messenger, and 

not even via her husband, so as not to lead to affec- 
tion and excessive closeness. Nevertheless, one may 
inquire of a husband as to his wife's welfare. Some say 

it is also permitted to ask another individual about a 

woman's welfare (Bah; Beit Shmuel). One may also ask a 

woman with regard to her husband's welfare (Rambam 

Sefer Nashim, Hilkhot Issurei Bia 21:5; Shulhan Arukh, Even 

HaEzer 21:6, and Arukh HaShulhan there). 
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The verse states: “Make ready quickly three measures of flour, fine 
flour” (Genesis 18:6). The Gemara questions the apparent redun- 
dancy. It is written: “Flour,” and it is also written: “Fine flour?" 
Rabbi Yitzhak says: From here we learn that a woman is more 
stingy with guests than a man. Sarah wanted to use merely flour, 
and Abraham persuaded her to use fine flour. 


The Gemara continues its analysis of the verses. It is written: 

“Knead it, and make cakes” (Genesis 18:6), and two verses later it 
is written: “And he took curd, and milk, and the calf which he 
prepared” (Genesis 18:8). Abraham served these items to the 
guests, and yet he did not bring bread before them despite having 
instructed Sarah to prepare baked goods. 


Efrayim Miksha’a, disciple of Rabbi Meir, says in the name of 
Rabbi Meir: Abraham, our forefather, would eat non-sacred 
food only when he was in a state of ritual purity, i.e., he treated 
his food as though it were consecrated to God. And Sarah, our 
foremother, menstruated that day, which rendered the baked 
goods ritually impure, preventing Abraham from handling them. 
Therefore, they could not serve bread to their guests. 


‘The next verse states: “And they said to him: Where is Sarah your 
wife? And he said: Behold, in the tent” (Genesis 18:9 ).. The 
Gemara explains that this verse serves to inform us that Sarah, our 
foremother, was a modest woman, as she remained inside while 
the guests were present. Rav Yehuda says that Rav says, and some 
say it is Rabbi Yitzhak who says: The ministering angels, who 
visited Abraham in the guise of travelers, knew that Sarah, our 
foremother, was inside the tent. Rather, what was the purpose 
of their eliciting Abraham’s response: In the tent? It was in order 
to endear her to her husband, by accentuating Sarah’s modesty. 


Rabbi Yosei, son of Rabbi Hanina, says: They inquired about her 
in order to send her the cup of blessing. It is customary to recite 
Grace after Meals over a cup of wine, which is then distributed to 
those present. It is taught in the name of Rabbi Yosei: Why are 
there dots in the Torah scroll upon the letters alef, yod, and vav" 
in the word “to him [eilav]”? These letters spell ayo, which means: 
Where is he? The Torah is teaching the proper etiquette, which 
is that a person should inquire of his hostess about his host, just 
as he should inquire about the welfare of his hostess from the host. 
The Gemara asks: But doesn’t Shmuel say: One may not inquire 
about the welfare of a woman‘ at all, as this is immodest? The 
Gemara answers: A greeting by means of her husband is different. 
Asking a husband about his wife is not considered immodest. 


The Gemara analyzes the verses that describe Sarah at the time: 
“And Sarah laughed within herself, saying: After I am waxed old 
[veloti] shall I have pleasure [edna]” (Genesis 18:12). Rav Hisda 
says: After the skin had worn out [nitballa] and become full of 
wrinkles, the skin once again became soft [nitadden] and her 
wrinkles smoothed out, and Sarah’s beauty returned to its place. 


It is written that Sarah said: “And my lord is old” (Genesis 18:12), 
and it is written: “And the Lord said to Abraham: Why did Sarah 
laugh, saying: Shall I certainly bear a child, and I am old?” (Gen- 
esis 18:13). This verse indicates that the Holy One, Blessed be He, 
did not repeat to Abraham that which Sarah actually said, that her 
husband is old. Why did God change the wording ofher statement 
so that she was referring to herself? 


The school of Rabbi Yishmael taught: Peace is of such great 
importance that even the Holy One, Blessed be He, altered the 
truth for the sake of preserving peace, as it is stated: “And Sarah 
laughed within herself, saying: After I am waxed old shall I have 
pleasure, and my lord is old,” and it is written: “And the Lord 
said to Abraham: Why did Sarah laugh, saying: Shall I certainly 
bear a child, and I am old?” 
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In reference to Sarah having given birth to Isaac, the verse states: 
“And she said: Who would have said to Abraham that Sarah 
should nurse children?” (Genesis 21:7). The Gemara asks: How 
many children did Sarah nurse? Why does the verse use the 
plural form when she had only one child? Rabbi Levi says: That 
day when Abraham weaned his son Isaac, he prepared a great 
celebratory feast. All of the nations of the world were gossiping 
and saying to each other: See this old man and old woman who 
brought a foundling from the market and are saying: He is our 
son, and moreover they are making a great feast to bolster 
their claim. 


What did Abraham, our forefather, do? He went and invited all 

of the great men of that generation, and Sarah, our foremother, 
invited their wives. Each and every one of the wives brought 

her child with her but did not bring her wet nurse. And a 

miracle occurred to Sarah, our foremother, and her breasts 

were opened like two springs, and she nursed all of these chil- 
dren. And still those people were gossiping and saying to each 
other: Even if Sarah, at ninety years of age, can give birth, can 
Abraham, at one hundred years of age, father a child? Immedi- 
ately, the countenance of Isaac’s face transformed and appeared 
exactly like that of Abraham. Everyone exclaimed and said: 
‘Abraham fathered Isaac” (Genesis 25:19). 


§ The Gemara continues discussing Abraham: Until Abraham, 
there was no aging, i.e., old age was not physically recognizable. 
Consequently, one who wanted to speak to Abraham would 
mistakenly speak to Isaac, and vice versa: An individual who 
wanted to speak to Isaac would speak to Abraham, as they were 
indistinguishable. Abraham came and prayed for mercy, and 
aging was at last noticeable, as it is stated: “And Abraham was 
old, well stricken in age” (Genesis 24:1), which is the first time 
that aging is mentioned in the Bible. 


Until Jacob, there was no illness leading up to death; rather, one 
would die suddenly. Jacob came and prayed for mercy, and ill- 
ness was brought to the world, allowing one to prepare for his 
death, as it is stated: “And one said to Joseph: Behold, your 
father is sick” (Genesis 48:1), which is the first time that sickness 
preceding death is mentioned in the Bible. Until Elisha, one 
did not fall ill and then heal, as everyone who fell ill would die. 
Elisha came and prayed for mercy and he was healed, as it 
is written: “Now Elisha fell ill with his illness from which he 
was to die” (11 Kings 13:14). By inference, one can derive that 
he had previously fallen ill with other illnesses from which he 
did not die. 


The Sages taught: Elisha fell ill with three illnesses: One was 
due to the fact that he pushed Gehazi away with both hands, i.e., 
he banished Gehazi without granting him a chance to repent (see 
11 Kings, chapter 5). One was due to the fact that he incited bears 
against young children (see 11 Kings 2:23-25). And one was the 
illness from which he died, as it is stated: “Now Elisha fell ill of 
his illness from which he was to die” (11 Kings 13:14). 


§ The mishna (83a) teaches that Rabbi Yohanan ben Matya said 
to his son: Rather, before they begin engaging in their labor, go 
out and say to them: The stipulation that food will be provided 
is on the condition that you have the right to claim from me 
only a meal of bread and legumes, which is the typical meal 
given to laborers. Rav Aha, son of Rav Yosef, said to Rav Hisda: 
Did we learn: Bread of legumes [pat kitnit]," i.e., inferior-quality 
bread made of legumes, or did we learn: Bread and legumes 
[pat vekitnit]? Rav Hisda said to him: By God! That word 
vekitnit requires at its beginning the letter vav as large as an oar 
[mordeya] made of cypress wood [deliberot],"' i.e., pat vekitnit is 
undoubtedly the correct version. 


NOTES 
Bread of legumes — mwy na: What is the significance of 
this question? This is merely a detail of the story involving 
Rabbi Yohanan ben Matya. The commentaries explain that 
the practical relevance of this inquiry is whether bread of 
legumes is fit for human consumption and would therefore 
qualify as food for the purposes of certain halakhot. 


As an oar made of cypress wood - mings NTH YD: 
Some commentaries explain that this does not mean that 
one should write an enlarged vav. Rather, this is meant as 
a metaphor: Just as an oar is required to distance a boat 
from the banks of river, so too, a vav should be inserted to 
separate the two words (Torat Hayyim). 


LANGUAGE 
Cypress wood [liberot] — mind: Some explain that /iberot is 
from the Greek MBupvi, liburnis, meaning a Libothian ship, 
a ship with large masts. Yet another interpretation is that 
Liberot is the name of a river or a lake (Arukh). 
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HALAKHA 

As one or two of the residents of the city - DWD) Inka 
Vya: If one hires a laborer and stipulates that he will 
pay him the wage of one or two of the residents of the 
city, he calculates the highest and the lowest paid wages 
in the region, and pays the laborer the average of the two 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 9:2; Shulhan 
Arukh, Hoshen Mishpat 331:3). 


NOTES 

One divides — parawia: The commentaries suggest several 
explanations of this statement. Some maintain that the 
employer pays the average of the highest and lowest 
wages (Rabbeinu Hananel; Rambam). Others claim 
hat he pays the wages of an average laborer in the city 
(Rashi). Yet others state that one evaluates the laborer’s 
work and if it is worth more than the original stipulation, 
he employer increases his wages. 


And these laborers may eat by Torah law — poor Dry 
MNT pa: With regard to the significance of the phrase: 
By Torah law, some commentaries explain that this serves 
o contrast the halakha of this mishna with that of the 
previous one, which dealt with laborers who eat due to a 
stipulation of their employer (Tosafot). It has been noted 
hat the term: And these, which generally indicates a 
continuation of the previous discussion, supports this 
explanation (Ein Yehosef). Others say that as the mishna 
on 93a will discuss those who eat in accordance with the 
regional custom, it is stressed here that these laborers 
eat by Torah law. 


Perek VII 
Daf 87 Amud b 


NOTES 

Then you may eat — mbox: Although this verse speaks 
in general terms, the Sages have a tradition that it refers 
specifically to a laborer working in his employer's vine- 
yard, as stated by the Gemara on 95a. Some commentar- 
ies claim that the phrase: “When you come into your 
neighbor's vineyard” (Deuteronomy 23:25), indicates that 
it is referring to one who has permission to enter the 
vineyard, i.e., a laborer (Meiri). 


It is notable in that the owner of a vineyard is obli- 
gated in olelot - nibdiya an yaw: Just as the owner 
of the vineyard has limited ownership of the grapes, 
as he has no rights to the grapes of olelot, perhaps a 
laborer likewise has no rights to eat from the grapes 
(Rosh; Ritva). 


BACKGROUND 

Olelot - middiy: This term refers to clusters of grapes 
without a central stalk, or to clusters on which the grapes 
do not hang down one upon the other. By Torah law it 
is prohibited to gather these incompletely formed clus- 
ters of grapes (Leviticus 19:10; see Deuteronomy 24:21). 
They must be left for the poor. The Sages differed as to 
whether this halakha applies to an entire vineyard that 
grew in this manner. 
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§ The mishna teaches that Rabban Shimon ben Gamliel says: The 
son of Rabbi Yohanan ben Matya did not need to state this, as the 
principle is: Everything is in accordance with the regional custom. 
The Gemara asks: This term: Everything, serves to add what? What 
is the tanna including by this term? The Gemara answers: It serves to 
add that which we learned in a baraita: With regard to one who hires 
a laborer and said to him: I will pay you as one or two of the resi- 
dents of the city" are paid, he gives him wages in accordance with 
the lowest wage paid in that region. This is the statement of Rabbi 
Yehoshua. The Rabbis say: One divides" the difference between 
the highest and lowest paid wages, thereby giving the wages to this 
laborer according to the average of the regional custom. This halakha 
is alluded to in the statement of Rabban Shimon ben Gamliel. 
MI S HN This mishna details the halakha that a laborer 

is permitted to eat from the produce with 
which he is working. And these laborers may eat by Torah law:" 
A laborer who works with produce attached to the ground at the 
time of the completion of its work, e.g., harvesting produce; and a 
laborer who works with produce detached from the ground before 
the completion ofits work, i.e., before it is sufficiently processed and 
thereby subject to tithes. And this is the halakha provided that they 
are working with an item whose growth is from the land. And these 
are laborers who may not eat: A laborer who works with produce 
attached to the ground 


not at the time of the completion of its work, i.e., while it is still 
growing; and a laborer who works with produce detached from 
the ground after the completion of its work, when it is sufficiently 
processed and therefore subject to tithes; and a laborer who works 
with an item whose growth is not from the land. 

The Gemara asks: From where are these 


G E MA matters, that a laborer may eat from produce 


attached to the ground, derived? The Gemara answers: As it is writ- 
ten: “When you come into your neighbor’s vineyard, then you may 
eat" grapes until you have enough at your own pleasure; but you shall 
not put any in your vessel” (Deuteronomy 23:25). The Gemara asks: 
We find a source for a vineyard; from where do we derive that a 
laborer may likewise eat from any other type of produce? 


The Gemara answers: We derive it from a comparison to the case of 
a vineyard: Just as a vineyard is unique in that it is an entity whose 
growth is from the ground, and the laborer eats from it at the time 
of the completion of its work, i.e., when he is harvesting the grapes, 
so too with regard to any entity whose growth is from the ground 
and it is at the time of the completion of its work, a laborer may eat 
from it. 


The Gemara challenges this derivation: What is notable about a 
vineyard? It is notable in that the owner of a vineyard is obligated in 
the mitzva of olelot,’® the obligation to leave incomplete clusters of 
grapes for the poor (see Leviticus 19:10). Accordingly, one should not 
be able to derive the halakha of other types of produce from the 
halakha of a vineyard. The Gemara explains: We derive the halakha 
that a laborer may eat from other crops from the halakha that he may 
eat standing grain. The Gemara asks: And from where do we derive 
that he may eat standing grain itself? The Gemara answers: As it is 
written: “When you come into your neighbor’s standing grain, 
then you may pluck ears with your hand; but you shall not move a 
sickle on to your neighbor's standing grain” (Deuteronomy 23:26). 
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The Gemara responds: What is notable about standing grain? It 
is notable in that the owner of dough prepared from grain is 
obligated in the mitzva of halla.” The Gemara asks an incidental 
question: And from where do you know that this standing grain 
mentioned in the verse is the same standing grain whose owner 
is obligated in the mitzva of halla? Perhaps the Merciful One 
is discussing any standing produce, not only the five grains from 
which halla must be separated. 


The Gemara answers: The matter is derived by means ofa verbal 
analogy between the term “standing” written here and the term 


“standing”” written elsewhere. It is written here: “When you 


come into your neighbor's standing grain” (Deuteronomy 
23:26), and it is written there, with regard to harvesting the 
barley for the omer offering: “Seven weeks you shall count for 
yourself; from the time the sickle is first put to the standing 
grain” (Deuteronomy 16:9). Just as there, in the verse referring 
to the harvesting of the omer, it is the owner of standing grain 
who is obligated in the mitzva of halla, as barley is one of the 
five grains, so too here, with regard to a laborer, it is discussing 
standing grain whose owner is obligated in the mitzva of halla. 


The Gemara resumes its discussion by reiterating its earlier ques- 
tion. The comparison between standing grain and other produce 

can be refuted as follows: What is notable about standing grain? 

It is notable in that the owner of dough prepared from grain is 

obligated in the mitzva of halla. The Gemara answers: Let the 

case of a vineyard prove that this comparison is valid, as the 

mitzva of halla does not apply to the produce of a vineyard, and 

yet a laborer may eat from it. The Gemara asks: What is notable 

about a vineyard? It is notable in that its owner is obligated in 

the mitzva of olelot. The Gemara responds: Let the case of stand- 
ing grain prove that this is not a decisive factor, as its owner is 

not obligated in the mitzva of olelot and even so a laborer may eat 
from it. 


Since no exact comparison can be drawn to either a vineyard or 
standing grain alone, the Gemara suggests a combined solution: 
The inference has reverted to its starting point. The aspect of 
this case, a vineyard, is not like the aspect of that case, standing 
grain. Their common denominator is that each one grows from 
the earth and at the time of the completion of its work the 
laborer may eat from it. So too, with regard to any type of pro- 
duce that grows from the earth, at the time of the completion 
of its work, a laborer may eat from it. 


The Gemara asks: What is unique about their common denomi- 
nator? It is unique in that they have an aspect relating to the 
altar," i.e., the products of both a vineyard and standing grain 
differ from other types of produce in that they are both offered 
on the altar. Wine is brought for libations and flour in meal- 
offerings. The Gemara suggests tangentially: An olive should also 
be derived through this category of those products which a 
laborer may eat, as it too has an aspect relating to the altar, in 
the oil of meal-offerings. 


NOTES 


BACKGROUND 


Halla - abn: The Torah commands that one separate a por- 
tion of one’s dough, which is given to the priests (Numbers 
15:20). This portion is called halla and is governed by all the 
halakhot pertaining to teruma. The Torah does not specify a 
measure for halla. When baking for personal use, the Sages 
required an individual to give one twenty-fourth of his dough, 
whereas a commercial baker must give one forty-eighth. 
Halla must be taken from all dough prepared from any one 
of the five types of grain (see tractate Halla 1:1), provided 
that the quantity of flour is at least one-tenth of an ephah in 
volume. If halla is not taken, the dough would have the status 
of untithed produce and may not be eaten. 


The matter is derived by means of a verbal analogy between 
standing [kama] and standing - map map Kny: The herme- 
neutic principle of verbal analogy is constrained by the principle 
that one may not derive halakhot in this manner on one's own; 
only verbal analogies that that are passed down by tradition are 
accepted. This particular analogy, which is ultimately rejected 
by the Gemara, was evidently not a received tradition. Conse- 
quently, some commentaries ask how the Gemara could have 
considered such a verbal analogy in the first place. 

Some explain that the comparison of the two terms in this 
case is not a formal verbal analogy, but merely an indication of 


the meaning of the word kama (Ra‘avad). Others suggest that 
the received traditions passed from master to student consisted 
merely of pairs of key words; kama, kama in this example. The 
Sages of each generation were expected to reconstruct the con- 
tent of the verbal analogy. Consequently, differences of opinion 
could arise with regard to which verse in the Torah is the source 
of the verbal analogy, and even disagreements concerning the 
specific halakha that should be derived from it. One proof for 
this claim is the fact that the same verbal analogy often gives 
rise to different interpretations (Ramban; Rashba; Ran). 


An aspect relating to the altar — nama 1%: Some commentaries 
point out that kama refers to the five primary grains. Among 
these five are spelt and oats, which are not brought on the 
altar. If so, how can the Gemara suggest the aspect relating 
to the altar as a possible refutation? They explain that as the 
majority of the five grains are brought on the altar, it can be 
said that standing grain in general has an aspect relating to 
the altar (Rosh). 
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NOTES 

At the time of the sickle you may eat - wagy nywa 
bisg: Some commentaries explain this derivation as 
follows: The laborer may not harvest the produce with 
a sickle in order to eat his rightful share. Instead, at the 
time of the sickle he must harvest by hand that which 
he eats. Once he harvests the produce with a sickle for 
the owner, the produce is considered detached, and 
therefore it is prohibited for him to eat it (Ramban). 


HALAKHA 

The verse is speaking of a laborer - a312 N37 bytpa: 

A laborer who performs work with produce may eat ofit 
under the following terms: If it is attached to the ground, 
he may eat at the time of the completion of its work, 
i.e., when it is being harvested; if it is detached from the 
ground, he may eat from it only before the completion 
of its work (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
12:1; Shulhan Arukh, Hoshen Mishpat 337:1). 
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The Gemara refutes this suggestion: And is the halakha of an olive 

derived from the common factor of the two types of produce men- 
tioned earlier? But it itself is called the fruit of a vineyard [kerem], 
as it is written: “And he burned up both the piles of produce and 

the standing grain, and also the olive yards [kerem zayit]” (Judges 

15:5). Rav Pappa said: This verse does not mean that an olive is 

considered the product ofa vineyard, as in the verse it is called olive 

yard [kerem zayit], and it is not called a plain vineyard. Therefore, 
the halakha of olives must be derived by analogy from the common 

denominator. 


The Gemara resumes its discussion: In any case, it is difficult, as 
there still has not been found a source according to which the 
halakha that a laborer may eat when he is working applies to all types 
of produce. Rather, Shmuel said: The verse states with regard to a 
laborer who may eat produce: “But you shall not move a sickle” 
(Deuteronomy 23:26). This serves to include all types of produce 
that are cut with a sickle. 


The Gemara asks: But this word “sickle” is necessary to teach a 
different halakha with regard to a laborer: At the time of the sickle, 
i.e, when the work has been completed and the produce is being 
picked, you may eat." But when it is not yet the time of the sickle, 
you may not eat. If so, how can Shmuel use the term “sickle” as the 
source for the halakha that a laborer may eat all kinds of produce that 
are cut with a sickle? 


The Gemara answers: That halakha, with regard to when a laborer 
may eat, is derived from the verse: “But you may not put any in 
your vessel” (Deuteronomy 23:25), as the Gemara will explain later. 
Therefore, the word “sickle” is not required to teach that halakha and 
can be used as the source of the halakha that a laborer may eat all 
kinds of produce that are cut with a sickle, as stated by Shmuel. The 
Gemara asks: Shmuel’s derivation works out well for any type of 
produce that requires a sickle for its harvest. But from where do 
we derive that the same applies to a type of produce that does not 
require a sickle for its harvest? 


Rather, Rabbi Yitzhak said that the halakha concerning which 
produce a laborer may eat is derived from a different source. The 
verse states: “Standing [kama]” (Deuteronomy 23:26), and the 
unmodified term kama serves to include any standing produce. The 
Gemara asks: But didn’t you say earlier that the term standing is 
referring specifically to standing produce whose owner is obligated 
in the mitzva of halla, and not to other produce? 


The Gemara answers: That matter applies before we derived a hala- 
kha from the mention of “sickle.” Now that a halakha was derived 

from “sickle,” any type of produce that requires a sickle for its 

harvesting is included, as stated earlier, and this applies even though 

the owner of that particular produce is not obligated in the mitzva 

of halla. Accordingly, why do I need the term “standing”? It serves 

to include any standing produce. 


The Gemara asks: And now that we have derived the halakha con- 
cerning which produce a laborer is entitled to eat both from the 
mention of “sickle” and from “standing,” why do I need the earlier 
verse: “When you come into your neighbor's vineyard, then you 
may eat grapes until you have enough at your own pleasure; but you 
may not put any in your vessel” (Deuteronomy 23:25)? 


The Gemara answers that Rava said: This verse is required for its 

unique halakhot, as it is taught in a baraita that the phrase “when 

you come [favo]” is interpreted as follows: Coming [bia] is stated 

here, and coming is also stated there: “In the same day you shall 

give him his wages, and the sun shall not go down [tavo] upon it” 
(Deuteronomy 24:15). Just as there, in Deuteronomy, chapter 24, 
the verse is speaking of a laborer, so too here, in Deuteronomy, 
chapter 23, the verse is speaking of a laborer," despite the fact that 

this detail is not stated explicitly in the verse. 
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The baraita continues analyzing the verse: The phrase “in your 
neighbor’s vineyard” indicates that it is prohibited for a laborer to 
put the grapes in his vessel only while he is working in the vineyard 
ofa Jew, but not in the vineyard ofa gentile," where he may place 
grapes in his vessel. The Gemara digresses to discuss this point: 
This explanation works out well according to the one who says 
that robbery from a gentile is prohibited; this is why it was 
necessary for the verse to permit a laborer to eat the gentile’s 
grapes. But according to the one who says that robbery from a 
gentile is permitted, now that robbery itself is permitted, is it 
necessary to teach that a laborer in the vineyard of a gentile is 
permitted to put grapes in his vessel? 


The Gemara answers: The one who maintains that robbery from a 
gentile is permitted interprets the phrase “in your neighbor’s 
vineyard” as teaching that a laborer may eat produce only in his 
neighbor's vineyard, but he may not eat produce of consecrated 
property. The baraita continues: The term “then you may eat” 
indicates that a laborer must eat the entire grape and may not suck" 
its juice and cast the rest away. The word “grapes” teaches that a 
laborer may eat only grapes by themselves and not grapes and 
something else," i.e., he may not use a condiment to make the 
grapes more palatable to enable him to eat an excessive amount. 


The term: “At your own pleasure [kenafshekha]” (Deuteronomy 
23:25), can also mean: As you are. Consequently, the term kenaf- 
shekha teaches that just as the halakha is concerning the owner of 
the vineyard himself, so is the halakha concerning you, the laborer 
himself: Just as the owner, alluded to by the term nafshekha, may 
eat from the produce before its labor is complete and is exempt"! 
from separating tithes, so too, the laborer himself may eat and 
is exempt" from tithes. 


The expression: “until you have enough” indicates that a laborer 

may eat until he is satiated, but he may not engage in excessive 

eating." The phrase “but you may not put any in your vessel” 
teaches that at a time when you put the grapes in the owner’s 

vessels, i.e., when harvesting the grapes, then you may eat," but at 

atime when you are not putting the grapes in the owner’s vessels, 
i.e, if the laborer is performing other tasks in the vineyard before 

harvesting, you may not eat. 


§ Rabbi Yannai says: The owner of untithed produce’ is not 
obligated in the mitzva of tithing 


HALAKHA 


NOTES 


In your neighbor's vineyard but not in the vineyard 
of a gentile - 133 093 x 1 ODA: Rashi explains 
that this halakha refers to the caveat mentioned at the 
end of the verse: “But you may not put it in your vessel” 
(Deuteronomy 23:25), meaning that a laborer may do 
so in a gentile’s field. Others maintain that the entire 
mitzva concerning that which a laborer may eat does 
not apply when the owner of the produce is a gentile 
because he is not obligated to observe mitzvot (Ritva; 
see Minhat HaBoker). 


Robbery from a gentile - pad: The halakhic consen- 
sus is that robbery from a gentile is prohibited, although 
some maintain that one may keep an item that came 
into his possession as a result of the gentile’s mistake 
(Rema). Others write that one who derives benefit from 
the error of a gentile will ultimately not profit from his 
decision. In fact, one who returns the lost item of a gen- 
tile or apprises him of his mistake sanctifies God's name 
(Beer HaGola). 


In your neighbor's vineyard but may not eat of con- 
secrated property — wap bw xh) wor: The com- 
mentaries ask: How could it have been thought that a 
laborer may eat from a consecrated field? After all, the 
prohibition against the misuse of consecrated items 
applies to the produce of this field. Some suggest that 
one might have thought that the prohibition against the 
misuse of consecrated items does not apply to a laborer 
while he works (Tosafot). Others add that as the Torah 
suspended the prohibition against robbery in the case 
of a laborer, one might have assumed that the prohibi- 
tion against the misuse of consecrated property was 
suspended as well (Rosh). Alternatively, it might have 
been supposed that the Temple treasurer is required to 
redeem the equivalent value of that which the laborer 
consumed of the consecrated property (Rabbeinu Yeho- 
natan of Lunel). 


BACKGROUND 

Untithed produce - bap: This term describes produce 
from which teruma and tithes have not been separated. 
The Torah prohibits the consumption of untithed pro- 
duce. One who eats untithed produce is punished by 
death at the hand of Heaven. Once the tithes have been 
separated, even though they have not yet been given 
to those for whom they are designated, the produce 
no longer has the status of untithed produce, and it 
may be eaten. 


In your neighbor's vineyard but not in the vineyard of a 
a gentile may ee eat of the e with which he works 
(Shulhan Arukh, Hoshen Mishpat 337:1 and Shakh there). 


Robbery from a gentile - 133 Diy: It is prohibited to rob or 
exploit any person, whether he is a Jew ora gentile (Rambam 
Sefer Nezikin, Hilkhot Geneiva 1:1 and Hilkhot Gezeila VaAveda 1:2; 
Shulhan Arukh, Hoshen Mishpat 348:2, 359:1). 


In your neighbor's vineyard but may not eat of consecrated 
property — wap ow x 1013: Laborers may not eat from 
consecrated property even while they are working (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 12:6 and Sefer Avoda, Hilkhot 
Me'ila 8:1). 


Then you may eat and may not suck — yyin x) THN: It is 
prohibited for a laborer to suck the juice from grapes with- 
out eating the entire grape (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 12:10). 


Grapes, and not grapes and something else - w23% x) may 
‘x Tat: A laborer may not eat grapes with bread or any other 


food item, including salt, which may cause him to eat an exces- 
sive amount. If his employer stipulated that he may eat a specific 
amount of grapes, he may do so in any manner he wishes 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:10; Shulhan Arukh, 
Hoshen Mishpat 337:12). 


Just as the owner, nafshekha, may eat and is exempt - mn 
05) boix JW): It is permitted to eat a casual meal without 
taking tithes from produce that has ripened but whose work 
has not yet been completed, e.g., grain that was threshed but 
not yet winnowed. The obligation to separate tithes applies 
only when the produce’s work has been completed. This is the 
halakha only if one intends to sell the produce. If one intends to 
bring it home and keep it, he may continue to eat a casual meal 
from the produce without tithing, until the production process 
is completed, as explained later (Rambam Sefer Zera‘im, Hilkhot 
Ma‘aser 3:1; Shulhan Arukh, Yoreh De'a 331:82). 


So too the laborer himself may eat and is exempt - wa 4 
qwa baix byis by: Laborers who are permitted to eat from 
the. produce with which they are working are exempt from 
separating tithes by Torah law. If the employer stipulated to 


them that they may eat from the produce even that which is 
not within the Torah’s allowance, this is considered a transaction, 
and consequently tithes must be separated prior to consump- 
tion (Rambam Sefer Zera'im, Hilkhot Ma‘aser 5:9; Shulhan Arukh, 
Yoreh Dea 331:100). 


Until you have enough but may not engage in excessive eat- 
ing - "D3 T3% x aw: A laborer is prohibited from eating 
an excessive amount of the produce with which he is working 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:11; Shulhan Arukh, 
Hoshen Mishpat 336:14). 


At a time when you put in the owner's vessels, then you 
may eat — bpix mms mat bya bw wad ina naxw mwa: By 
Torah law, a laborer may eat from produce only while he is 
engaged in his work. To ensure that he will not pause from 
his labor to eat, the Sages instituted that the laborer may eat 
while walking between the rows of the vineyard, despite the 
fact that at that time he is not engaged in his work (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 12:2; Shulhan Arukh, Hoshen 
Mishpat 336.1). 
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NOTES 
And Rabbi Yohanan says — Wat jan? a: The commentar- 
ies note that this dispute is found in the Jerusalem Talmud, 
tractate Ma‘asrot, with the opinions of Rabbi Yohanan and 
Rabbi Yannai reversed (Ramban). 
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until it sees the front of the house through which people enter 
and exit, and it is brought into the house through that entrance, as 
it is stated in the formula of the declaration of the tithes: “I have 
removed the consecrated from the house” (Deuteronomy 26:13), 
which indicates that the obligation to tithe produce whose purpose 
has not yet been designated applies only when it is brought into 
the house. 


And Rabbi Yohanan says:" Even bringing produce into the court- 
yard determines" that the production process of the produce has 
been completed and that the produce is therefore subject to tithes, 
as it is stated in the confession of the tithes: “And I have given to 
the Levite, the stranger, the orphan, and the widow, and they shall 
eat in your gates and be satisfied” (Deuteronomy 26:12). 


The Gemara asks: But according to Rabbi Yohanan also, isn’t it 
written: “From the house”? The Gemara answers: He could have 
said to you that the term “house” is not to be taken literally. Rather, 
it indicates that bringing untithed produce into a courtyard is 
similar to bringing it into a house, in the following way: Just as a 
house is a secured area, so too, the courtyard must be secured." 
An area that is accessible to the public is not considered a courtyard 
for the purposes of this halakha. 


The Gemara asks: And according to Rabbi Yannai also, isn’t it 
written: “In your gates”? The Gemara answers: That term is neces- 
sary to teach that this halakha, that the production process is con- 
sidered complete, applies only when one brings the produce into 
his house through the gate," i.e., the entranceway, to the exclusion 
of produce that was brought in through rooftops and enclosures, 
in which case the produce is not subject to tithes. 


HALAKHA 


Even bringing it into the courtyard determines — %7 yoy 
nyap: Untithed produce becomes subject to the halakhot of 
tithes only when it is brought into one’s house, provided it is 
brought through the entrance. If, after the produce has been 
brought into the house, one ate from it without separating 
teruma and tithes, he is liable to receive lashes by Torah law. 
If one brought produce into his house via rooftops or other 
enclosures, by Torah law it is exempt from the halakhot of tithes. 
By rabbinic law, there are six possible criteria which subject 
untithed produce to the halakhot of tithes: If the produce is 
brought into one’s courtyard; purchased; cooked; pickled; if 
teruma is separated from it; and if Shabbat arrives. Alll six criteria 
determine whether the produce is subject to the halakhot of 
tithes only after the completion of the produce's work. 

The commentaries disagree as to whether the halakha is in 
accordance with the opinion of Rabbi Yannai or Rabbi Yohanan. 
Some claim that the Rambam rules in accordance with the 
opinion of Rabbi Yannai because he was Rabbi Yohanan’s 
teacher (Kesef Mishne). The Kesef Mishne adds that whenever it 
is stated that a courtyard determines that the production pro- 
cess of the produce has been completed and that the produce 


is therefore subject to tithes, this applies by rabbinic law (see 
Nekuddot Hakesef, citing Shakh). Others rule that the halakha is 
in accordance with the opinion of Rabbi Yohanan that by Torah 
law bringing the produce into a courtyard determines that the 
production process of the produce has been completed and 
that the produce is therefore subject to tithes (Rambam Sefer 
Zera’im, Hilkhot Ma‘aser 4:1; Shulhan Arukh, Yoreh De'a 331:83, and 
Levush and Beur HaGra there). 


The courtyard must be secured - nyaman %7: One is obli- 
gated to separate tithes from produce that has been brought 
into a secured courtyard, or into a courtyard that is private 
enough so that one is not ashamed to eat, or into a courtyard 
where strangers cannot enter without their reason for entry 
being questioned (Rambam Sefer Zera’im, Hilkhot Ma‘aser 4:8). 


When one brings the produce through the gate — Dayna 
we yt mb: A house or a courtyard determines that produce 
is subject to the halakhot of tithes only if that produce was 
brought into it through the entrance gate (Rambam Sefer 
Zeraʻim, Hilkhot Ma'aser 4:1; Shulhan Arukh, Yoreh De'a 331:83). 
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Rav Hanina Hoza’a raises an objection from a statement of the 
baraita mentioned earlier (87b): The term “at your own pleasure 
[kenafshekha]” can also mean: As you are. Consequently, the term 
kenafshekha teaches that just as the halakha is concerning the 
owner of the vineyard himself, so is the halakha concerning the 
laborer himself: Just as the owner, alluded to by the term naf- 
shekha, may eat from the produce before its labor is complete and 
is exempt from separating tithes, so too, the laborer himself may 
eat and is exempt from tithes. 


The objection of Rav Hanina Hoza’a is as follows: This indicates 
that only an owner and a laborer may eat from produce without 
tithing it; but one who buys produce is obligated by Torah law 
to separate tithes before partaking of it. What, is it not correct 
to conclude that this is the halakha even when he purchased 
the produce while it was still in the field, i.e., he is obligated to 
tithe the produce even though it has not entered his house or 
courtyard? 


Rav Pappa said: Here, in the baraita, we are dealing with a fig tree 
that is standing in a garden" outside a courtyard and its leaves 
are leaning into a courtyard, or, according to the one who says 
that the obligation to separate tithes applies when the produce is 
brought into the house, the branches are leaning into the house. 
Therefore, the produce entered the courtyard or house. 


The Gemara asks: If so, the homeowner himself, not only the buyer, 
should also be obligated to separate tithes, as the produce is in 
either the courtyard or the house. The Gemara answers: The home- 
owner’s eyes are on his fig tree, i.e., his primary concern is the tree, 
not its produce, and the main part of the tree is outside the court- 
yard. But the buyer’s eyes are on his purchase, i.e., his focus is on 
the produce itself, which is in the space of the courtyard or house. 


The Gemara asks: And is a buyer obligated by Torah law to tithe 
the produce he purchases? But isn’t it taught in a baraita: For 
what reason were the shops of Beit Hino,’ a town near Jerusalem, 
destroyed three years before the destruction of Jerusalem’ itself? 
It was because they based their practices strictly on matters of 
Torah, i.e., they did not adhere to the rabbinic safeguards. The 
baraita explains that they would say 


that a buyer need not tithe the produce he purchases, as derived 
from the verses: “You shall tithe all the produce of your planting, 
which is brought forth in the field year by year, and you shall 
eat before the Lord, your God” (Deuteronomy 14:22-23). They 


claimed that the phrases “you shall tithe"...and you shall eat” 


indicate that only the one who eats the produce must tithe it, but 
not the one who sells it. Likewise, the phrase “the produce of your 
planting” teaches that the one who performs the planting must 
separate tithes, but not the one who buys it. Rather, the obligation 
ofa buyer to separate tithes applies by rabbinic law, and the verse 
is cited as a mere support’ for this halakha. The residents of Beit 
Hino did not adhere to this rabbinic law and did not observe the 
halakha requiring the buyer to separate tithes. 


BACKGROUND 


Mere support - xabys NADI: Sometimes the Gemara states 
that a verse cited as the basis for a halakha is merely an allu- 
sion to the halakha rather than its actual source. In such cases, 
the verse is called a support for the halakha. Since halakhot of 


this kind are not actually derived from the biblical text, which 
serves instead as a mnemonic device, they are generally rab- 
binic decrees. This is indicated in the Talmud by the phrase: The 
halakha is rabbinic and the verse is a mere support. 
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NOTES 


With a fig tree that is standing in a garden - maxna 
yaa nmay: The early commentaries are puzzled by Rav 
Pappa’s suggestion, as this fruit is not brought through the 
entranceway. One explanation is that the fig tree grows 
in such a manner that its branches do in fact reach into 
he entranceway to the courtyard or house, and do not 
pass over the walls (Ra’avad). Others suggest that the fact 
hat the figs grow inside the courtyard or house fulfills 
he requirement of seeing the front of the house (Ra’avad; 
Ramban; Ran). Yet others maintain that the leaning of the 
branches into the courtyard or house is itself equivalent 
o the fruit being brought through the entranceway (see 
Torat Hayyim). 


Three years before Jerusalem — ohw otip ow wow: 
Three years is the amount of time allotted for the removal 
of tithes from one's possession (see Deuteronomy 26:12-13). 
Consequently, some suggest that Beit Hino's destruction 
occurred specifically three years prior to that of Jerusalem 
as a direct consequence of the townspeople's belittling of 
the halakha of tithes (Iyyun Ya'akov). 


BACKGROUND 

Beit Hino - 127 ma: Apparently, this is the same town 
which in other sources is called Bethania, from the name 
Beit Hania, or Beit Hanan. This was probably a village quite 
close to Jerusalem, not far from the Mount of Olives. It was 
destroyed during the early days of the Great Revolt in 66 CE, 
during the protracted siege on Jerusalem, before Jerusalem 
itself was destroyed. 


Location of Beit Hino 


HALAKHA 

You shall tithe, etc. — 151 WM wy: By Torah law, one is 
obligated to separate tithes only if his produce has been 
processed, i.e., its work is completed. This applies to one 
who intends to eat the produce. One who completes the 
work of his produce in order to sell it is exempt from sepa- 
rating tithes by Torah law, although he is obligated to do so 
by rabbinic law. Likewise, one who purchases produce after 
its work has been completed is exempt from separating 
tithes by Torah law, but is obligated to do so by rabbinic law. 
If he purchased the produce before its work was completed, 
he is obligated to separate tithes by Torah law (Rambam; 
Rabbeinu Tam; see Minhat HaBoker). Some maintain that 
by Torah law a buyer is exempt in all cases (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser 2:1-2, and Ra’avad there). 
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NOTES 

A laborer, if you muzzled him — mabn ox byin: 
The concept of muzzling a laborer is relevant both 
in a case where the laborer agrees not to eat of the 
produce and in a case where he is forcibly denied 
the chance to eat. There is apparently a difference 
of opinion with regard to this halakha: Some com- 
mentaries maintain that it is a positive mitzva for 
an employer to allow his laborer to eat while work- 
ing, but there is no prohibition against preventing 
him from eating (Rambam). If so, the employer is 
not liable to receive lashes, nor is he obligated to 
compensate his laborer, in the event that he pre- 
vents him from eating. Others contend that there 
is a full monetary obligation here, and therefore the 
employer must compensate the laborer for denying 
him his sustenance rights (Ramah). 


From when their blossom [pikas] is removed - 
noe pps buw: Some commentaries explain that 
his refers to the blossom on these types of produce, 
which eventually falls off (Rashi). Others maintain 
hat pikas refers to the tiny fibers that are found on 
hese types of produce until they ripen fully (Rab- 
beinu Hananel; Rambam). 


From when they begin to lose their blossom - *313 
IMDS dann: In other words, not all of the pro- 
duce needs to have lost its blossoms. Rather, when 
one removes some of the blossoms, it is considered 
as though the work of the produce is complete (see 
Rambam and Torat Hayyim). 


LANGUAGE 
Blossom [pikas] — D#3: Probably from the Greek 
TOKoG, pokos, meaning wool. This may be a refer- 
ence to the fibers that grow on certain types of 
gourds. These fibers fall away when the produce 
ripens or are removed before the produce is sold. 
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It was stated previously that a buyer is not required to tithe produce 
by Torah law. If so, the same certainly applies to a laborer. Conse- 
quently, the term kenafshekha cannot serve to teach that a laborer 
may eat without tithing, as claimed earlier. The Gemara asks: Rather, 
what does kenafshekha come to teach? The Gemara answers: It 
comes to teach that which is taught in another baraita: Kenafshekha 
can mean: Like your own person. Just as with regard to your own 
person, i.e., the owner, if you muzzled yourself and did not eat from 
your field’s produce, you are exempt from liability for the trans- 
gression of: “You shall not muzzle an ox when it is treading out the 
grain” (Deuteronomy 25:4), so too with regard to a laborer, if you 
muzzled him," i.e., you did not allow him to eat, you are exempt" 
from liability for the transgression of muzzling an ox while it is 
working. 


Mar Zutra raises an objection from a mishna (Ma ‘srot 1:5): With 
regard to different types of produce, what is the equivalent of their 
granary, i.e., the point at which the processing of various types of 
produce is completed so that they become subject to the halakhot 
of tithes? With regard to cucumbers and gourds, they become 
obligated from when they lose their blossom;" and Rabbi Asi said: 
This means from when their blossom [pikas]' is removed." The 
Gemara clarifies the objection from the mishna: What, is it not 
correct to say that the mishna means from when they lose their 
blossom, even while the produce is still in the field? This would 
mean that the produce is subject to the halakhot of tithes before it 
enters the house or the courtyard, which is not in accordance with 
the opinions of either Rabbi Yannai or Rabbi Yohanan. 


The Gemara answers: No, the mishna means: From when they lose 
their blossom specifically in the house or courtyard, i.e., the house 
or courtyard renders the produce subject to tithes only when the 
produce loses its blossom. The Gemara asks: If so, the phrase: From 
when they lose their blossom, is inaccurate, as the mishna should 
have said: Until they lose their blossom. The expression: From 
when they lose their blossom, indicates that the obligation applies 
as soon as that happens, i.e., before the produce enters the courtyard 
or house. By contrast, the expression: Until they lose their blossom, 
indicates that the obligation does not come into effect until they lose 
their blossom, regardless of whatever else is done to them, i.e., only 
when they are in the house and they lose their blossom. 


The Gemara answers: Had the mishna taught: Until they lose their 
blossom, I would say erroneously that the produce is not subject to 
tithes until their loss of blossom is complete, i.e., until all of the 
produce loses its blossoms. The expression: From when they lose 
their blossom, teaches us that the obligation to separate tithes takes 
effect from when they begin to lose their blossom." 


Mar Zutra, son of Rav Nahman, raises an objection from a baraita: 
With regard to produce, its granary for tithes, rendering one who 
eats it liable for violating the prohibition against untithed produce, 
is from when its work is completed. And what is meant by the 
completion of its work? This means the work of its being brought 
in. The Gemara discusses the meaning of being brought in. What, is 
it not correct to say that this is referring to its being brought into a 
pile, even while the produce is still in the field? 


HALAKHA 
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With regard to a laborer, if you muzzled him you are exempt — 
ibd DADI OX yia: It is prohibited to deny a laborer his right to 
eat by Torah law. Some commentaries maintain that if the employer 
prevented the laborer from eating he must compensate him for 
his loss, although he is not liable to receive lashes (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 13:2; Shulhan Arukh, Hoshen 
Mishpat 3371). 


With regard to cucumbers and gourds, from when they lose their 
blossom - wpa oyiban Dwr: One may eat a casual meal 
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from produce whose work has not yet been completed until it is 
brought into his house. As soon as one begins completing its work 
after it has been brought into the house, he is obligated to tithe 
all of the produce. For example, cucumbers and gourds reach the 
completion of their processing when one rubs and removes the 
hair-like substance that covers them. This stage in the process is 
called their granary, a term borrowed from the processing of grain. 
If one does not intend to rub them, they are considered processed 
when he gathers them into a pile (Rambam Sefer Zera'im, Hilkhot 
Ma‘aser 3:4, 8). 
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The Gemara rejects this suggestion: No, it means that its being 
brought into the house is considered the completion of its work. 
And if you wish, say instead: When Rabbi Yannai and Rabbi 
Yohanan say that types of produce are subject to tithes when they 
are brought into the house or courtyard, they were referring only 
to olives or grapes,’ which are not of a granary, i.e., since these 
types of produce are not processed in a granary, which is the typical 
criterion for rendering produce subject to tithes, they become 
subject to tithes when they are brought into a house or courtyard. 
But in the case of wheat or barley, a granary is explicitly written 
with regard to them (see Numbers 18:27, 30)." Therefore, they are 
subject to tithes in the granary, even before they are brought into a 
house or courtyard. 


§ The Gemara returns to its discussion with regard to the right of 
a laborer to eat while working: We found a source for the halakha 
that a person may eat from attached produce while working in the 
field; and likewise we found a source that an ox that is threshing 
must be allowed to eat from detached produce, as the verse states: 
“You shall not muzzle an ox in its threshing” (Deuteronomy 25:4). 
From where do we derive that a person, while working, may eat 
from detached produce? 


The Gemara answers: This is derived by an a fortiori inference from 

the case of an ox. And if an ox, which one need not allow to eat 

from attached produce, must be allowed to eat from detached 

produce, then with regard to a person, who may eat from attached 

produce, is it not right that he may also eat from detached pro- 
duce? The Gemara rejects this inference: What is notable about an 

ox? It is notable in that you are commanded concerning its muz- 
zling. Can you say that a similar halakha should apply to a person, 
as you are not commanded with regard to his muzzling? 


The Gemara asks: But let an employer be commanded concerning 

a person’s, i.e., his laborer’s, muzzling, from an a fortiori inference 

from an ox: And if with regard to an ox, which you are not com- 
manded to sustain, as there is no mitzva to support ownerless oxen 

if they do not have food to eat, and yet you are commanded con- 
cerning its muzzling, with regard to a Jewish person, whom you 

are commanded to sustain if he is impoverished (see Leviticus 

25:35-36), is it not right that you are commanded concerning 

his muzzling? 


The Gemara answers: The halakha that one is not commanded 
concerning the muzzling ofhis laborer is derived from the fact that 
the verse states: “Kenafshekha,’ which indicates that as you treat 
your own person, so is the halakha with regard to the person of 
the laborer. In other words, just as with regard to himself, the 
owner, if you muzzled yourself, you are exempt from punishment 
for violating the transgression of: “You shall not muzzle an ox in 
its threshing,” so too with regard to a laborer, if you muzzled him 
you are exempt from punishment for violating the transgression 
of muzzling an ox while it is working. 


To olives or grapes — w339) oma: The commentaries point 
out that the Torah actually states: “Your wine and your oil” 


(Deuteronomy 14:23), not grapes and o 
They suggest the following distinction: 

use the grapes or olives for wine or oil, th 
and tithes must be separated only after 


prepared. If one intends to eat the grapes or olives as they are, 


their work is completed when they are 
According to some early commentaries, 


Figs and grapes. Some explain that there is no practical dis- 


pute between the two versions; rather, t 


to which are the typical examples of fruits (Rashba). In fact, 


some commentaries maintain that all 


NOTES 


which include grapes, olives, and figs, are subject to tithes 
by Torah law, just as they are subject to the halakha of first 
ives (Ramban; Rosh). fruits (Ra‘avad). 
f one’s intention is to 
eir work is completed 


he liquids have been 


Granary is explicitly written with regard to them — «7712714 
ma Ins: The consensus among the commentaries is that a 
house renders produce subject to tithes specifically in the case 
of produce that does not require a granary for its work to be 
completed, but rather is brought directly into the house when 
its labor is completed. With regard to produce that requires 
processing in a granary, its work is completed when it is formed 
into a pile on the threshing floor (Ra’avad; Ramban; Ritva; see 
Arukh HaShulhan). 


brought into a house. 
the text should read: 


hey differ with regard 


of the seven species, 
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HALAKHA 


A case in which the employer hired the laborer to trans- 
port - and raw: A laborer who works with detached 
produce before its labor is completed may eat from it even 
if he is not engaged in harvesting but is merely transport- 
ing the produce (Shulhan Arukh, Hoshen Mishpat 337:1). 


An ox must be allowed to eat from attached produce - 
aim Tw: One must allow an animal to eat from the 
produce with which it is working, whether that produce 
is detached or attached to the ground (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 13:1; Shulhan Arukh, Hoshen 
Mishpat 338:1). 
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After refuting the a fortiori inference, the Gemara inquires: Rather, 
from where do we derive that a person may eat from detached 
produce? The Gemara answers: The verse states the term “stand- 
ing,’ “s “When you come into your neighbor's 
standing grain ... but you shall not move a sickle on your neighbor's 
standing grain” (Deuteronomy 23:26). If the second expression 
is not applied to the matter of the right of a person to eat from 
attached produce, as that halakha has been derived from the first 
mention of “standing,” apply it to the matter" of the right of a 
person to eat from detached produce. 


standing” twice: 


Rabbi Ami stated an alternative answer: A verse is not required to 
teach the right of a person to eat from detached produce, as it is 
written: “When you come into your neighbor’s vineyard, then 
you may eat grapes” (Deuteronomy 23:25). Are we not dealing even 
with a case in which the employer hired the laborer to transport" 
the grapes out of the vineyard, and yet the Merciful One states that 
he may eat? 


The Gemara asks: From where do we derive that an ox must be 
allowed to eat from attached produce?" The Gemara answers: This 
is derived by an a fortiori inference from the case of a person. And 
if a person, who may not eat from detached produce, i.e., there 
is no explicit verse that permits him to do so, nevertheless may 
eat from attached produce, then with regard to an ox, which must 
be allowed to eat from detached produce, is it not right that it 
must also be allowed to eat from attached produce? The Gemara 
rejects this inference: What is notable about a person? He is notable 
in that you are commanded to sustain him. Can you say that a 
similar halakha should apply in a case of an ox, when you are not 
commanded to sustain it? 


The Gemara asks: But let one be commanded to sustain an ox," to 
prevent the suffering of living creatures, by an a fortiori inference 
from the case of a person: And if, with regard to a person, where 
you are not commanded concerning his muzzling, nevertheless 
you are commanded to sustain him, then in the case of an ox, 
where you are commanded concerning its muzzling, is it not right 
that you are commanded to sustain it? 


The Gemara rejects this suggestion: This cannot be the case, as the 
verse states: “And your brother shall live with you” (Leviticus 
25:36), which indicates that the mitzva to provide sustenance applies 
only to your brother, but not to an ox. After refuting the a fortiori 
inference, the Gemara inquires: Rather, from where do we derive 
that an ox must be allowed to eat from attached produce? The 
Gemara answers: The verse states the term “your neighbor,’ “your 
neighbor” twice (Deuteronomy 23:26). If the second expression 
is not applied to the matter of the right of a person to eat from 
attached produce, as that halakha has been derived from the first 
mention of “your neighbor,’ apply it to the matter of an ox, that it 
must be allowed to eat from attached produce. 


Ravina said: Verses are not necessary either for the halakha that 
a person may eat from detached produce, or for the halakha that 
an ox must be allowed to eat from attached produce, as it is written: 


“You shall not muzzle an ox in its threshing” (Deuteronomy 25:4). 


If it is not applied to the matter... 


meaning of the verse. 


apply it to the matter - ox 
pw 7H... )'ay ire: This form of reasoning is one of the thirty-two 
hermeneutical principles of Rabbi Eliezer, son of Rabbi Yosei, 
which according to most commentaries are as authoritative as 
if their conclusion had been explicitly written in the Torah (see 
Yad Malakhi). This principle is based on the superfluity of verses 
in the context in which they are written. It should be noted that 
the verse is never applied to matters totally unrelated to the 


NOTES 


But let one be commanded to sustain an ox — TAYA TW KT 
inv: This premise is somewhat puzzling, as oxen are meant 
tobe slaughtered and eaten. Some suggest that this refers to an 
ox that may not be slaughtered, e.g., disqualified consecrated 
animals (Maharam of Rothenburg). There are those who explain 
that the Gemara means that there is a mitzva to sustain an ox 
until its slaughter (Ritva). Others add that this is similar to the 
prohibition against causing pain to living creatures, which does 
not contradict the fact that animals may be slaughtered (Beit 
Aharon). 
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Now, consider: All matters, i.e., all animals, are included in the 
halakha of muzzling, as we derive a verbal analogy between the 
term “an ox” stated here and the term “an ox” stated with regard 
to Shabbat." Just as the prohibition against having one’s animal 
perform labor on Shabbat applies not only to oxen but to all animals, 
as explicitly stated in the Torah (Deuteronomy 5:14), so too the 
halakha of muzzling includes all animals, not merely oxen. If 
so, and the term “ox” in this verse does not limit the halakha to 
that animal alone, let the Merciful One write in general terms: 


You shall not thresh while muzzling; why do I need the word “ox” 


that the Merciful One writes? 


It serves to juxtapose and compare the one who muzzles to the 
muzzled animal, and likewise to compare the muzzled animal 
to the one who muzzles: Just as the one who muzzles, a person, 
may eat from produce attached to the ground, so too the muzzled 
animal may eat from attached produce. And just as the muzzled 
animal may eat from detached produce, so too the one who 
muzzles may eat from detached produce. 


Q The Sages taught another exposition with regard to the wording 
in the verse: “You shall not muzzle the oxin its threshing.” The verse 
mentions threshing. Just as threshing is unique in that it applies 
to anitem grown from the ground, and it is performed at the time 
of the completion of its work, and a laborer may eat from it, so 
too with regard to any item that is grown from the ground, a 
laborer may eat it. This serves to exclude one who milks a cow, 
one who makes butter" from cream, and one who makes cheese 
from milk, as these are not grown from the ground, and therefore 
a laborer may not eat them. 


The Gemara asks: Why do I need this exposition? This halakha can 

be derived from the words in the verse: “When you come into 

your neighbor's vineyard” (Deuteronomy 23:25), as these actions 

are not performed in a vineyard. The Gemara answers: It was neces- 
sary to state this halakha, as it might enter your mind to say that 

since the Merciful One writes: “Standing” (Deuteronomy 23:26), 
and, as explained earlier, this serves to include all items that stand, 
i.e, produce ofall kinds, one might have thought that it also serves 

to include items that are not grown from the ground. The tanna 

therefore teaches us that this halakha applies only to food that 

grows from the ground. 


It is taught in another baraita, with regard to the same term: 
Threshing, that just as threshing is unique in that it applies to an 
item that is at the time of the completion ofits work anda laborer 
may eat from it, so too with regard to any item that is at the time 
of the completion of its work, a laborer may eat it. This serves 
to exclude one who weeds garlic and onions, i.e., one hired to 
remove the wild growths from among garlic and onions. The reason 
is that since it is not the completion of their work, a laborer may 
not eat from them. 


The Gemara asks: Why do I need this exposition? It can be derived 
from: “But you shall not put any in your vessel” (Deuteronomy 
23:25), which indicates that if the laborer does not place the food 
into the owner's vessels, he is not permitted to eat. The Gemara 
answers: No, it is necessary for the tanna to teach the following 
halakha: Even though he also plucks and removes the small ones 
from between the thick ones, and therefore the work of the small 
garlic and onions has been completed, nevertheless, the laborer 
may not eat from them, as this is not the completion of the work of 
the entire field." 


NOTES 

An ox, an ox, with regard to Shabbat — nawn aiw viv: 
With regard to several halakhot the Sages say that the 
Torah mentioned an ox merely as an example, as the 
same applies to all livestock one owns. This applies to the 
prohibition against having one’s animal perform labor on 
Shabbat, as well as several other halakhot, e.g., plowing 
with different species. 


One who makes butter - yama: According to Rashi, 
this refers to the congealing of milk by the addition of 
a special substance, rennet. Cheese making involves tak- 
ing congealed milk and curdling it into a particular form 
(Rabbeinu Yehonatan of Lunel). 


HALAKHA 


What may a laborer eat - boix byip maa: A laborer may 
eat if he is occupied with produce that grows from the 
ground. If it is attached to the ground, it must be at the 
completion of its work; if it is detached from the ground, 
it must be before the completion of the last stage of work 
involving the final obligation of the produce, e.g., being 
subject to tithes or halla. One who performs work with an 
item that does not grow from the ground, e.g., milking an 
animal, may not eat. The same applies to one who works 
with produce attached to the ground if the produce is not 
at the stage of the completion of its work, e.g., one who 
hoes in a vineyard or even weeds onions and garlic by 
removing the small ones (Rambam Sefer Mishpatim, Hil- 
khot Sekhirut 12:4; Shulhan Arukh, Hoshen Mishpat 337:2). 
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HALAKHA 

One who separates dates — wyna Sian: With regard 
toa laborer who is occupied with produce detached from 
the ground after the completion of its work, e.g., one who 
separates dates and dried figs, he may not eat them. In 
the case of one who separates dates that have not fully 
ripened which will be left in baskets in order to ripen, 
since their work is not yet finished he may eat from them 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:5; Shulhan 
Arukh, Hoshen Mishpat 337:3—-4). 


One who works with wheat - Dena nwiyig: With regard 
to one who works with wheat to make it into bread from 
which he will be obligated to separate halla, he may eat 
from the wheat until the completion of the work that ren- 
ders it subject to halla, but not afterward (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 12:5; Shulhan Arukh, Hoshen 
Mishpat 337:3). 


Outside of Eretz Yisrael where there is no obligation 
of tithes - wwyn x>"1..yax mama: Terumot and tithes 
are obligatory by Torah aw only in Eretz Yisrael. One who 
acquires a field in Syria must separate terumot and tithes 
by rabbinic decree; in other places there is no obligation 
of terumot and tithes (Shulhan Arukh, Yoreh De'a 3311). 


There is no halla outside Eretz Yisrael - yna xpd mn 
vy: By Torah law the obligation to separate halla: applies 
solely in Eretz Yisrael, and only if the majority of the Jewish 
people are living there. The Sages decreed that one must 
separate a small amount of the dough or bread outside 
Eretz Yisrael and burn it, so that the halakhot of halla are 
not forgotten (Shulhan Arukh, Yoreh De'a 322:2). 


NOTES 


Outside of Eretz Yisrael where there is no obligation 
of tithes - Ww xD >t. vx nyna: One explanation of 
the source for this halakha is that the obligation of tithes is 
linked to the Sabbatical Year. Consequently, wherever the 
halakhot of the Sabbatical Year do not apply, the obliga- 
tions of tithes likewise do not apply (Rashi on Ketubot 
25a). 


To those seven years in which they conquered Eretz 
Yisrael and to the seven in which they divided it - yawa 
von yawn wars: Although this halakha applies 
exclusively toa period that has passed, nevertheless the 
Sages expound the Torah and derive halakhot from its 
verses even concerning impractical cases (Ritva). 


An item whose work is not completed for tithe and for 
halla — nbn’ wy inox wa Xow 27: Several expla- 
nations of Ravina’s answer have been suggested. One 
opinion is that Ravina simply meant that these statements 
should be read together. In other words, with regard to 
any item to which another obligation applies, e.g., halla, 
its work is not considered complete until that obligation 
takes effect. Consequently, if one does not intend to make 
bread out of wheat, barley, or the like, tithes must be 
separated from the grain at the completion of its work 
(Rashi; Rambam). Some maintain that according to the 
conclusion of the Gemara this halakha applies only to 
the seven years of conquest and division of Eretz Yisrael 
(Meiri). Others contend that this refers to a case where 
one had no obligation to separate tithes from the produce, 
e.g., if he declared it ownerless, in which case there is 
only an obligation to set aside halla, which is always the 
responsibility of the one who takes possession of the pro- 
duce (Rabbeinu Yehonatan of Lunel). By contrast, others 
maintain that according to the Gemara’s conclusion the 
issue of halla is entirely irrelevant to the consumption of a 
laborer, and it is mentioned here because it is mentioned 
together with tithes in other contexts (Ra’avad; see Mag- 
gid Mishne). 
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It is taught in another baraita concerning the term: Threshing, that 
just as threshing is unique in that it applies to an item whose work 
is not yet completed for tithes, and a laborer may eat from it, so 
too with regard to any item whose work is not completed for 
tithes, a laborer may eat it. This serves to exclude one who sepa- 
rates dates and dried figs, which are initially gathered together and 
stuck to each other before the laborer splits them apart with a rake. 
The reason is that since its work is completed for tithes when it 
has been gathered from the field, a laborer may not eat from it. 


The Gemara raises a difficulty: But isn’t it taught in a baraita: With 
regard to one who separates dates" and dried figs, this laborer 
may eat from it? Rav Pappa said: When that baraita is taught, 
it is referring to unripe dates, which are plucked before they are 
ready, and placed on the ground in order to ripen fully. The work 
of these fruits has not yet been completed even after they have been 
separated from each other. 


It is taught in another baraita, with regard to the same term: 
Threshing, that just as threshing is unique in that it applies to an 
item whose work is not yet completed for halla, and a laborer 
may eat from it, so too with regard to any item whose work is not 
completed for halla, a laborer may eat it." This serves to exclude 
one who kneads dough, and one who smooths it over with water 
and oil, and one who bakes, as its work is completed for halla, 
and therefore a laborer may not eat from it. The Gemara raises a 
difficulty: But why do I need this halakha; hasn’t its work already 
been completed for tithes when the produce is brought inside the 
house? It was already stated that once the work has been completed 
for produce which is subject to tithes, a laborer may no longer 
partake of it. 


The Gemara answers: This is not difficult, since in this baraita 
we are dealing with places outside of Eretz Yisrael, where there 
is no obligation of tithes.™ The Gemara raises a difficulty: If so, 
that this is referring to a place outside of Eretz Yisrael, the obligation 
to separate halla also does not apply." Rather, the ruling in the 
baraita is actually stated with regard to Eretz Yisrael, and it is 
not difficult, as it is referring to those seven years in which they 
conquered Eretz Yisrael, and to the seven in which they divided 
it." As the Master said: During the seven years in which the Jewish 
people conquered Eretz Yisrael and the seven in which they 
divided Eretz Yisrael, they were obligated in halla but they were 
not obligated in the separation of tithes. 


The Gemara raises a difficulty concerning this answer: Is the obliga- 
tion to separate tithes the decisive factor with regard to a laborer? 
That is not the case, as the completion of the work is the decisive 
factor, while the obligation to separate tithes is mentioned only 
because it coincides with the completion of the work. Even if there 
is no mitzva to separate tithes, nevertheless the work is completed 
at the same stage. 


Rather, Ravina said: One should combine the two baraitot and 
teach? them as one, as follows: With regard to the term threshing, 
just as threshing is unique in that it applies to an item whose work 
is not yet completed for tithe, in the case of most produce, and an 
item which is not completed for halla," in the case of species of 
grain, and a laborer may eat from it, so too with regard to any 
item whose work is not completed for tithe or for halla, alaborer 
may eat it. 


Combine and teach — 3m 713: Sometimes the Gemara resolves 
apparent contradictions between two cases in a mishna or a 
baraita by suggesting that they be merged, rendering them 
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complementary rather than contradictory. In those cases, the 
Gemara introduces the resolution of the contradiction with the 
expression: Combine the two cases and teach. 
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§ A dilemma was raised before the Sages: With regard to a laborer, 
what is the halakha concerning the possibility that he may singe 
fruit or grain in fire, to improve its taste, and eat it? The question 
is whether this is considered like eating grapes and something 
else, which is prohibited, or not? The Gemara suggests: Come and 
hear a resolution to this problem from a baraita: A homeowner 
is permitted to give his laborers wine to drink," so that they 
will not eat many grapes from his harvest, and for their part the 
laborers are permitted to dip their bread in brine, so that they 
will eat many grapes. This baraita indicates that such a practice 
is permitted. 


The Gemara refutes this proof: We did not raise the difficulty with 

regard to the fitness of the man himself to eat, as it is obvious that 

one may act in advance so that he will be able to eat a great deal. 
When this dilemma was raised to us, it was with regard to the fit- 
ness of the produce for eating. May they be prepared by singeing? 

What, then, is the halakha? The Gemara offers another suggestion: 

Come and hear a proof from a baraita: Laborers may eat grapes at 

the end of their rows of vines, provided that they do not singe the 

grapes in fire. 


The Gemara rejects this claim: This affords no proof, as the prohibi- 
tion there is not because of his use of the fire but due to his neglect 
of his labor," as he has no right to busy himself with other matters 
during his work time. When the dilemma is raised to us, it is with 
regard to a case where he does not have to stop his work, e.g., when 
he has his wife and children with him, who can singe the fruit for 
him without him having to pause in his labor. What is the halakha 
in a case of this kind? 


The Gemara again suggests: Come and hear a proof from a baraita: 

A laborer may not singe produce in fire and eat, and he may not 

heat produce in the ground and eat, and he may not break" pro- 
duce on rocks and eat, but he may break it little by little and eat. 
Once again, the Gemara refutes the proof: There too, the reason is 

due to his neglect of his labor. The Gemara comments: So too, it 

is reasonable that this is the case. As, if it enters your mind that 
itis prohibited due to his sweetening of the produce, what sweet- 
ening of the produce is there in his use of a rock? The Gemara 

responds: This is not a conclusive argument, as it is impossible that 

the produce would not be sweetened a little. 


The Gemara further suggests: Come and hear a proof from a baraita: 
With regard to laborers who were plucking figs, or plucking dates, 
or harvesting grapes, or harvesting olives, they may eat and they 
are exempt from separating tithes, as the Torah entitled them to 
eat. Nevertheless, they may not eat these fruits together with their 
bread unless they received permission from the homeowner. 
Similarly, one may not dip [lo yispot]" these fruits in salt" and eat. 
This indicates that it is prohibited to sweeten the fruit. 


The Gemara rejects this proof as well: Salt is certainly considered 
like grapes and something else, as one is adding an ingredient, 
which is undoubtedly prohibited. By contrast, one who singes pro- 
duce in fire has not added anything, and therefore it is possible that 
this practice is permitted. Consequently, the Gemara’s question is 
left unresolved. 
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HALAKHA 
A homeowner is permitted to give his laborers wine 
to drink, etc. — 131 Dhia nipwad man bya new: The 
owner of a vineyard has the right to give his laborers wine 
so that they do not eat too much of his fruit, while the 
laborers may dip their bread in brine to help them eat many 
grapes (Rambam Sefer Mishpatim, Hilkhot Sekhirut 13:6). 


NOTES ———_—_————— 
Due to neglect of his labor - Tax bwa Dwn: Some 
maintain that a laborer who takes time off his work to eat 
has not only stolen the owner's time but has also commit- 
ted a transgression by his consumption of the produce, as 
the Torah granted him permission to eat only when he is 
working with his employer's vessels (Rambam). The later 
commentaries discuss the details of this halakha. 


Dipping [sefita] — nyp: Rashi explains that this is refer- 
ring to dipping the food in salt. Others maintain that sefita 
refers to the forceful pressing of olives into salt to remove 
the bitter fluid they contain, rendering them more edible 
(Rabbeinu Zekharya Agamati). 


LANGUAGE 
Dipping [sefita] — Amb: This word probably means break- 
ing or splitting (see Shabbat 154b), but its source remains 
unclear. 


HALAKHA 


this ruling is that the dilemma is left unresolved by the Gemara, 
and therefore the burden of proof is upon the laborer (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 12:10, see Ra'avad and Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 337:13). 


One may not singe. ..and he may not break - xy... aap x5 
1: A laborer may not singe the produce in fire nor break it 
over a rock to eat it, even if this task is performed by his wife or 
children on his behalf while he remains at work. The reason for 


With bread and salt — roam naa: A laborer may not consume 
with bread the fruit he is entitled to eat by Torah law, nor may 
he dip it in salt (Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:10; 
Shulhan Arukh, Hoshen Mishpat 337:12). 
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HALAKHA 


To till and dig a circle under olives - vow ww 
wma nnn: By Torah law, laborers may eat any type 
of produce they are hired to pick (Rambam Sefer Mish- 
patim, Hilkhot Sekhirut 12:8; Shulhan Arukh, Hoshen 
Mishpat 337:2). 


A laborer who tills and a laborer who gathers —byia 
po byin atiy: A laborer who was hired to till or 
perform any other work on the ground before the 
completion of the work of the fruit may not eat from 
the fruit by Torah law. If he was hired to harvest crops 
and the like, it is permitted for him to eat (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 12:4 and Sefer Zera’im, 
Hilkhot Ma‘aser 5:10; Shulhan Arukh, Hoshen Mishpat 
331:2, 337:2). 


When is a laborer required to separate tithes - *ma 
awd yian ‘PW: Ifa laborer is permitted by Torah law 
o eat from the produce with which he is working, he 
may consume as much as he wishes without having 
o separate tithes. If he dipped the fruits in salt and ate 
hem one by one, he is not required to separate tithes, 
but if he consumes them in pairs he is obligated to 
separate tithes, as when he eats more than one at a 
ime the act of dipping completes their work. Similarly, 
in a case where the owner stipulated with the laborer 
hat he may eat a certain amount of the produce, if 
he eats them one by one he is exempt, but if he con- 
sumes them in pairs he is obligated to separate tithes, 
as the stipulation of a transaction is tantamount to the 
completion of the work of the produce with regard to 
tithes. The halakha is in accordance with the opinion 
of Rava, as explained by Rashi (Rambam Sefer Zera'im, 
Hilkhot Ma‘aser 5:11, and see Radbaz there; Shulhan 
Arukh, Hoshen Mishpat 337:12). 


NOTES 


In a case where he stipulated one by one he may 
eat — bare nosy nim yxp: Some claim that this stipula- 
tion refers to an agreement allowing the laborer to eat 
when he is not entitled to do so by Torah law (Rab- 
beinu Tam). The reason for the halakha is clear, as this 
stipulation has the status of a transaction in all regards, 
and therefore if he eats the fruit two by two it is con- 
sidered a fixed meal and he must separate tithes. By 
contrast, Rashi, the Rambam, and Rabbeinu Hananel 
all explain that this stipulation involves a laborer who 
is entitled to eat. Some disagree and claim that if the 
laborer is legally permitted to eat there are no grounds 
for distinguishing between one who made an agree- 
ment and one who did not: Since he is exempt from 
tithes by Torah law, his stipulation is of no account 
(Ramban). 


That in Eretz Yisrael dipping establishes, etc. - y%37 
"731 7X37: Some explain that this is derived from the 
halakha that a commercial transaction establishes 
produce as subject to tithes even outside of Eretz 
Yisrael (Ritva). This shows that there is no difference 
between Eretz Yisrael and other places with regard to 
this halakha. Admittedly, the obligation to separate 
tithes outside of Eretz Yisrael is by rabbinic law, but 
the Sages typically enacted their decrees in a manner 
similar to Torah law. 


Cows that tread - nioayan nina: According to Rashi 
and Tosafot, these cows are not used for treading on 
all produce, but only for crops whose outer shell has 
been removed. Therefore, although the action of the 
cows is a form of threshing, the work of the produce 
has already been completed with regard to tithes. The 
Arukh explains similarly that this refers to spelt, which 
requires a different type of threshing. Others main- 
ain that the cows were not intentionally brought to 
hresh, but instead they simply wandered over sheaves 
and in this manner threshed them (Rambam). In the 
Jerusalem Talmud this case is interpreted in a similar 
manner. 
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§ The baraita mentioned earlier taught: And he may not dip these 
fruits in salt and eat. And the Gemara raises a contradiction to this 
from a baraita: In the case of one who hires a laborer to till and dig 
a circle under olives," this one may not eat from the olives. But if 
he hired him to harvest grapes, or hired him to harvest olives, or 
hired him to gather" any other fruit, this one may eat and he is 
exempt from separating tithes, as the Torah entitled these laborers 
to eat. Ina case where he stipulated with the owner beforehand that 
he may eat even when he is not entitled to do so by Torah law, if he 
eats the fruit one by one, he may eat" without separating tithes, but 
if he consumes two by two he may not eat without separating tithes. 
And he may dip these fruits in salt and eat. 


The Gemara analyzes this last statement: To which’ section of the 
baraita is this referring? If we say that it is referring to the latter 
clause, in which the laborer had an agreement with the owner, it is 
superfluous: Since the laborer stipulated that he may eat in any 
manner he wishes, he may certainly eat with salt. Rather, is it not 
referring to the first clause of the baraita, concerning a laborer who 
eats by Torah law? This would prove that a laborer may dip fruit in 
salt without separating tithes. 


Abaye said: This is not difficult, as here it is prohibited because he 
is in Eretz Yisrael, whereas there he is outside of Eretz Yisrael. The 
reason for the difference is as follows: In Eretz Yisrael, dipping fruit 
in salt establishes his consumption as a fixed meal, which renders 
the fruit subject to tithes. Outside of Eretz Yisrael, by contrast, 
dipping fruit in salt does not establish his consumption as a meal, 
as the mitzva of tithes does not apply outside of Eretz Yisrael by 
Torah law. Rava said: Is there any produce with regard to which the 
halakha is that in Eretz Yisrael dipping establishes" it as a meal by 
Torah law, and yet outside Eretz Yisrael dipping does not establish 
it as a meal and it is even permitted ab initio? It cannot be that there 
is such a great difference between these places, as the enactments 
of the Sages are modeled on Torah law. 


Rather, Rava rejected Abaye’s answer and stated a different reso- 
lution: Whether in Eretz Yisrael or outside of Eretz Yisrael, if he 
ate one fruit, its dipping in salt does not establish it as anything 
more than a casual meal, but if he ate two, dipping in salt does 
establish it as a meal. Therefore, in a case where he stipulated 
that he may eat, whether he dipped in salt or did not dip in salt, he 
may eat one by one, but he may not eat two by two. If he did 
not stipulate and did not dip in salt, he may eat two by two. If he 
dips in salt he may eat one by one, but he may not eat two by two, 
even though he received permission to eat two at a time from 
the homeowner. The reason is that they have already been ren- 
dered untithed produce with regard to tithes, because the dipping 
established them as ready for tithing. Consequently, the laborer 
may not partake of them until he has separated tithes." 


The Gemara asks: And from where do we derive this halakha that 
with regard to eating fruit two at a time, dipping in salt establishes 
that they are subject to tithes? Rav Mattana said that it is as the 
verse states: “For He has gathered them as the sheaves to the 
threshing-floor” (Micah 4:12). This verse shows that one who 
gathers items together, an act that involves at least two items, is 
considered to have brought them into his granary. Consequently, if 
he also dips them in salt he has established his consumption as a 
fixed meal, which means that he must separate tithes. 


The Sages taught: In the case of cows that tread" on produce for 
which the work has been completed but which is threshed again in 
this manner as part of its preparation into food, 


To which - x»: This term literally means: On which, i.e., which 
statement or on which part of the mishna or baraita? Some- 
times, when there is a comment in a mishna, baraita, or amoraic 
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statement and it is unclear to which of the previous statements 
it is referring, the Gemara may ask: To which statement does 
this refer? 
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or that thresh teruma and tithe, which one may not allow his cows 

to eat, ifhe muzzles them he does not violate" the prohibition of: 

Do not muzzle, but due to the appearance of prohibition,’ as 

observers are unaware that he is acting in a permitted manner, he 

should bring a piece ofthat species of produce and hangit in the 

basket [bateraskalin ]" that is by the animal’s mouth. Rabbi Shi- 
mon ben Yohai says: He does not have to use the same food that 

the animal is threshing, as he may bring vetches® and hang them 

for it, as vetches are better for it than anything. 


And the Gemara raises a contradiction against this from a baraita: 
In the case of cows that tread on produce," one does not violate 
the prohibition of: Do not muzzle, but with regard to those which 
thresh teruma" and tithes, he does violate the prohibition of: Do 
not muzzle. And in the case of a gentile who threshes with the 
cow of a Jew, he does not violate the prohibition of: Do not 
muzzle, but a Jew who threshes with the cow ofa gentile’ does 
violate the prohibition of: Do not muzzle, as it depends on the 
person who performs the action, not the identity of the animal’s 
owner. This presents a difficulty with regard to the ruling concern- 
ing teruma in one baraita and the ruling concerning teruma in the 
other baraita, and there is similarly a difficulty with regard to the 
ruling concerning tithe in one baraita and the ruling concerning 
tithe in the other baraita. 


Appearance of prohibition — pyy mya: Sometimes, permit- 
ted actions that might be mistaken by an observer for forbidden 
conduct were prohibited by the Sages, both to prevent people 
from unjustifiably suspecting others of misconduct, and so 
that people would not arrive at the mistaken conclusion that a 
prohibited action is permitted. Most authorities maintain that 
actions prohibited due to the appearance of transgression may 
not be performed even in private. 


Basket —bpoww: Feed baskets or bags would often be attached 
to an animal's mouth. 


Horse eating from a burlap nose-bag 


Vetches - ou: The vetch, Vicia ervilia, is an annual plant 
from the Fabaceae legume family. It grows to 10-50 cm 
in height. Its seeds are brown, round or oblong, and small, 
3.5-5.5 mm wide. Like other legumes, vetch seeds are highly 
nutritional and easily digested by animals. 


Vetch plant 


Vetches are grown in the Mediterranean region during the 
winter and spring and can be found in Eretz Yisrael today, pri- 
marily in Arab villages. 

The plant and its seeds are typically used as animal fodder. 
The seeds are sometimes soaked overnight in water to soften 
them. Although vetch is generally used as animal fodder, its 
seeds are also fit for human consumption, and they have been 
eaten in emergency situations, as in times of famine. Conse- 
quently, vetch must be tithed, despite the fact that they were 
typically given as fodder to the animals of the priests. 


Teruma...he does not fares 32y ins... aA: Accord- 
ing to Rashi, the reason is that this is not the ‘usual manner 
of threshing. Tosafot explain that this process is not called: 
Its threshing (see Deuteronomy 25:4). Yet others state that 
since it is prohibited to allow one's animal partake of teruma, 
which is given only to priests and the members of their 
households, this prohibition is not overruled by the prohibi- 
tion against muzzling (Ra’avad). 


Who threshes with the cow of a gentile — -by ima wn 
19): Since it is the Jew who causes the animals suffering, 
it makes no difference who their owner is or to whom the 
produce belongs (Rabbeinu Yehonatan of Lunel). 


Basket [teraskal] - Sper: Apparently derived through 
metathesis of the letters of the Greek xáptaM og, kartallos, 
meaning basket. 


Cows that tread on produce - Ax14Na Nips WaT nia: | 
cows tread on produce because all other paths are blocked, 
and their owner does not allow them to eat from the pro- 
duce, their owner does not violate the prohibition agains 
muzzling (Rambam’s Commentary on the Mishna). Others 
add that if barley that has been soaked in water is threshed 
by cows to remove its shells, and their owner does no 
allow them to eat from the produce, their owner does no 
ransgress the prohibition against muzzling, but due to 
he appearance of prohibition he should place a little o 
hat type of food in the basket around the animal's neck, 
as explained by Rashi (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 13:4; Shulhan Arukh, Hoshen Mishpat 338:8, and in 
he comment of Rema). 


Cows that thresh teruma, etc. -= 131 Wanna NWT Ni: 
f a priest threshed teruma or teruma of the tithe with the 
cow of an Israelite, and similarly, if one’s cows threshed 
second tithe, and their owner does not allow them to eat 
rom the produce, he does not transgress the prohibition 
against muzzling, but due to the appearance of prohibition 
he should hang some of that food in the basket around the 
animal's neck. The Rambam holds in accordance with both 
answers of the Gemara (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 13:4 and Lehem Mishne there; Shulhan Arukh, Hoshen 
Mishpat 338:8). 
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HALAKHA 

The growths of teruma are teruma - TANA MINN bma: 
The growths of teruma are non-sacred, but the Sages 
decreed that they would be forbidden to non-priests as 
teruma, so that priests would not leave ritually impure 
teruma in their possession. Some maintain that by rabbinic 
law, the growths of teruma are considered like teruma in 
all regards (Rambam Sefer Zera‘im, Hilkhot Terumot 11:21, 
and Ra’avad there). 


The growths of untithed produce — bap shy: With 
regard to one who sows untithed produce, the Sages 
penalized him by requiring him to collect the seeds if pos- 
sible. The Sages enacted this decree due to the teruma 
of the tithe and regular teruma contained in untithed 
produce. If the produce has sprouted he is not required 
o uproot it (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 6:6). 


The growths of second tithe - nw wya tama: With 
regard to one who sowed second tithe after it had been 
brought into Jerusalem, its growths are also second tithe. 
f he sowed before the fruit entered Jerusalem, its growths 
are non-sacred (Rambam Sefer Zera'im, Hilkhot Maʻaser 
Sheni 6:15). 


Second tithe is property belonging to the Most High - 
mia ia Wy: Second tithe belongs to God, and there- 
fore it cannot be used to betroth a woman, cannot be 
acquired as a gift, and cannot be exchanged for another 
item or used as a pledge. The halakha is in accordance with 
the opinion of Rabbi Meir (Rambam Sefer Zera‘im, Hilkhot 
Mavaser Sheni 3:17). 


NOTES 
This is with regard to first tithe, that is with regard to 
second tithe — 3 WYN KI pw WY KT: Some sug- 
gest that first tithe cannot be fed to one’s animal because 
it includes teruma of the tithe, which is permitted only to 
priests, whereas second tithe does not contain any ele- 
ment of this kind (Ritva). 
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The Gemara comments: Granted, the contradiction between the 
ruling concerning teruma in one baraita and the ruling concern- 
ing teruma in the other baraita is not difficult, as here, the ruling 
in this baraita is stated with regard to actual teruma, which may 
not be fed to a cow, and there, the ruling in that baraita is stated 
with regard to growths of teruma, which have the status of teruma 
by rabbinic law, and therefore it is permitted to feed them to one’s 
animal so as not to violate the prohibition against muzzling. But 
as for the contradiction between the ruling concerning tithe in 
one baraita and the ruling concerning tithe in the other baraita, 
this is difficult. 


And if you would say that the contradiction between the ruling 
concerning tithe in one baraita and the ruling concerning tithe 
in the other baraita is also not difficult, as here, the ruling in this 
baraita is stated with regard to actual tithe, which may not be fed 
to a cow, and there, the ruling in that baraita is stated with regard 
to growths of tithe, which have the status of tithe by rabbinic law, 
and therefore it is permitted to feed them to one’s animal in order 
not to violate the prohibition against muzzling, this answer cannot 
be accepted. The reason is that granted, the growths of teruma 
are considered like teruma" by rabbinic law, but the growths of 
tithe are non-sacred foods. As we learned in a mishna (Terumot 
9:4): The growths of untithed produce" and the growths of 
second tithe" are non-sacred. 


The Gemara suggests a different answer: Rather, this is not dif- 
ficult. The ruling of this baraita is stated with regard to first tithe, 
which is considered the owner's property, whereas the ruling of 
that baraita is stated with regard to second tithe," which is prop- 
erty of the Temple treasury. And if you wish, say that both this 

ruling and that ruling are stated with regard to second tithe, and 

it is not difficult, as the ruling of this baraita, according to which 

it is prohibited to feed it to the animal, is in accordance with the 

opinion of Rabbi Meir, while the ruling of that baraita, which 

says that one may feed it to the animal, is in accordance with the 

opinion of Rabbi Yehuda. 


The Gemara elaborates: This baraita is in accordance with the 
opinion of Rabbi Meir, who says that second tithe is property 
belonging to the Most High," i.e., the owner has only the right to 
eat the food, and therefore he may not let his cow consume it, 
whereas that baraita is in accordance with the opinion of Rabbi 
Yehuda, who says that second tithe is non-sacred property. 


The Gemara asks: What are the circumstances of a cow that 
threshes tithes? Tithes are usually separated only after the produce 
has been threshed and collected into a pile. The Gemara answers: 
This is referring to a case where the separation of tithes performed 
by the owner preceded the separation of teruma at the stage when 
the produce was still on the stalks. 


The Gemara further asks: And according to the explanation 
that the baraita that permits feeding this produce to one’s animal 
is in accordance with the opinion of Rabbi Yehuda, i.e., that 
this is referring to second tithe, how is the consumption of this 
tithe permitted before it enters Jerusalem? But one is required 
to bring second tithe within the city wall. The Gemara answers: 
This is referring to a case where he threshed inside the wall 
of Beit Pagei,® the outer wall of Jerusalem, which enclosed a 
semi-rural suburb. 


Beit Pagei — 33x9 m3: There are several opinions with regard to 
the exact location of this Beit Pagei, as there were two places 
called Beit Pagei. Some sources assert that the Beit Pagei men- 
tioned here, as elsewhere, is derived from the Greek payw, fago, 


BACKGROUND 


to a place where one is allowed to eat offerings, i.e., within the 
walls of Jerusalem (Rabbi Binyamin Musafya). Other sources 
indicate that this was apparently the name of a neighborhood 
near Jerusalem, named after fig blossoms. 


meaning to eat. In light of this, Beit Pagei is a general reference 
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If you wish, say a different answer to the original contradiction 
between the baraitot: This is not difficult; here, the ruling in this 
baraita is stated with regard to definite tithe, which may not be fed 
to a cow, whereas there, the ruling in that baraita is stated with 
regard to doubtfully tithed produce [demai], from which one is 
required to separate tithes by rabbinic law. The Gemara comments: 
Now that you have arrived at this answer, i.e., that this baraita is 
referring to demai, the contradiction between the ruling of this 
baraita concerning teruma and the ruling of that baraita concerning 
teruma is also not difficult, as one can likewise say that here, the 
ruling in this baraita is stated with regard to definite teruma, and 
there, the ruling in that baraita is stated with regard to teruma 
of demai. 


The Gemara asks: Granted, with regard to demai of tithe, there is 
such a concept, as the Sages decreed that one must separate tithe 
from doubtfully tithed produce. But with regard to demai of teruma, 
is there teruma of this kind? But isn’t it taught in a baraita: He, 
Yohanan the High Priest, also annulled the declaration of tithes 
(Deuteronomy 26:12-19 ),™ due to fear that the agricultural halakhot 
were not being properly observed and the declaration that one has 
separated his tithe in accordance with Torah law would therefore 
be false, and he decreed that one must separate demai" of tithe from 
the produce of one who is unreliable with regard to tithes. He issued 
this decree because he sent messengers throughout all the borders 
of Eretz Yisrael and saw that they would separate only the great 
teruma" alone, not tithes. It is clear from here that Jews were not 
suspected of neglecting the mitzva of teruma, and therefore was no 
need to separate teruma from demai. 


Rather, the Gemara offers a slightly different answer: It is not dif- 
ficult; here, the ruling in this baraita is stated with regard to defi- 
nite teruma of the tithe,’ separated by a Levite from his tithe and 
given to a priest; there, the ruling in that baraita is stated with 
regard to teruma of the tithe from demai. 


§ The Sages raised a dilemma before Rav Sheshet: If the animal 
was eating from the produce it was threshing, and it was excreting 
diarrhea [matrezet]," what is the halakha? The Gemara explains 
the sides of the dilemma: Is the reason that one must let the animal 
eat because the food is good for it, and this produce is evidently 
not good for it, and therefore the animal should be muzzled to 
prevent it from harm? Or perhaps the reason for the prohibition 
against muzzling is that it sees food and suffers when it cannot eat, 
and this one also sees food and suffers when it cannot eat. 


Rav Sheshet said to them: You learned a baraita that provides the 
answer to your question. Rabbi Shimon ben Yohai says: One can 
bring vetches and hang them for it, as vetches are better for it than 
anything. One can learn from the baraita that the reason is because 
the food is good for it. The Gemara affirms: Learn from the baraita 
that it is so. 


That they would separate only the great teruma - 7 xo 
mina TNA Kby pwn: Some commentaries explain that 
people were careful about teruma because if a non- priest eats 
his produce, this transgression is punishable by death at the 
hand of Heaven, a penalty that does not apply to the first and 
second tithes. It is true that a similar punishment is given to those 
who consume teruma of the tithe, but people generally assumed 
hat if the first tithe has not been separated, then the sanctity of 
teruma of the tithe does not take effect at all. Alternatively, since 
here is no minimum amount of teruma by Torah law, as a single 
grain exempts the entire pile, people did not mind separating 


he priestly gift (Ritva). 


NOTES 


You learned a baraita, Rabbi Shimon ben Yohai says, etc. - 
AD Wai ni Ja yaw 37 AIM: This case is not connected 
to the general dispute between Rabbi Shimon and the Rabbis 
as to whether one may derive the details of halakha from the 
reasons for prohibitions. It is clear that the reason for this mitzva 
is the animal's suffering. The only point of difference is whether 
the beast must derive benefit from its eating, or whether one is 
prohibited from causing it suffering by having to see the food. 
Consequently, the Gemara was able to resolve the dilemma 
from Rabbi Shimon ben Yohai’s opinion, despite the fact that 
his ruling is not accepted as halakha, as his statement indicates 
the underlying rationale of this halakha (Rosh). 


BACKGROUND 


Doubtfully tithed produce [demai] — »x/a3: Demai is 
produce, or food prepared from produce, which was pur- 
chased from one who may not have separated the various 
ithes as required by halakha. The literal meaning of the 
word demai is suspicion, i.e., produce about which there is 
a suspicion that tithes were not properly separated from it. 
n the Second Temple period the Sages decreed that this 
produce would be considered as having uncertain status, 
even if the owner claimed that he had separated the tithes. 
Therefore, the buyer of this produce must tithe it himself. 
evertheless, since it was probable that the produce was 
in fact tithed, certain leniencies were permitted with 
regard to eating and using doubtfully tithed produce. 


The declaration of tithes - wya y: This declaration 
was pronounced on the last day of Passover in the fourth 
and seventh years of the Sabbatical cycle. It states that 
one’s obligations with regard to the tithing of his produce 
have been properly fulfilled. The text of this declaration 
appears in Deuteronomy 26:13-15. During the Second 
Temple period, Yohanan the High Priest discontinued the 
practice of reciting this declaration due to concern that the 
agricultural halakhot were not being properly observed, 
and therefore many of those who would issue the declara- 
tion would not be speaking the truth. 


Teruma of the tithe — wyn mana: The Levites are com- 
manded to separate one-tenth of the tithe given to them 
and give that to the priests (Numbers 18:26-32). All the 
halakhot applying to teruma also apply to teruma of 
the tithe. Even nowadays, teruma of the tithe must be 
separated from produce, although it is in a state of ritual 
impurity and therefore cannot be used. 


HALAKHA 


The declaration of tithes — wy 171: After separating 
the various dues from one’s produce in the proper manner 
and in the appropriate order, one must recite a declaration 
of tithes to that effect, as stated in the Torah (Deuteronomy 
26:12-19). If one separated them in the wrong order, or 
during a period when the first tithe is not given to Levites, 
he does not recite the declaration (Rambam Sefer Zera‘im, 
Hilkhot Ma‘aser Sheni 11:13). 


He decreed that one must separate demai — by We 
xaT: During the time of Yohanan the High Priest, the 
court investigated and discovered that although the 
halakhot of regular teruma were observed by all, some 
people were negligent with regard to the separation of 
the first tithe and the teruma of the tithe. From that point 
on, the Sages decreed that only individuals established 
as reliable with regard to tithes, known as haverim, are 
believed concerning tithes. The produce of other people 
is considered doubtfully tithed, and they are not believed 
if they say they set aside tithes in the proper manner. This 
produce is called demai (Rambam Sefer Zera‘im, Hilkhot 
Ma‘aser 9:1). 


If it was eating and was excreting diarrhea — nbaix nna 
myn: If an animal was put to work with produce that 
would cause it harm were it to eat from the produce, or 
if it was sick and the food would cause it discomfort, one 
may muzzle it (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
13:3; Shulhan Arukh, Hoshen Mishpat 338:7). 
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HALAKHA 


Speaking to a gentile and requesting of him to perform 
a task forbidden to a Jew is prohibited by a rabbinic 
decree - maw pb Myr: It is prohibited to instruct 
a gentile to perform labor on one’s behalf on Shabbat, 
even if he tells him before Shabbat, and even if he does 
not need the labor until after Shabbat. This is a rabbinic 
decree, designed to preserve the character of Shabbat as 
a day of rest and to prevent people from performing labor 
themselves (Rambam Sefer Zemanim, Hilkhot Shabbat 6:1; 
Shulhan Arukh, Orah Hayyim 307:2). 


Perek VII 
Dafgo Amud b 


NOTES 


Castration — DYD: The Torah prohibits the castration 
of any male animal, and one who does this is liable to 
receive lashes. With regard to female animals, it is unclear 
whether rendering them sterile is considered castration. 
Most Sages maintain that this mitzva, like almost all 
other mitzvot, was given only to Jews. Rabbi Hideka 
maintains that this prohibition is connected to the seven 
Noahide mitzvot. Consequently, gentiles are also prohib- 
ited from castrating animals, and therefore Jews should 
prevent them from doing so, and should certainly not 
assist them. 


HALAKHA 

Gentiles steal and castrate — Praa NAN pI: It is 
prohibited to instruct a gentile to castrate the animal of a 
Jew. If the gentile took the animal himself and castrated it, 
his is permitted. If the Jew used artifice to circumvent the 
halakha, or if a gentile acquaintance did so for the Jew's 
benefit, he is penalized by being forced to sell the animal 
o another Jew. He may sell it to his own adult son, but not 
o his minor son. The halakha is in accordance with the 
opinion of Shmuel's father, who maintains that one may 
not instruct a gentile to perform even a regular prohibi- 
ion (Rosh; Ran). Some claim that it is prohibited for one 
o sell animals to a gentile if he knows that the buyer will 
castrate them (Rema, citing Terumat HaDeshen). Accord- 
ing to this opinion, the halakha follows Rabbi Hideka’s 
ruling that gentiles are also prohibited from performing 
castration (Rambam Sefer Kedusha, Hilkhot Issurei Bia 16:12; 
Shulhan Arukh, Even HaEzer 5:4). 


Muzzling by means of a gentile - 132) by TDN: 
It is prohibited to tell a gentile to muzzle his cow and 
thresh with it, as one may not instruct a gentile to perform 
any action that is prohibited to a Jew (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 13:3; Shulhan Arukh, Hoshen 
Mishpat 338:6). 
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§ A dilemma was raised before the Sages: What is the halakha 
with regard to the possibility that a person can say to a gentile: 
Muzzle my cow and thresh with it? Do we say that when we state 
the principle that speaking to a gentile and requesting of him 
to perform for oneself a task forbidden to a Jew is prohibited by a 
rabbinic decree," this matter applies only to Shabbat, when the 
performance oflabor is a prohibition that entails stoning, but with 
regard to muzzling, which is merely a regular prohibition, giving 
an instruction of this kind to a gentile is not prohibited; or perhaps 
there is no difference between the prohibitions of Shabbat and 
other prohibitions in this regard? 


The Gemara suggests: Come and hear a proof from the afore- 
mentioned baraita. A gentile who threshes with the cow of aJew 
does not violate the prohibition of: Do not muzzle. One can 
infer as follows: It is a transgression by Torah law that he does 
not transgress, but there is a prohibition here by rabbinic law. 
The Gemara refutes this argument: This is no proof, as by right 
the baraita should have stated that there is no prohibition here 
either, but since the tanna of the baraita taught in the latter clause 
that a Jew who threshes with the cow of a gentile does violate 
the prohibition, he taught the first clause in a similar style, with 
the phrase: He does not violate the prohibition. If so, one cannot 
reach any conclusions from the wording of the baraita. 


The Gemara suggests: Come and hear, as they sent to Shmuel’s 
father a halakhic inquiry with regard to these oxen 


which gentiles steal and castrate." Since it is prohibited for Jews 
to castrate animals, they would sometimes arrange for a gentile 
to pretend to steal the animal and subsequently return it after cas- 
trating it, as it is easier to handle a castrated animal. What is the 
halakha with regard to a case of this kind? Shmuel’s father sent 
to him: They used artifice;® therefore, you should use artifice 
with them and make them sell it as a punishment. This shows 
that it is prohibited to instruct a gentile to perform a prohibition 
on one’s behalf.” 


Rav Pappa said: This provides no conclusive proof, as the inhabit- 
ants of the West, i.e., Eretz Yisrael, who are the ones who raised 
this question, hold in accordance with the opinion of Rabbi 
Hideka, who says: The descendants of Noah are commanded 
with regard to castration. They too are prohibited from perform- 
ing this practice. And consequently, those Jews who cause them to 
do it transgress the prohibition of: “Nor put a stumbling block 
before the blind” (Leviticus 19:14). 


Rava thought to say that it is not enough that the owners may not 
use these animals castrated for them by gentiles, but they must 
even sell the animals for slaughter, but not for plowing, so that 
they would derive no benefit at all from the increase in the value 
of their property that resulted from a transgression. A castrated 
animal is worth more if it is sold for plowing, but not if it is sold 
for slaughter. Abaye said to him: It is enough for them that you 
penalized them by requiring them to sell the animals. 


Artifice — maw: Artifice refers to circumventing the halakha 
in such a manner that one performs an action that involves the 
avoidance of an obligation, without the overt demonstration 


BACKGROUND 


strict and levied heavy fines on people who employed artifice. 
In some instances artifice was permitted in order to avoid more 
serious halakhic difficulties. 


that this is his intent. In certain situations the Sages were very 
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With regard to the same issue, the Gemara comments: It is obvious 
that if one sold the castrated animal to his adult son, the son is 
considered like another person, i.e., there is no need to sell to a 
complete stranger. If the buyer was his minor son," what is the hala- 
kha? Rav Ahai prohibited this, and Rav Ashi permitted it. Marei- 
mar and Mar Zutra, and some say it was a certain pair of unknown 
pious men, would exchange such oxen with each other." 


§ Rami bar Hama raises a dilemma: If one placed a thorn" in the 
mouth of a threshing animal, what is the halakha? The Gemara is 
puzzled by this question: If he placed the thorn in its mouth, this is 
certainly considered proper muzzling. Rather, the dilemma should 
be formulated as follows: Ifa thorn settled in its mouth and one did 
not remove it, what is the halakha? 


The Gemara poses a similar question: If one made a lion crouch 
over it from outside, to frighten the animal and stop it from eating, 
what is the halakha? The Gemara responds as it did before: If he 
made the lion crouch over it, this is considered proper muzzling. 
Rather, if a lion was crouching over it and he did not get rid of it, 
what is the halakha? Similarly, ifhe placed its young on the outside, 
so that the animal looks toward its young and does not eat, what is 
the halakha? Or, if it was thirsty for water, what is the halakha? If 
he spread a leather blanket [katavliya]' for it’ over the produce 
it was threshing, so that the animal cannot see the food, what is 


the halakha? 


The Gemara comments: Resolve at least one of the abovementioned 
dilemmas, as it is taught in a baraita: The owner of a cow who 
lent his animal to thresh the field of another is permitted to starve 
his cow so that it will eat plenty of the crop it is threshing, and a 
homeowner is permitted to untie a bundle of straw" before an 
animal so that it will not eat plenty of the produce it is threshing. 
This is similar to spreading a blanket over the produce. 


The Gemara refutes this comparison: No proof can be brought from 
here, because there it is different, as it at least gets to eat" the pro- 
duce. If you wish, say instead that the baraita should be explained as 
follows: A homeowner is permitted to untie a bundle of straw 
before an animal at the outset, before the threshing begins, so that 
it will fill itself with straw beforehand and will not eat plenty of 
the crop it is threshing. 


NOTES 


His adult son...his minor son — {op iaa..bina jaa: Some com- 
mentaries claim that the decisive factor is not the age of the 
child. Rather, any son who eats from his father’s table is con- 
sidered a minor for the purposes of this halakha, even if he is 
an adult. One is permitted to sell such an animal to his son 
only if the son's finances are separate from those of his father 
(Ritva). 


Exchange with each other — *T1A% omn: It is unlikely that 
Mareimar and Mar Zutra themselves circumvented the halakha; 
rather, the members of their household acted without their 
knowledge, or the gentiles who castrated their animals did 
so without telling them. As pious men they would have been 


If one placed a thorn, etc. - "31 yip ab awn: If there was 
a thorn in an animal's mouth, preventing it from eating the 
produce it was threshing, or if a lion was crouching nearby and 
frightening the animal, or if its young was located outside, or if it 
was thirsty and one did not give it water to drink, or if one spread 
leather blankets on the threshed produce so that the animal 
cannot eat, all these circumstances are prohibited, but one is 
not liable to be flogged. The reason for the exemption is that 
these dilemmas are left unresolved by the Gemara (Rambam 


HALAKHA 


stringent with themselves to avoid even the suspicion of a trans- 
gression (see Tosafot and Ritva). 


Spread a leather blanket for it - wavp ay D3: According to 
Rashi, the question is whether threshing | produce that is under 
a blanket has the status of threshing for the purposes of this 
halakha. Some suggest that the reason why the practice might 
not be prohibited is because an animal that cannot see the 
produce does not suffer (Ritva). 


There it is different as it gets to eat - mbox XPT ONT NV: 
The commentaries explain that the bundle ‘of straw does not 
cover the threshed produce entirely, and therefore the animal 
is occasionally able to eat the crop itself (Ritva). 


Sefer Mishpatim, Hilkhot Sekhirut 13:3 and Maggid Mishne there; 
Shulhan Arukh, Hoshen Mishpat 338:6). 


To starve his cow...a bundle of straw - Way 393.. sy: 
The owner of a cow who lends his animal out for threshing i is 
permitted to starve it so that it will eat a great deal, while his 
client may feed it straw to prevent it from eating the threshed 
produce (Rambam Sefer Mishpatim, Hilkhot Sekhirut 13:6; Shulhan 
Arukh, Hoshen Mishpat 338:9). 
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LANGUAGE 


Leather blanket [katavliya] - sbavp: From the Greek 
KataBoAn, katabolé, meaning, among other things, a 
platform, base, or foundation. 
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HALAKHA 


At the time of entry there must be no drunkenness - nywa 
Tw Kan x mga: If any priest qualified to perform the 
Temple service drinks wine, it is prohibited for him to enter 
the Sanctuary from the altar inward while still under the wine's 
influence, and if he does so he is liable to receive the punish- 
ment of death at the hand of Heaven (Rambam Sefer Avoda, 
Hilkhot Biat HaMikdash 1:1). 


Muzzling at the time of threshing - nw» nywa nyon: 
Whether one muzzled an animal at the time he used it for 
threshing or beforehand, he has violated the prohibition 
against muzzling and is liable to be flogged (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 13:2; Shulhan Arukh, Hoshen Mishpat 
338:3). 


Performing labor with diverse kinds — Dyha May: It is 
prohibited to perform labor or lead two animals of diverse 
kinds yoked together. One who does so, even by means of 
his voice alone, is liable to be flogged (Rambam Sefer Zera’im, 
Hilkhot Kilayim 9:7; Shulhan Arukh, Yoreh De‘a 297:1). 


Muzzling and leading animals with one’s voice - 7a°’Dn 
bipa mama: With regard to one who muzzles a threshing 
animal ‘by use of his voice alone, or leads animals of diverse 
kinds by his voice, he is liable to receive lashes, as the twisting 
of his lips is considered an action. The halakha is in accordance 
with the opinion of Rabbi Yohanan (Rambam Sefer Mishpa- 
tim, Hilkhot Sekhirut 13:2; Shulhan Arukh, Yoreh De‘a 297:11 and 
Hoshen Mishpat 338:3). 


NOTES 

The twisting of one’s mouth is an action — x17 va Napy 
mwyn: The commentaries point out that there is a difference 
between speech that involves the twisting of the lips, mainly 
to pronounce consonants, and making sounds that do not 
require the use of the lips at all (Ra’avad). If so, it is apparently 
possible to rebuke an animal vocally without moving one's 
lips at all. This would seem to contradict the explanation of 
Rabbi Yohanan’s opinion. The Ra‘avad answers that all the 
cries unique to various animals include syllables requiring the 
movement of one's lips. 
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§ Rabbi Yonatan raised a dilemma before Rabbi Simai: If one 
muzzled the animal from the outside, i.e., before it began to 
thresh, what is the halakha? The Gemara clarifies the sides of the 
dilemma: One can argue that the Merciful One states: “An ox 
in its threshing” (Deuteronomy 25:4), and this animal is not 
in its threshing, as it was muzzled before it was taken to thresh. 
Or perhaps the Merciful One states that one may not have the 
animal thresh while it is muzzled. 


Rabbi Simai said to him: You can learn from your father’s house, 
i.e., you can derive this halakha from the case of priests, being a 
priest yourself. As the Torah states: “Drink no wine nor strong 
drink, you nor your sons with you, when you come into the Tent 
of Meeting” (Leviticus 10:9). Doesn’ta straightforward reading of 
this verse lead to the conclusion that it is only when you come 
into the Sanctuary that it is prohibited, whereas to drink wine 
and then enter is permitted? 


This interpretation is not tenable, as with regard to the same 

matter the Merciful One states: “That you may make a differ- 
ence between the sacred and the non-sacred” (Leviticus 10:10), 
which indicates that the priest must be capable of making these 

distinctions when he enters the Temple. Rather, just as there, 
with regard to the prohibition against drinking wine in the Sanctu- 
ary, the Torah means that at the time of entry there must be no 

drunkenness," whether the wine was drunk inside or outside 

the Sanctuary, here too it means that at the time of threshing 

there must be no muzzling." 


§ The Sages taught: With regard to one who muzzles a cow that 
someone else is using for threshing, and similarly, one who plows 
with animals of diverse kinds’ together, e.g., with an ox and a 
donkey on the same plow, he is exempt, as only one who threshes 
a muzzled animal and one who leads diverse kinds of animals 


together are flogged." 


§ It was stated that the amora’im disagreed about the following 
case: If one muzzled an animal with his voice," by berating it 
whenever it tried to eat, and similarly, if he led diverse kinds of 
animals together by means of his voice, without performing any 
action, what is the halakha? Rabbi Yohanan says he is liable; 
Reish Lakish says he is exempt.” The Gemara explains the reason- 
ing behind their opinions: Rabbi Yohanan says he is liable, as he 
maintains that the twisting of one’s mouth to speak is considered 
an action," albeit a slight one, whereas Reish Lakish says he is 
exempt, because a mere voice is not considered an action. 


Rabbi Yohanan raised an objection to the opinion of Reish 
Lakish: 


BACKGROUND 


One who plows with animals of diverse kinds — ywan 
Dyb: It is prohibited to work a team of animals which are 
of different species (Deuteronomy 22:10). Violation of this pro- 
hibition is punishable by lashes. 


A transgression that does not involve an action - nyay 
mwyn ma pxw: The commentaries discuss these two opin- 
ions at length, especially that of Rabbi Yohanan. They seek to 
establish a standard set of principles for transgressions that 
do and do not involve action, and the circumstances in which 
one is liable to be flogged for these sins. The conditions that 


must be met for speech to be considered the performance of 
an action include the following: One's voice must cause an 
action to be committed, and the prohibited act performed 
due to the speech must itself be a full-fledged action, e.g., 
leading two animals of diverse kinds that have been yoked 
together, which constitutes the prohibition itself (Meiri). Oth- 
ers differentiate between liability to bring an offering, which 
applies only to a prohibition that involves an action, as the 
Torah states: “And shall do any one of them” (Leviticus 4:2), and 
liability to receive lashes, concerning which this limitation does 
not apply (Ramban). 
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It is taught at the beginning of tractate Temura that the Torah pro- 
hibits the substitution of a non-consecrated animal for a conse- 
crated one. The mishna teaches (Temura 2a): That is not to say that 
it is permitted for a person to effect substitution;" rather it means 
that if one substituted a non-sacred animal for a consecrated ani- 
mal, the substitution takes effect. The non-sacred animal becomes 
consecrated, the consecrated animal remains sacred, and the one 
who substituted the non-sacred animal incurs the forty lashes." 
This indicates that one is held liable for mere speech, even without 
any accompanying action. Reish Lakish said to him: In accordance 
with whose opinion is this mishna? It is in accordance with the 
opinion of Rabbi Yehuda, who says that one is flogged for violating 
a prohibition that does not involve an action. By contrast, the 
dispute between Rabbi Yohanan and Reish Lakish is in accordance 
with the opinion of the Rabbis, who maintain that one is punished 
only for a transgression that includes a full-fledged action. 


The Gemara asks: But can you establish and explain that mishna in 
accordance with the opinion of Rabbi Yehuda? After all, it teaches 
in the first clause: Everyone substitutes a non-sacred animal for a 
consecrated animal, both men and women. And we discussed this 
statement by asking the following question: This term: Everyone, 
serves to add what? What is the tanna including by this phrase? 
We answered that it serves to add an heir," who can substitute an 
animal for an animal he inherited that was designated as an offering. 
And this clause is not in accordance with the opinion of Rabbi 
Yehuda. 


The Gemara elaborates: As, ifit were in accordance with the opin- 
ion of Rabbi Yehuda, doesn’t he say that an heir cannot effect 
substitution, and an heir cannot place his hands on the head ofan 
offering? The Gemara refutes this difficulty: This is not a conclusive 
proof, as it is possible say that this tanna of the mishna in Temura 
holds in accordance with the opinion of Rabbi Yehuda with regard 
to one matter and disagrees with him with regard to one other 
matter. 


§ The Sages taught: One who muzzles a cow and threshes with 
it is flogged, and in addition he must pay" the owner of the cow 
four kav" for a cow, the usual amount it consumes while threshing, 
and three kav for a donkey. The Gemara asks: But isn’t there a 
principle that an offender is not flogged and also punished by death, 
and likewise he is not flogged and rendered liable to pay?" One 
who transgresses a prohibition is liable to receive only one punish- 
ment for a single offense. Abaye said: In accordance with whose 
opinion is this ruling? It is that of Rabbi Meir, who says in general 
that one can be flogged and be liable to pay. 


HALAKHA 


Substitution and its punishment — Away) mavas: One is liable 
to be flogged for each animal that he “Substitutes, despite the 
fact that he did not perform an action, but merely spoke (Ram- 
bam Sefer Korbanot, Hilkhot Temura 1:1). 


To add an heir - wi ma: If an heir substitutes his father’s 
offering, the substitution takes effect, in accordance with the 
unattributed opinion in the mishna (Rambam Sefer Korbanot, 
Hilkhot Temura 1:5). 


One who muzzles a cow...is flogged and he must pay - 
bwin mpi... 190 nyg opin: With regard to one who rented 
an animal, muzzled it, and threshed with it, he is liable to 
be flogged and must pay the owner four kav for a cow, and 
three kav for a donkey, for each day of threshing (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 13:2; Shulhan Arukh, Hoshen 
Mishpat 338:4). 


He is not flogged and punished by death, and he is not 
flogged and liable to pay - oywa mpi i» nia apt we: In 
the case of one who performs a transgression thatis punishable 
by both court-imposed capital punishment and the obligation 
of payment, he does not have to pay. This principle applies even 
if he committed the transgression unwittingly and is therefore 
exempt from court-imposed capital punishment. Similarly, one 
is not flogged and simultaneously deemed liable to pay. If one 
sinned unwittingly or was not warned, he would not be liable 
to be flogged; therefore, he would be liable to pay. This applies 
only if he incurred both punishments at the same time. If he 
was first obligated to pay and afterward incurred the physical 
punishment, he pays and is also flogged or executed (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 18:2 and Sefer Nezikin, Hilkhot 
Geneiva 3:1; Shulhan Arukh, Hoshen Mishpat 3511). 


NOTES 


Substitution — nwan: The case of substitution appears in 
very brief form in “the Torah: “He may not inquire whether 
it is good and bad, neither shall he substitute it, and if he 
substitute it at all, both it and that for which it is substituted 
shall be sacred” (Leviticus 27:33). Nevertheless, the numerous 
problems surrounding this halakha necessitate an entire 
ractate of the Talmud, Temura. The basic halakha of substi- 
ution is that a non-sacred animal may not be substituted 
for a consecrated one, whether blemished or not. If one 
brings another animal and declares that it is a substitute for 
a consecrated animal, he has thereby violated this prohibi- 
ion, for which he is flogged, as stated here. Nevertheless, 
he substitution itself is effective, in that the sanctity of the 
first animal is imparted to the second animal, despite the 
act that the original offering retains its sanctity unimpaired, 
and both animals are now consecrated. It should also be 
noted that different halakhot apply to various substituted 
animals, as some of them may be sacrificed as offerings 
while others may not. 


And he must pay four kay, etc. — ^D) pap MAIN bw: 
Why must he pay such a large amount? After all, the Gemara 
stated earlier that one may place a bundle of straw before 
an animal or feed it straw before it threshes, which would 
certainly prevent it from eating that much. The answer given 
is that the Sages established this sum so as to penalize the 
sinner (Talmid Rabbeinu Peretz). 
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BACKGROUND 

Payment to a prostitute — jan: There is a prohibition 
against bringing to the Temple as an offering any animal 
that was once given to a prostitute as a fee, or money 
gained from the sale of a dog (Deuteronomy 23:19). The 
Sages explain that the disqualification applies only to 
animals used directly for these purposes, but not to any 
other item that was exchanged for those animals. There- 
fore, if money is given to a prostitute, which she then 
uses to purchase an animal, that animal is not disqualified. 
Similarly, only the animal that was actually exchanged for 
a dog is disqualified. 


Different species into a pen — wh jy iyxwi pa: The 
Torah prohibits the crossbreeding of different species of 
animals (Leviticus 19:19). This transgression is punishable 
by lashes. It is permitted to make use of the offspring of 
crossbreeding, e.g., a mule, which is the offspring of a 
donkey and a horse. The halakhot governing this prohibi- 
tion are discussed in tractate Kilayim. 
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Rava said that there is a difference between the transgression itself, 
which is between the offender and God, for which he is liable to be 
flogged, and the loss he caused the owner of the cow, for which 
he must pay restitution. The Torah prohibits one from bringing 
as an offering an animal given as the payment to a prostitute’ 
for services rendered (Deuteronomy 23:19); and this prohibition 
applies even if the man in question engaged in intercourse with 
his own mother,” which is a capital offence. Although this man 
would certainly not be rendered liable to pay compensation by a 
court, as he is liable to receive court-imposed capital punishment, 
nevertheless, since he is technically liable to pay compensation, the 
moneyis subject to the prohibition as well. In this case too, despite 
the fact that the court cannot compel one to pay for the produce 
his cow ate, he does owe this sum. Furthermore, if the owner of the 
produce were to seize this sum from him, the court would not force 
him to return the money. 


Rav Pappa stated a different answer: From the time of his pulling 
of the cow to rent it for threshing he was rendered obligated to 
provide its sustenance when it threshes, but as for flogging, he 
is not liable to be flogged until the actual time of muzzling. In 
other words, he was liable to pay the monetary payment before 
he incurred liability to receive lashes, which means that they are 
two separate liabilities. 


In relation to the above discussion, Rav Pappa said: These matters, 
stated below, were raised as a dilemma to me by the members of 
the house of Rav Pappa bar Abba, and I resolved these matters 
for them by saying that there is a prohibition in both cases. One 
of my decisions was in accordance with the halakha, and the other 
one was not in accordance with the halakha. 


They first raised this dilemma before me: What is the halakha with 

regard to the possibility of kneading dough with milk? And I 

resolved it for them by saying that there is a prohibition, in accor- 
dance with the halakha. As it is taught in a baraita: One may not 

knead dough with milk," lest one eat this bread with meat, and if 
he kneaded dough in this manner the entire loaf is forbidden, 
because he will become accustomed to sin. Similarly, one may 
not smear over an oven with the fat of an animal’s tail, and if he 

did smear the oven in this manner then the entire loaf baked in 

that oven is forbidden, lest he eat it with milk, until he heats the 

oven without bread for long enough to burn off the fat. 


And the other question they asked of me was as follows: What is 
the halakha with regard to bringing in a male animal and a female 
animal of different species together into a single pen?*" Is there a 
concern that they might mate, which would violate the prohibition 
against crossbreeding animals? And I resolved it for them by say- 
ing that there is a prohibition, but this was not in accordance with 


the halakha. 


HALAKHA 


The Torah prohibits the payment to a prostitute and even if 
the man in question engaged in intercourse with his own 
mother — tare by wa shore) TIA TPY Ms: An animal given as 
the fee to a prostitute may not be sacrificed upon the altar. This 
payment consists of anything promised to a prostitute and given 
to her in exchange for services rendered. For the purpose of this 
halakha a prostitute means any woman forbidden to him due 
to an incestuous relationship, or by a regular prohibition, as well 
as a Canaanite maidservant or a gentile (Rambam Sefer Avoda, 
Hilkhot Issurei Mizbe‘ah 4:8). 


Dough with milk, etc. - 15) sbna mp: It is prohibited to knead 
dough with milk, lest people eat it with meat. If one does so, 
the entire loaf is forbidden for consumption even by itself. If 
one baked only a small amount of bread, which can be eaten 
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in one bite, or if one changed its form so that it was noticeably 
different from other loaves, it is permitted. Similarly, one may not 
bake bread in an oven whose inner surface has been smeared 
with animal fat, and if he does so the same halakhot apply as to 
one who kneaded his dough with milk (Rambam Sefer Kedusha, 
Hilkhot Ma‘akhalot Assurot 9:22; Shulhan Arukh, Yoreh De‘a 97:1). 


Different species into a pen - wh iy yew pn: It is permitted 
to bring a male animal and a female animal of different spe- 
cies into a single pen. Even if one sees them mating, he is not 
obligated to separate them. In a place where there is a concern 
that this might lead people to violate the prohibition against 
crossbreeding animals, one may not do so, as stated by Rav 
Pappa (Rambam Sefer Zera‘im, Hilkhot Kilayim 9:2; Shulhan Arukh, 
Yoreh De‘a 297:3). 
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As Shmuel says: With regard to adulterers, the witnesses must 
observe from when they appear as behaving in the manner of 
adulterers," and they do not need to directly observe the actual 
moment of the act of intercourse. But with regard to one who cross- 
breeds two animals of diverse kinds, he is liable only if witnesses 
attest that he inserted the male organ into the female like a brush 
into a tube.™ This clearly shows that crossbreeding is punishable 
only if performed manually, not if the animals were merely enclosed 
together. 


Rav Ahadvoi' bar Ami raises an objection against this opinion, 
from a baraita: Had the Torah stated merely: “You shall not let 
your cattle copulate,’ I would have said that it is prohibited to 
assist animals in their mating at all, and consequently a person may 
not hold the female animal when a male mounts it. Therefore, the 
verse states: “You shall not let your cattle copulate with a diverse 
kind” (Leviticus 19:19), which indicates that it is prohibited to mate 
only different species, but not animals of the same type. 


Can one not derive from here by inference that with regard to 
diverse kinds, holding the animal is also not allowed? This indi- 
cates that not only is the act of crossbreeding itself prohibited, but 
any type of assistance is also prohibited, e.g., restraining the female 
animal. But if this is the case, placing two animals in the same pen 
should also be considered a violation. The Gemara refutes this 
argument: What is the meaning of the term: Holding? It means 
the insertion of the sexual organ, and why does the tanna call it 
holding? This is a euphemism. 


Rav Yehuda says: If one desires to mate an animal of one species 
with an animal of its own species," it is permitted to insert the 
male organ into the female like a brush into a tube, and there 
is not even a concern due to licentiousness and immoral thoughts 
here. What is the reason for this lenient ruling? It is because 
he is occupied with his work, and therefore his mind will not 
entertain sinful thoughts. Rav Ahadvoi bar Ami raises an objection 
against this: 


As Shmuel says — -bgy ‘ax: Tosafot discuss whether Shmu- 
el's statement refers to Torah law or rabbinic law. Apparently 
there are three levels of action here: Actual insertion, holding 
the female while the male mounts it, and placing the animals 
into the same pen. By Torah law only the act of insertion itself 
is prohibited. The Sages prohibited restraining the animal, but 
they were not stringent with regard to an indirect action such 
as placing the animals in a shared enclosure. 


Had it stated, you shall not let your cattle copulate - by 
wan x ‘vata asa: The baraita is suggesting that one who 
mates animals might violate the mitzva: “You shall keep from 
every evil matter” (Deuteronomy 23:10), as this practice might 
lead to sinful thoughts. By specifying crossbreeding, the Torah 
clarifies that there is no concern as to sinful thoughts, provided 
that the individual is focused on his work (Torat Hayyim). 


From when they appear as behaving in the manner of adul- 
terers — DIRIIT TITI IN PW TY: One who engages in sexual 

intercourse with a forbidden relative is liable as soon as they 

complete the first stage of the insertion of the penis. The wit- 
nesses do not have to see the penetration. Rather, it is enough if 
they testify that they saw them cleaving together in the manner 
of adulterers. As a result of such testimony, the offenders are put 
to death, and a wife is thereby rendered forbidden to her hus- 
band (Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:19; Shulhan 

Arukh, Even HaEzer 20:1, and in the comment of Rema). 


Of diverse kinds... like a brush into a tube —binsn...oxbsa 
mpiawa: One who crossbreeds animals is liable to be flogged, 


but diy if he manually inserts the male organ into the female. 
If he merely assisted a male animal to mount a female, or if 
he verbally instigated their mating, he has violated a rabbinic 
prohibition (Taz) for which he receives lashes of rebelliousness 
(Rambam Sefer Zera‘im, Hilkhot Kilayim 9:1; Shulhan Arukh, Yoreh 
Dea 297:1-2). 


Mating an animal of one species with another of its own 
species — i23 3 NYA: It is permitted for one to mate ani- 
mals by performing the insertion of the male organ into the 
female, because his occupation with the task prevents any 
sinful thoughts (Rambam Sefer Kedusha, Hilkhot Issurei Bia 21:20; 
Shulhan Arukh, Even HaEzer 23:3). 


Brush into a tube - nisva binan: Since ancient times 
women have used thin tubes to store substances such as kohl, 
used for cosmetic and medicinal purposes. These substances 
were removed from the tube with a brush, which was often 
simply a thin reed. 


Roman kohl tube 


Ahadvoi - atn: This Aramaic word is a contraction of 
aha de‘avuh, which literally means father's brother, or uncle. 
Certain people used this as a first name, similar to the name 
Abba, father. 
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NOTES 


What is holding, it means inserting — TRII APMIS 'N1: 
Although the Gemara already asked and answered the same 
question earlier, it is likely that this was a single inquiry that 
Rav Ashi applied to two different cases. It is also possible 
that the Gemara is wondering whether there might be a 
better answer to this question according to the opinion of 
Rabbi Yehuda (Ritva). 


Like a threshing ox — iW !3: Everyone apparently agrees 
that the ox mentioned in connection to threshing is stated 
merely as an example, since the same halakha applies to any 
animal. The difference is that the Rabbis maintain that this 
halakha includes birds as well, and therefore it is evident that 
the work need not be performed with all four legs, whereas 
Rabbi Yosei, son of Rabbi Yehuda, contends that the details 
of the manner in which the labor is performed are derived 
from the manner of performing labor of an ox. An analogous 
line of reasoning applies to an ox that gored: Although this 
halakha applies to all types of animals, the damage they 
inflict must be similar to that of a goring ox (Rosh). 
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Had the Torah merely stated: “You shall not let your cattle 
copulate,” I would have said that a person may not hold the 
female animal when a male mounts it. Therefore, the verse 
states: “With a diverse kind” (Leviticus 19:19). This shows that 
it is a crossbreed of diverse kinds that is prohibited, from 
which it may be inferred that mating an animal of one species 
with an animal of its own species is permitted. 


Rav Ahadvoi bar Ami infers from the baraita: And even con- 
cerning mating an animal of one species with an animal of its 
own species, with regard to holding, yes, this is permitted, but 
with regard to inserting, no, this is not allowed. The fact that 
the tanna specifies the act of holding indicates that inserting is 
prohibited even in the case of two animals of the same species. 
The Gemara again rejects this claim: What is the meaning of 
holding in this context? It means inserting.’ And why does 
the tanna call it holding? It is aeuphemism. 


Rav Ashi said: This matter was asked of me by the members 

of the house of Rav Nehemya, the Exilarch: What is the 

halakha with regard to bringing into the same pen an animal 

of one species with two other animals, one of its own species 

and the other ofa species different from it? Is the halakha that 
since there is another animal of its own species, it will be 

drawn after its species, and therefore there is no concern what- 
soever with regard to diverse kinds, or perhaps one should not 

act even in this manner, in case it leads to crossbreeding? And 

I resolved it for them by saying that there is a prohibition, but 
this was not in accordance with the halakha. The reason for 
my decision was due to the immorality of the slaves. I rea- 
soned that if they are permitted to engage in this practice, they 
willintentionally crossbreed and claim that it occurred without 
their intervention. 


MI S HNA If a laborer was performing labor 

with his hands but not with his feet, 
or with his feet but not with his hands, e.g., pressing grapes, 
or even if he was performing labor only with his shoulder," 
this one may eat the produce of the field. Rabbi Yosei, son of 
Rabbi Yehuda, says: A laborer may not eat unless he performs 
labor with his hands and with his feet. 


G E M ARA Gemara asks: What is the reason 

for the ruling of the Rabbis stated in 
the first clause of the mishna? The Gemara explains that the 
verse states: “When you come into your neighbor’s vineyard” 
(Deuteronomy 23:25). Since the Torah does not specify a par- 
ticular kind of task, it is understood as referring to any labor he 
performs. 


The mishna teaches that Rabbi Yosei, son of Rabbi Yehuda, 
says: A laborer may not eat unless he performs labor with 
his hands and with his feet. The Gemara asks: What is the 
reasoning of Rabbi Yosei, son of Rabbi Yehuda? The Gemara 
explains: This halakha is like that of a threshing ox;" just as 
one is not required to let an ox feed unless it is performing 
labor with its hands and with its feet, as it uses all four of its 
legs to thresh, so too a laborer is not entitled to eat unless he 
is performing labor with his hands and with his feet. 


HALAKHA 


Even performing only with his shoulder — vor... mip merely with his shoulder, in accordance with the unattributed 


idn: A laborer who is occupied with produce may eat from 
that food, even if he is not working with his hands or feet but 


opinion in the mishna (Rambam Sefer Mishpatim, Hilkhot Sekh- 
irut 12:9; Shulhan Arukh, Hoshen Mishpat 337:1). 
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§ With regard to a similar issue, Rabba bar Rav Huna raised a 
dilemma: If one threshed with geese and chickens, rather than 
four-legged animals, what is the halakha according to the opinion 
of Rabbi Yosei, son of Rabbi Yehuda? The Gemara clarifies the 
sides of the dilemma: Do we require threshing with all its force, as 
it is for this reason that an ox must thresh with all four ofits legs, and 
that condition is fulfilled here, as these birds perform labor with all 
their strength, or perhaps we require that the animal must actually 
perform labor with its hands and with its feet, i.e., with all four legs, 
and this is not the case here? No answer was found, and the Gemara 
says that the dilemma shall stand unresolved. 


Rav Nahman says that Rabba bar Avuh says: With regard to labor- 
ers in a vineyard, until they have walked lengthwise and crosswise 
in the winepress," the first stage of the making of wine, they may 
eat grapes, as they are performing labor with grapes, but they 
may not yet drink wine, since their labor has not produced wine. 
Once they have walked lengthwise and crosswise in the winepress, 
they are now performing labor with wine as well, and therefore 
they may eat grapes and drink wine. 


If a lab PRENE EEE 
MISHNA a laborer was per: ering abor wit igs 


he may not eat grapes;" ifhe was performing 
labor with grapes he may not eat figs, as he may eat only the type 
of food with which he is working. This is the halakha even if he was 
employed to perform labor with both types of produce but is cur- 
rently performing labor with only one of them. But he may hold 
himself back from eating until he reaches a place of good-quality" 
grapes or figs and eat from these, as they are the same type of food. 


And with regard to all of these cases the Sages said that he may eat 
only at the time of work. But due to the obligation to restore lost 
property to its owners, i.e., so that workers would not neglect their 
task, they said that laborers may eat as they walk" from one row of 
a vineyard or plantation to another row, and upon their return from 
the winepress. And with regard to a donkey, it is permitted to eat 
when it is being unloaded. This statement will be explained in the 
Gemara. 


A dilemma was raised before the Sages 
GEMARA a 


with regard to the ruling of the mishna: If a 
laborer was performing labor on this vine, what is the halakha 
concerning the possibility that he may eat from another vine? 
Do we require only that the food must be from the type that you 
are placing into the homeowner’s vessels, and this condition is 
fulfilled here, or perhaps we require that it must be from that very 
food which you are placing into the homeowner’s vessels, and 
this is not the case here? 


And if you say that one who was performing labor on this vine may 
not in fact eat from another vine, a further question arises: With 
regard to an ox performing labor with produce attached to the 
ground, how can one enable it to eat? The ox is tied to the front of 
the wagon, while the laborers are working on a vine adjacent to the 
wagon. Consequently, it is impossible for the ox to eat from the vine 
on which labor is being performed. Rav Sheisha, son of Rav Idi, 
said: In the case of long branches it is possible for the animal to 
perform labor at one end of the branch while eating from the other. 


This difficulty has been resolved, but the original dilemma remains. 
The Gemara therefore suggests: Come and hear a resolution from 
the mishna: If a laborer was performing labor with figs he may not 
eat grapes. This indicates that if the two types of produce are figs 
and other figs, similar to the figs and grapes mentioned in the 
mishna, he may eat. Now, if you say that one who was performing 
labor on this vine may not eat from another vine," how can you 
find these circumstances? Rav Sheisha, son of Rav Idi, said: The 
ruling of the mishna is stated with regard to a hanging vine, and he 
eats from one edge of the branch while working on the other side. 
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HALAKHA 


Until they have walked lengthwise and crosswise 
in the winepress - naa IW nw ashen hw W: 

Laborers in a winepress may eat grapes, but they 
may not drink their juice until they have walked 

lengthwise and crosswise in the winepress. Once 
they have done so they may both eat the grapes 
and drink their juice (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 12:10; Shulhan Arukh, Hoshen Mish- 
pat 337:9). 


If he was performing labor with figs he may not 
eat grapes - D2393 bax) xb mena mip m: A 
laborer who is performing labor involving figs may 
not eat grapes, even if he was hired to perform 
labor with both (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 12:11; Shulhan Arukh, Hoshen Mishpat 337:9). 


He may hold himself back until he reaches a 
place of good-quality — yanw ty inyy nx viin 
nin Dipo: A laborer may refrain from eating until 
he reaches the best- quality produce, at which point 
he may proceed to eat a great deal of that produce 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:12; 
Shulhan Arukh, Hoshen Mishpat 337:9). 


Eat as they walk - pyha phain: By Torah law, a 
laborer is permitted to eat only while performing 
his labor; he may not sit and eat, claiming that he 
had refrained from eating until that point due to his 
work. To protect the interests of the owner and pre- 
vent the worker from neglecting his job, the Sages 
instituted an ordinance that laborers may eat after 
finishing one row in the field while they are walk- 
ing to the next (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 12:2; Shulhan Arukh, Hoshen Mishpat 337:11). 


Performing labor on this vine may not eat from 
another vine - 0X% (933 baix ive m Da mMip: A 
laborer performing labor with one vine may not 
eat from another, but if the vine is hanging over 
the place where he is working he is permitted to 
do so. If he does eat from a different vine he is not 
obligated to pay for the food, nor is it deducted from 
his salary, as this dilemma was left unresolved by 
the Gemara (Rosh). Some commentaries take issue 
with this ruling (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 12:10; Shulhan Arukh, Hoshen Mishpat 337:10, 
and see Jaz there). 


NOTES 


Ifa laborer was performing labor with figs he may 
not eat grapes - 0239253% x DINDA MW iy MI: 
In the Jerusalem Talmud a halakhic midrash is cited 
in support of this conclusion. The verse states: 
“When you come into your neighbor's vineyard then 
you may eat grapes” (Deuteronomy 23:25). The men- 
tion of grapes there is apparently superfluous, as 
what other fruit would one find in a vineyard? The 
Torah is teaching that even if figs were available, as 
he was hired to perform labor in a vineyard he may 
partake only of grapes. 
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NOTES 

They said only at the time of work - nywa sds nox xd 
manda: Some maintain that a laborer is permitted to eat 
only ‘after completing a full task that enables the produce 
to be placed in the owner's vessels, e.g, filling his baskets 
with harvested produce, and he may not eat before that 
point (Rambam). The Ra‘avad questions this ruling as 
lacking any basis in the Talmud. It is possible that the 
version of the Gemara text in the Rambam's possession 
read as follows: And with regard to all of them, they said 
only at the completion of labor. This is the version which 
appears in the Jerusalem Talmud (see Rif). 
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The Gemara offers another suggestion: Come and hear another 
resolution from the mishna: But he may hold himself back 
from eating until he reaches a place of good-quality fruit and 
eat. And if you say that one who was performing labor on 
this vine may eat from another vine, let him go and bring 
and eat. Why must he wait until he reaches that particular vine? 
The Gemara answers: There, the reason is due to the neglect 
of work caused by the laborer walking to the other vine. We 
do not raise the dilemma with regard to that case, as he may 
certainly not stop performing labor to go and eat elsewhere. 
When the dilemma was raised before us, it was with regard 
to a case where his wife and children are present. What is 
the halakha as to whether his family members, who are not 
performing labor, may bring him fruit? 


Once again the Gemara suggests: Come and hear a resolution 
from the mishna: And with regard to all of these cases they said 
that he may eat only at the time of work." But due to the mitzva 
to restore lost property to its owners, the Sages said that 
laborers may eat as they walk from one row to another row, 
and upon their return from the winepress. 


The Gemara explains the attempted resolution: The Sages 
assumed that the basic principle of this halakha is that a laborer 
who was walking is considered like one who was performing 
his labor, and it is therefore permitted for him to eat. And yet, 
it is due to the mitzva to restore lost property to its owner 
that he may eat, whereas by Torah law he may not eat. But if 
he is performing labor, why is he not allowed to eat? Apparently, 
this indicates that one who was performing labor on this vine 
may not eat from another vine, and therefore once he starts 
walking and is no longer alongside the vine he may not partake 
ofit by Torah law. 


The Gemara refutes this argument: No; actually, I could say to 
you that one who was performing labor on this vine may even 
eat from another vine, but a laborer who was walking is not 
considered like one who was performing his labor. The reason 
that he is not permitted to eat by Torah law is not because he is 
performing labor on a different vine, but because he is walking 
at the time. 


The Gemara cites an alternative version ofthis discussion. There 
are those who say as follows: The Sages assumed that a worker 
who was walking is not considered like one who was perform- 
ing his labor, and this is the reason that the baraita says that 
he may not eat by Torah law: Because he is not considered 
like one who was performing his labor. This indicates that if 
he is performing his labor, he may eat by Torah law. Appar- 
ently, it may be inferred that one who was performing labor 
on this vine may eat from another vine. 


The Gemara rejects this claim: No; this is not a proof, as actually 
I could say to you that one who was performing labor on this 
vine may not eat from another vine, 


but a worker who was walking is considered like one who 
was performing his labor. Yet, since one who was performing 
labor on this vine may not eat from another vine, he would 
not be entitled to eat while walking if not for the ordinance of 
the Sages. 
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§ The mishna teaches: And with regard to a donkey, it is 
permitted to eat when it is being unloaded." The Gemara is 
puzzled by this statement: From where can it eat when it is being 
unloaded?" Since the load is being removed from the animal at 
the time, how can the donkey eat from it? Rather, you should 
say: It may eat until it is unloaded. As long as it is bearing its 
load the donkey may eat from the food on its back. The Gemara 
comments: We learn in the mishna that which the Sages taught 
explicitly in a baraita: A donkey and a camel may eat from the 
load on their backs, provided that the owner of the animal does 
not take some of the food in his hand and feed them. 


MI S HNA“ laborer may eat cucumbers while he 

works, and this is the halakha even if the 
amount he eats is equal in value to a dinar; or he may eat dates, 
and this is the halakha even if the amount he eats is equal in value 
to a dinar." Rabbi Elazar Hisma says: A laborer may not eat 
more than the value of his wages, but the Rabbis permit it, 
according to the strict letter of the law. But one teaches a person 
not to be a glutton and thereby close the opening to other job 
offers in his face. When people hear of his greed they will be 
reluctant to hire him. 


G E M ARA The Gemara asks: The statement of the 

Rabbis is identical to the statement of the 
first tanna. A mishna would not repeat the exact same opinion. 
The Gemara explains: The practical difference between them 
concerns the statement: But one teaches a person not to be a 
glutton. According to the first tanna, he does not accept the 
notion that one teaches a person not to be a glutton." According 
to the Rabbis, they do accept this principle that one teaches a 
person not to be a glutton. 


If you wish, say instead that the practical difference between 
them concerns a halakha taught by Rav Asi. As Rav Asi says: 
Even ifhe hired him to harvest only one cluster, the laborer may 
eat. And Rav Asi further said: Even if he harvested only one 
cluster, he may eat it." 


The Gemara comments: And it was necessary for Rav Asi to state 
both of these halakhot, despite their apparent similarity. As, had 
he taught us only this first one, one might have thought that he 
may eat because there is no other food to place in the home- 
owner's vessels, as he was hired to harvest only a single cluster. 
The Torah permits him to eat, and if he is not allowed to eat that 
cluster, what else is there for him to eat? But if there is produce 
left over to place in the homeowner’s vessels, as in the second 
case, one might say that he should first place some in the vessels 
and then eat. 


And had Rav Asi taught us only this second case, one might have 
said that the reason he may eat is that ultimately it is possible to 
fulfill the requirement to place produce in the owner's vessels, i.e., 
he can eat and still perform the task. But in a situation where 
ultimately it is not possible to fulfill his task, since if he were to 
eat the only cluster he was hired to harvest there would be nothing 
left for him to do, one might say that he may not eat. Therefore, 
both halakhot are necessary. 


NOTES 


HALAKHA 


With regard to a donkey when it is being unloaded - 
Nps kW Wana: One must allow an animal to eat 
as long as it is working with items that grow from the 

ground, whether they are detached or attached. It 

may also eat from the burden on its back until it has 

been unloaded, provided that its owner does not feed 

it manually (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
13:1; Shulhan Arukh, Hoshen Mishpat 338:1). 


He may eat...even value to a dinar - toy..boin 
3973: A laborer is permitted to eat an amount of 
food worth more than his wages as he works. He is 
advised not do so, as this would cause people to be 
reluctant to hire him. Some authorities maintain that 
this halakha applies only to one who was hired for a 
day's labor, but if he was hired to pluck a single fruit he 
may not eat it. Even if he was hired for the whole day 
he may not consume the first fruit he picks; rather, he 
must begin by placing some produce in the owner's 
vessels, after which he may eat (Rambam Sefer Mish- 
patim, Hilkhot Sekhirut 12:11; Shulhan Arukh, Hoshen 
Mishpat 337:7, and in the comment of Rema). 


From where can it eat when it is being unloaded - wiwa 
mbox 12a NPWS: Some commentaries explain that this is not a 
practical question about how the animal can eat. Rather, it refers 
to the owner's right to allow the animal to feed: From where is 
this right derived? Once the animal has been unloaded it is no 
longer working, and therefore one should not be allowed to 
feed it from its burden (Ra’avad; Ritva). 


One teaches or one does not teach — pada px} pada: The 
early commentaries question the reasoning of the claim that 
one does not teach the laborer to be careful with the amount 


that he eats. After all, it is certainly proper to give good advice. 


Apparently, the logic is that since the Torah entitled a worker to 


eat, it is unfitting to caution him against doing so. Furthermore, 


this might cause him to eat less than the standard amount 
(Rabbeinu Yehonatan of Lunel; Ritva). 


Harvested...one cluster he may eat it - tnt biswn.. asa 
baix: Some explain that this does not mean that the laborer 
may eat the entire cluster; rather, even if he harvested a single 
cluster he may eat part of it (Meiri). 
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NOTES 


The difference between them concerns a halakha taught 
by Rav — 377 17192 KXN: Some commentaries explain 
that the opinion of the first tanna is the more lenient one, 
as it can be assumed that he agrees with Isi ben Yehuda, 
who permits all people to eat. Conversely, the Rabbis, who 
are more stringent in that they seek to instruct the laborer, 
reject Isi ben Yehuda’s opinion (Rosh; Ra’avad). 


From his own or...from the property of Heaven — ben 
mw wn jx: The later commentaries discuss various 
aspects ‘of this dilemma. The basic issue here is whether 
he laborer has monetary rights to the produce he eats 
or whether he is granted merely a personal right to eat, 
which is an entitlement he cannot transfer to anyone else. 
This is similar to the dispute between Rashi and Tosafot as 
o whether a laborer who plucked a fruit for himself may 
give it to someone else. With regard to a nazirite as well, 
he dilemma is whether one who is prohibited from eating 
grapes can appoint an agent in his stead, in light of the 
principle that an agent cannot perform an action that is pro- 
hibited to the one who sent him (see Ma‘ayanei HaHokhma 
and Beit Aharon). 


BACKGROUND 


Concealed scroll - mano nyn: Until a relatively late stage 
in the tannaitic period it was prohibited to commit the 
Oral Torah to writing. The Mishna was edited and written 
down only when it became apparent that there was a real 
danger of losing the oral tradition. Nevertheless, before the 
writing of the Mishna certain important information was in 
fact recorded in very concise form as a memory aid. These 
scrolls were not available to the public, and for this reason 
they were referred to as concealed scrolls. Some explain that 
they were referred to as such because they included collec- 
tions of halakhot not found elsewhere, not because they 
were intentionally hidden (Geonim). The scroll mentioned 
here probably contained a list of halakhot taught by several 
Sages, including the ruling of Isi ben Yehuda, cited by Rav. 


PERSONALITIES 

Isi ben Yehuda — 17117? 12 10: Isi ben Yehuda was a tanna 
from the generation before Rabbi Yehuda HaNasi. Isi is a 
diminutive form of the name Yosef, and Isi ben Yehuda was 
called Yosef HaBavli, a native of Babylonia. More precisely, 
he came from Huzal, a center of Jewish life and scholarship. 
When he came to Eretz Yisrael, Isi ben Yehuda studied under 
several of Rabbi Akiva’s students and was known for his 
analysis of the dialectic methods of various Sages. 

According to the Jerusalem Talmud, Isi was also called 
Rabbi Yosef Katnuta, meaning: The Small. In recognition 
of his deep-seated religious devotion he is mentioned in 
a mishna as one of the last great pious men (Sota 49a). His 
halakhic decisions and aggadic wisdom are cited in baraitot 
and in the Talmud. 
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The Gemara returns to the dispute of the mishna: If you wish, say 
that the practical difference between the opinions of the first 
tanna and the Rabbis concerns a halakha taught by Rav." As Rav 
says: I found a concealed scroll,’ a document that lists halakhot in 
shortened form so that they will not be forgotten. Rav discovered 
this document in Rabbi Hiyya’s house, and it was written in it: Isi 
ben Yehuda’ says that with regard to the verse: “When you come 
into your neighbor’s vineyard then you may eat grapes until you 
have enough at your own pleasure” (Deuteronomy 23:25), the verse 
is speaking of the entry of any person who passes alongside a 
vineyard, not only a laborer. 


And Rav said in response: Isi has not left any livelihood for any 
entity, as many people might pass by and consume all the fruit of 
one’s vineyard. The first tanna agrees with Rav, while the Rabbis 
accept Isi ben Yehuda’s opinion that by right even one who is not a 
laborer may eat. 


Rav Ashi said: I stated this halakha before Rav Kahana, and I 
suggested that perhaps Isi ben Yehuda was referring to laborers who 
perform labor for their meal; that is, they voluntarily enter his 
vineyard to perform labor and eat. In other words, Isi ben Yehuda 
did not mean that anyone may help themselves to produce. Rather, 
if one chooses to perform labor in the vineyard of another, he may 
eat from his grapes even if he was not hired by the owner. Rav 
Kahana said to me: Even so, a person prefers to hire laborers to 
pluck the fruit of his orchard, rather than have everyone come 
and eat it, as he fears that people he did not hire might not perform 
the work properly. 


§ A dilemma was raised before the Sages: In the case of a laborer 
who eats while performing labor, does he eat from his own property, 
i.e, is the food he eats in addition to his wages and therefore con- 
sidered his private property, or does he eat from the property of 
Heaven?" In other words, perhaps the Torah granted him the right 
to eat the food with which he works as a special privilege, but it does 
not belong to him. 


The Gemara asks: What is the practical difference raised by this 
dilemma? The Gemara answers: The difference is in a case where 
he says: I myself will not eat, but I will give the produce to my wife 
and children in my stead. If you say that he eats from his own 
property, we give them the food, as it belongs to him, but if you say 
that he eats from the property of Heaven, the Merciful One enti- 
tles the laborer himself to eat, but the Merciful One does not 
entitle his wife and children to do so." What, then, is the 
halakha? 


The Gemara suggests: Come and hear a proof from the mishna: A 
laborer may eat cucumbers, and this is the halakha even if the 
amount he eats is equal in value to a dinar; or he may eat dates, and 
this is the halakha even if the amount he eats is equal in value to a 
dinar. If you say that he eats from his own property, is it possible 
that he was hired for one-sixth of a dinar and yet he may eat an 
amount worth a whole dinar? Would the Torah have granted him 
ownership over such a large sum relative to his wages? The Gemara 
refutes this argument: Rather, what then will you say? Will you say 
that he eats from the property of Heaven? Ultimately, in that case 
too he was hired for one-sixth ofa dinar and yet in practice he may 
eat an amount worth a dinar. Rather, what have you to say? That 
the Merciful One entitles him to eat more than his wages. Here 
too, one can likewise say that the Merciful One entitles him to 
possess more than his wages. 


HALAKHA 


A laborer may not give to anyone else — mist bio DX byip not give the produce he took for himself to anyone else. Even a 
ane: If a laborer asked the owner of the field to give the pro- _ nazirite working in a vineyard may not transfer his right to eat to 


duce to which he is entitled to his wife and children, the owner 
need not comply with his request. Likewise, the laborer may 


his wife and children (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
12:13; Shulhan Arukh, Hoshen Mishpat 337:16). 
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The Gemara offers another suggestion: Come and hear a proof 
from another statement from the mishna: Rabbi Elazar Hisma 
says: A laborer may not eat more than the value of his wages, but 
the Rabbis permit it. What, is it not the case that they disagree 
with regard to this: That one Sage, Rabbi Elazar Hisma, holds 
that he eats from his own property, and therefore he may not eat 
an amount worth more than he earns, and one Sage, the Rabbis, 
holds that he eats from the property of Heaven? 


The Gemara rejects this suggestion: No; it is possible that every- 
one agrees that he eats from his own property, and here they 
disagree with regard to the meaning of a term in the verse: 

“When you come into your neighbor’s vineyard, then you may eat 

grapes until you have enough at your own pleasure [kenafshekha]” 
(Deuteronomy 23:25). One Sage, Rabbi Elazar, holds that “at your 

own pleasure [kenafshekha],” which literally means: In accor- 
dance with your soul, is referring to a matter for which he hands 

over his soul, i.e., the laborer acquires the fruit by virtue of the 

risks he accepts upon himself as part of his work. 


And one Sage, the Rabbis, holds that the term “kenafshekha” 
means: Like your own person. Just as with regard to your own 

person, i.e., the owner, if you muzzled yourself, you are exempt, 
as you yourself do not have to eat, so too, with regard to a laborer, 
if you muzzled him, i.e., you did not allow him to eat, you are 

exempt. This indicates that there are cases in which a worker is not 

entitled to eat. 


The Gemara suggests: Come and hear a proof from a baraita: If 
a nazirite® who is working in a vineyard says: Give the grapes to 
my wife and my children, as he is prohibited from eating them 
himself, they do not listen to him. But if you say that a laborer 
eats from his own property, why should they not listen to him? 
The Gemara answers: There, the reason is different, due to the 
well-known proverb concerning a nazirite: Go, go, we say to a 
nazirite, go round, go round; do not approach a vineyard. It is 
prohibited for a nazirite to eat any of the products of the vine. To 
keep a nazirite away from temptation, the Sages attempt to deter 
him from accepting work in a vineyard by not allowing him to give 
the fruit to his family. Consequently, this halakha is due to the 
concern about a possible transgression and has nothing to do with 
the rights of a laborer. 


Come and hear a proof from a baraita: With regard to a laborer 
who said: Give the produce to my wife and my children, they do 
not listen to him. But if you say that he eats from his own prop- 
erty, why should they not listen to him? The Gemara refutes this 
argument: In this particular context, what is the meaning of a 
laborer? It means a nazirite laborer. The Gemara questions this 
response: But isn’t it taught in one baraita concerning the case of 
a nazirite, and isn’t it taught in another baraita concerning the 
case ofa laborer? Apparently, these are two different halakhot. The 
Gemara rejects this suggestion: Were these baraitot taught along- 
side one another, such that one can deduce a halakha from the 
change in wording? These are two separate baraitot, and therefore 
no inference can be drawn from the difference in terminology, and 
both may be referring to a nazirite laborer. 


Naziriteship — mvt: This status applies to one who takes a 
vow to be a nazirite, as detailed in the Torah (Numbers 6:1-21). 
A nazirite must refrain from eating or drinking all products of 
the vine, especially wine. He must avoid contracting ritual 
impurity imparted by corpses and may not cut his hair. A 


BACKGROUND 


nazirite who violates any of these prohibitions is liable to 
receive lashes. One can take a vow of naziriteship for any 
period of time that he wishes; the only restriction is that the 
minimum period is thirty days. The halakhot of the nazirite are 
discussed in tractate Nazir. 
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NOTES 
His son may eat but is obligated - am baix jja: 
f they are dealing with fruit that has not yet reached 
the stage at which tithes must be separated, why is the 
son obligated to separate them? The commentaries 
explain that this is referring to a son who eats the fruit 
in a fixed manner, e.g., by twos, in which case he is obli- 
gated to separate tithes (Talmid Rabbeinu Peretz; Ritva). 


Because it looks like a sale - naa M7: Some com- 
mentaries explain that the decisive factor is that the son 
eats without performing labor, as opposed to his father, 
and therefore this has the appearance of a transaction 
(Ramban). 


Did not entitle them to transgress a prohibition - 
amb mM xb px: If, when laborers eat from the produce 
with which they are performing labor, it is considered 
their own property, it is considered part of their wages, 
and since they did not know the food was forbidden it 
is as though they made an explicit condition that the 
owner must redeem the fruit to feed them. If when they 
eat it is viewed as eating from the property of Heaven, 
this is viewed as a form of charity, and this allowance 
is not given in the case of forbidden produce (Ra‘avad; 
Rosh). 
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The Gemara suggests: Come and hear proof from another baraita: 
From where is it derived with regard to a laborer who said: Give the 
produce to my wife and my children, that they do not listen to him? 
As it is stated: “But you shall not put any in your vessel” (Deuter- 
onomy 23:25). And if you would say that so too, this is referring to a 
nazirite, if so, the reason is not due to the verse: “But you shall not 
put any in your vessel”; rather, it is due to the principle: Go, go, we 
say to a nazirite, do not approach a vineyard. 


The Gemara refutes this proof: Yes, it is indeed so. This baraita is 
discussing a nazirite, and since it teaches the halakha by utilizing the 
language of a laborer, without specifying that he is a nazirite, it cites 
the verse that is stated with regard to a laborer. In fact, the actual 
source for the halakha is a decree due to naziriteship, while the practice 
is permitted to any other laborer. 


The Gemara suggests: Come and hear a proof from a mishna 
(Ma ‘asrot 2:7): With regard to one who hires a laborer to prepare figs 
for drying, 


this laborer may eat and is exempt from separating tithe. Since the 
Torah granted him permission to eat, he may do so while he is working 
without separating tithes, as is the case with regard to gifts due to the 
poor. But if the laborer stipulated: On the condition that I and my 
sons may eat, or that my son may eat for my wages, he himself may 
eat and is exempt from separating tithes, as he is permitted to eat by 
Torah law, and his son may eat but is obligated" to separate tithes." 


And if you say he eats from his own property, why is his son obli- 
gated? A son may eat from his father’s table without rendering the food 
subject to tithes. Ravina said: The reason is because it looks like a 
sale." Although the produce belongs to the laborer by Torah law, when 
he makes a deal involving his son it has the appearance of a transaction. 
Therefore, he must separate tithes to avoid any misunderstanding on 
the part of observers. 


The Gemara cites yet another relevant source: Come and hear a proof 
from a mishna (93a): In the case of one who hires a laborer to per- 
form labor with his fourth-year produce," such laborers may not eat 

the fruit, as all fruit of the fourth year of a tree must be taken and 

consumed in Jerusalem. And if he did not inform them beforehand 

that they were working with fourth-year produce, they are considered 

to have been hired under false pretenses. Consequently, he must 

redeem the fruit and feed them. 


And if you say that the laborer eats from the property of Heaven, why 
must the owner redeem the fruit and feed them? The Merciful One 
certainly did not entitle them to transgress a prohibition.’ Even if 
by Torah law the laborer is granted a personal right to eat, this applies 
only to permitted food. The Gemara explains: There, the reason 
is because it looks like a mistaken transaction, as they accepted 
employment under the assumption that they would be permitted to 
eat the fruit. He is therefore obligated to compensate them. 


HALAKHA 


A laborer may eat and is exempt but his son is obligated to 
separate tithes - Wwya an ta nwa baix byi: If one hires 
laborers to work with his fruit, they are entitled to eat by Torah 
law and are therefore exempt from separating tithes, whether 
the produce with which they are working is detached from the 
ground or attached. If the laborer stipulated with the employer 
that he may eat that which the Torah did not grant him, e.g., if 
the laborer made a condition that his son may eat with him or 
in his stead, it is prohibited for him to eat until he has separated 
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tithes (Rambam Sefer Zera'im, Hilkhot Ma'aser 5:9; Shulhan Arukh, 
Yoreh De'a 331:101). 


One who hires a laborer to perform labor with his fourth-year 
produce — yar ywa mivy) bien ny aiw: If one hires laborers 
to perform labor with his fourth- -year produce, they may not eat 
the fruit. If he failed to inform them of this beforehand, he must 
redeem the fruit and allow them to eat (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 12:7). 
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The Gemara suggests another proof: But now state the latter 
clause of that same mishna: If his cakes, in which he had earlier 
preserved his figs, broke apart" and crumbled, so that they must 
be preserved once again, or if his barrels of wine opened and he 
hired laborers to reseal them, these laborers may not eat. The 
reason is that the figs and wine were already subject to tithes, from 
which point a laborer may not eat them. And if the owner did 
not inform them that it is prohibited for them to consume the 
food, he must tithe the food and feed them. But if you say he 
eats from the property of Heaven, why must he tithe the food and 
feed them? The Merciful One certainly did not entitle them to 
transgress a prohibition. 


And if you would say: Here too, is it because it looks like a mis- 
taken transaction, that explanation is not tenable. Granted, in the 
case where his cakes broke apart, this does look like a mistaken 
transaction, as the laborers were unaware that the figs had been 
preserved once already, and they mistakenly thought that the fruit 
had not yet reached the stage at which it would become subject to 
tithes. But with regard to the other case, when his barrels opened, 
what mistaken transaction is there here? They certainly know 
that the wine had already been rendered untithed produce with 
regard to tithes, as wine is subject to tithes as soon as it has been 
collected into the pit alongside the winepress. 


Rav Sheshet said: This is referring to a case where his barrels 

opened in such a manner that the wine once again fell into the pit 

from which it came. The laborers therefore assumed that the owner 
was not yet obligated to set aside tithes. The Gemara raises a diffi- 
culty against this explanation: But isn’t it taught in a baraita that 
wine is immediately subject to tithes from when it descends into 

the pit? 


The Gemara answers: This baraita is in accordance with the opin- 
ion of Rabbi Akiva, who says that wine is subject to tithes only 
from when one starts to remove the seeds and the waste floats to 
the top, which occurs after the wine has already descended into the 
pit. The reason for this halakha is that the laborers can say to him: 
We did not know that the wine had already been removed from 
the pit. The Gemara asks: But let us say to them: It should have 
entered your minds that perhaps its waste had already floated. 
The Gemara responds: The ruling of the mishna is stated with 
regard to a place where that same man who pulls the wine from 
the pit is also the one who floats its waste. Consequently, it was 
reasonable for the laborers to assume that they had been hired to 
perform both tasks. 


The Gemara adds: And one can reach a different conclusion now 
that Rav Zevid has taught the following version of the above 
dispute, heard from the school of Rabbi Hoshaya: Wine is subject 
to tithes from when it descends into the pit and its waste floats. 
And Rabbi Akiva says: It is subject to tithes from when he drains" 
the waste from the barrels." They would pour all of the wine into 
a barrel, before draining and removing the waste after fermentation. 
With this in mind, you can even say that the barrels were not 
opened into the pit, but simply opened up, as the laborers can say 
to him: We did not know that he had already drained the waste. 


BACKGROUND 


The winemaking process — n mwy pan: Winemakers would 
typically tread on the grapes in a vat, from which the liquid would 
descend into a lower vat or pool, which was dug into the ground 
and sealed. Although most of the crushed grapes and seeds would 


remain in the upper vat, some would descend into the lower one. 


Over time the solid matter would rise to the top and would be 
cleared away. Afterward the wine was siphoned into barrels, where 


it would undergo rapid primary fermentation, accompanied by a 
certain rise in temperature. When this boiling process was com- 
pleted, more impurities, e.g., seeds, grape skins, and yeast, would 
rise to the top with the foam, and they would be removed prior 
to the sealing of the barrels. Once sealed, the barrels were left for 
along time to undergo slow secondary fermentation, the length 
of which was determined by the quality of the wine. 


HALAKHA 

If his cakes broke apart, etc. - ^3) voy 1092m): If 
one’s barrels opened or his cakes broke apart, and he 
hired a laborer to remedy the situation, the laborer may 
not partake of the food, as it is already subject to tithes. 
This halakha applies only if the laborer was aware that 
the barrel had been opened, but if he was under the 
mistaken impression that the work of the fruit had 
not yet been completed, and this was a reasonable 
assumption, the employer is obliged to tithe the food 
and feed him (Rambam Sefer Mishpatim, Hilkhot Sekh- 
irut 12:6; Shulhan Arukh, Hoshen Mishpat 337:5). 


The completion of the work of wine - nax va 
jm: The winemaking process is considered complete 
when it is placed in barrels and the seeds and grape 
skins have been removed from the top. As long as the 
wine is still in the pit, the laborer may drink from it ina 
casual manner without separating tithes. The halakha 
is in accordance with the opinion of Rabbi Akiva, as the 
discussion of the Gemara follows his opinion (Rambam 
Sefer Zera'im, Hilkhot Ma‘aser 3:14; Shulhan Arukh, Yoreh 
De’a 331:86, and see Beur HaGra there). 


NOTES 
From when he drains — Tywyn: Some say that this 
refers to the act of emptying out the waste from one 
barrel into another (Ra'avad). According to this inter- 
pretation, draining and floating serve the same pur- 
pose but are performed in different places. 
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The Gemara poses a question: But let us say to them: It should 
have entered your minds that perhaps its waste had already been 
drained. The Gemara answers: This is referring to a place where 
that same man who plugs the barrel with a stopper is also the one 
who drains its waste, and therefore they assumed they had been 
hired to perform both tasks. 


The Gemara suggests: Come and hear a proof from a mishna (93a): 
A man can stipulate on his own behalf that he receive a certain 
increase in his wages instead of eating the produce with which he 
works, and similarly, he can stipulate this on behalf of his adult 
son or daughter, on behalf of his adult Canaanite slave or Canaan- 
ite maidservant, or on behalf of his wife, with their agreement, 
because they have the basic level of mental competence, i.e., they 
are legally competent and can therefore waive their rights. But he 
cannot stipulate this on behalf of his minor son or daughter, nor 
on behalf of his minor Canaanite slave or Canaanite maidservant, 
nor on behalf of his animal, as they do not have the basic level of 
mental competence. 


The Gemara analyzes this mishna: It might enter your mind that all 
these examples involve cases where the father, master, or husband, 
depending on the case, provides his children, slaves, or wife with 
food, and they assist him in his work. Granted, if you say that a 
laborer eats from the property of Heaven, it is due to that reason 
that he may not stipulate this on behalf of minors, as the Torah 
also entitled minors themselves to eat when they work, and they 
cannot waive their rights. But if you say that a laborer eats from his 
own property, and the food he consumes is a monetary obligation, 
let him be allowed to stipulate on behalf of minors as well. Since 
in a case where a father provides sustenance for his children he 
keeps the profits of their labor, he should be entitled to stipulate this 
concerning their payment. 


The Gemara answers: With what are we dealing here? We are deal- 
ing with a situation in which the father does not provide his chil- 
dren with food. Therefore, he does not keep the profits of their labor 
and has no right to make stipulations concerning the terms of their 
employment. The Gemara raises a difficulty: If so, in the case of 
adult children and slaves too, the father or master should not be able 
to stipulate in this manner. Since he does not provide them with 
food, why should he be able to waive their rights? The Gemara 
responds: Adults are aware of the stipulation and forgive their 
rights to the food. He can stipulate this only with their agreement. 


The Gemara asks: But didn’t Rabbi Hoshaya teach in a baraita: A 
person can stipulate on his own behalf that he receive a certain 
increase in his wages instead of eating the produce with which he 
works, and on his wife’s behalf, but not on behalf of his animal; 
and he can stipulate this on behalf of his adult son or daughter, but 
not on behalf of his minor son or daughter; and he can stipulate 
this on behalf of his Canaanite slave or Canaanite maidservant, 
whether they are adults or minors. This contradicts the ruling of 
the previous mishna that one cannot stipulate this on behalf of his 
minor slave. 


What, is it not correct to say that this and that, both sources, are 
referring to cases where the master provides the slaves with food, 
and they disagree with regard to this: That one Sage, the tanna of 
the mishna, holds that a laborer eats from his own property, and 
therefore he can relinquish the rights of his minor slave, and one 
Sage, of the baraita, holds that a laborer eats from the property of 
Heaven, and therefore he cannot relinquish the rights of his minor 
slave? The Gemara refutes this suggestion: No; everyone agrees 
that a laborer eats from his own property, and it is not difficult. 
Here, in the mishna, it is referring to a case where he does not 
provide the slaves with food, as stated previously, and the baraita 
is referring to a case where he provides them with food. 
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The Gemara asks: To what case did you interpret the baraita to 
be referring? Did you interpret it as referring to a case where he 
provides the slaves with food? If so, let him also be allowed to 
stipulate on behalf of his minor children that they receive no 
food, as presumably the baraita is referring to a case where he 
provides his minor children with food. The Gemara answers: The 
Merciful One does not entitle him to waive the suffering of his 
minor son and daughter.’ His young children will suffer if they 
are prevented from eating the food they see before them. 


The Gemara further asks: To what case did you interpret the 
baraita to be referring? Did you interpret it as referring to a case 
where he does not provide the slaves with food? 


This works out well according to the one who says that a master 
cannot say to a slave: Work for me and I will not feed you, i.e., 
he is obligated to provide the slave with a livelihood. For the 
purposes of the case at hand, this means that the master cannot 
stipulate that he is relinquishing his slaves’ right to eat while 
performing labor, and therefore it works out well. But according 
to the one who says that a master can say to a slave: Work for 
me and I will not feed you," what can be said? He should be able 
to stipulate to that effect with regard to his minor slave, as he is 
entitled to all profits that result from the slaves’ labor. 


Rather, according to this opinion one must accept a different 
explanation: Both this mishna and that baraita are referring to a 
case when he does not provide the slaves with food, and the two 
tannaitic sources disagree with regard to that very issue. As one 
Sage, the tanna of the baraita, holds that a master can say to a 
slave: Work for me and I will not feed you, and one Sage, the 
tanna of the mishna, holds that he cannot do so. The Gemara is 
puzzled by this response: If so, Rabbi Yohanan, who says that a 
master can say to his slave that he will not feed him, has left aside 
the mishna and acted and ruled in accordance with the 
baraita. 


Rather, the Gemara retracts the previous explanation in favor of 
another: Everyone agrees that a laborer eats from the property 
of Heaven, and even if a father or master provides his child or 
slave with food he cannot stipulate that the child or slave should 
not eat when performing labor, as the father or master has no 
rights over that which they consume. And what is the meaning 
of: Stipulates, that Rabbi Hoshaya says in the baraita? That does 
not mean, as in the mishna, that the master relinquishes the slaves’ 
right to food; rather, he stipulates that they should eat food before 
they work, so that they will be too full to eat at a later stage. 


The Gemara raises a difficulty: If so, in the corresponding situa- 
tion, with regard to his animal, there should likewise be no 
discussion at all because he can stipulate in this manner and 
distribute straw for it before it starts work, as everyone agrees 
that this is permitted. Rather, the Gemara retracts this interpreta- 
tion and says that in fact they disagree with regard to this: That 
one Sage, the tanna of the mishna, holds that a laborer eats from 
his own property, and one Sage, the tanna of the baraita, holds 
that a laborer eats from the property of Heaven. This proves that 
this issue is in fact a dispute between tanna’im. 


NOTES 

The Merciful One does not entitle him to waive the suffering 
of his minor son and daughter — xb DPT IAN DIT wy 
KTI ab sat: To be precise, the Torah did not grant a father any 
rights to his son's property at all, but only to that of his daughter. 
The Sages decreed that a father is entitled to any items they 
find in exchange for the food he provides them, but he is not 
granted their wages. Some state that as they undergo physical 
suffering through their labor, this is considered a form of injury, 
and therefore their father is certainly not entitled to any benefit 
they receive as compensation (Ritva). 


HALAKHA 

A master can say to a slave, work for me and I will not feed 
you - 3319x) "ay my 139 wab aya bia»: A master can say 
to his Canaanite slave: Work for me and I will not feed you. He 
must provide sustenance to any slaves he received from his wife's 
usufruct property. Some maintain that a master may refrain from 
feeding his slaves only in ordinary years, but he may not do so 
in a time of famine, as none will take pity on them. Even in this 
situation he may tell them to sustain themselves from their work, 
despite the fact that they do not earn enough (Rambam Sefer 
Kinyan, Hilkhot Avadim 9:7; Shulhan Arukh, Yoreh De'a 267:20-21). 
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HALAKHA 


He can stipulate on behalf of his adult son or daughter, 
etc. — ar Dhian ina va rp by..yysp: If a laborer was 
joined in his work by his wife, children, and slaves, he 
may stipulate with the owner that they may not eat the 
food with which they are working. This halakha applies 
only if they are of age and can therefore relinquish their 
rights. If they are minors he cannot establish a condition 
of this kind, and therefore they may eat (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 12:14; Shulhan Arukh, Hoshen 
Mishpat 337:17). 


Watchmen of produce — niva miw: Those who safe- 
guard produce that is still attached to the ground may 
not eat it, even at the time of the completion of its work. 
With regard to one who safeguards detached produce 
until the completion of its work, although by Torah law 
he may not eat, he is permitted to do so by local regula- 
tions. The halakha is in accordance with the opinion of 
Shmuel, as explained by Rav Ashi (Rambam Sefer Mishpa- 
tim, Hilkhot Sekhirut 12:9 and Kesef Mishne there; Shulhan 
Arukh, Hoshen Mishpat 337:6). 


BACKGROUND 


Red heifer — 7118: When one contracts ritual impurity 
imparted by a human corpse, purification is achieved 
by means of water mixed with the ashes of a red heifer 
(Numbers, chapter 19). This heifer and all of its hairs must 
be entirely red. It is a halakha transmitted to Moses from 
Sinai that two black hairs disqualify the heifer. Further- 
more, it may not have any blemishes, nor may it have 
been used for any labor. 

The red heifer was slaughtered on the Mount of Olives 
outside Jerusalem, and its blood was sprinkled seven 
imes opposite the entrance of the Temple. Its body was 
hen burned on a special pyre, to which cedar wood, 
hyssop, and crimson wool were added (Numbers 19:6). 
The ashes from this pyre were then gathered and mixed 
in a vessel with water drawn from a spring. Three hyssop 
branches were dipped in the water, which was then 
sprinkled on the impure individual. A single drop from 
he mixture is sufficient to purify him; it does not matter 
where the water lands on the body. 
The burning of the red heifer was an extremely infre- 
quent event. According to tradition, from the time o 
he construction of the Tabernacle in the wilderness 
until the destruction of the Second Temple, a period o 
some thirteen hundred years, only nine red heifers were 
burned. All of the priests involved with the offering o 
he red heifer were rendered ritually impure until the 
evening. The red heifer may be burned by any priest, bu 
his ritual was customarily performed by the High Priest. 
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MI S HN A” man can stipulate on his own behalf that 


he receive a certain increase in his wages 
instead of eating the produce with which he works, and similarly, he 
can stipulate this on behalf of his adult son or daughter," on behalf 
of his adult Canaanite slave or Canaanite maidservant, or on behalf 
of his wife, with their agreement, because they have the basic level 
of mental competence, i.e., they are legally competent and can there- 
fore waive their rights. But he cannot stipulate this on behalf of his 
minor son or daughter, nor on behalf of his minor Canaanite slave 
or Canaanite maidservant, nor on behalf of his animal, as they do 
not have the basic level of mental competence. 


In the case of one who hires a laborer to perform labor with his 
fourth-year fruit, such laborers may not eat the fruit. And if he did 
not inform them beforehand that they were working with fourth-year 
fruit, he must redeem the fruit and feed them. If his fig cakes broke 
apart and crumbled, so that they must be preserved again, or if his 
barrels of wine opened and he hired workers to reseal them, these 
laborers may not eat, as the work of the figs or wine had already been 
completed with regard to tithes, from which point a laborer may not 
eat them. And ifhe did not inform them, he must tithe the food and 
feed them. 


The mishna adds: Watchmen of produce" may eat the produce of the 
field or vineyard by local regulations, i.e., in accordance with the 
ordinances accepted by the residents of that place, but not by Torah 
law. 


G E M ARA The mishna mentions watchmen of produce. 


Rav says: They taught this halakha only with 
regard to watchmen of gardens and orchards, in which the produce 
is still attached to the ground, and therefore the watchman would have 
no legal right to it were it not for the local custom. But watchmen of 
winepresses and piles of detached produce may eat from them by 
Torah law, as the decisive factor is whether or not the produce is 
attached to the ground. Evidently, Rav maintains that one who safe- 
guards is considered like one who performs labor, and therefore he 
has the status of a laborer. 


And conversely, Shmuel says that the Sages taught the halakha of the 

mishna, that they may eat by local regulations, only with regard to 

watchmen of winepresses and piles of detached produce. But watch- 
men of gardens and orchards may not eat," neither by Torah law 
nor by local regulations. This shows that Shmuel holds that one who 

safeguards is not considered like one who performs labor, and 

therefore no watchman is entitled to eat by Torah law. In the particular 

case of detached produce, there is a local custom to allow a watchman 

of detached produce to eat from it. 


Rav Aha bar Rav Huna raises an objection to this reasoning from a 
baraita: One who safeguards the red heifer’ after it has been burned 
renders his garments impure, in accordance with halakha concern- 
ing all those who take part in the ritual of the red heifer. The Torah 
decrees that all those who take part in the ritual of the red heifer 
contract impurity (Numbers, chapter 19). It is therefore necessary to 
establish which people are considered to have taken part in this ritual. 
And if you say that one who safeguards is not considered like one 
who performs labor, why does he render his garments impure? He 
has not performed any labor. Rabba bar Ulla said: He does not render 
them impure due to his work as a watchman; rather, this is a rabbinic 
decree, lest he move a limb of the heifer. 


Local regulations - 72°71 nian: Rashi explains that this refers 
to the local custom. Other commentaries maintain that it means 
an established enactment of the Sages (Rid). Yet others suggest 
a compromise: Since this is a widespread custom in all places, it 
has the force of a rabbinic decree (Meiri). 
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NOTES 


Watchmen of gardens and orchards may not eat - nia yaw 
Dhi wy D711: Why would the Sages allow watchmen of 
winepresses to eat, but not those of gardens and orchards? One 
explanation is that watchmen of winepresses are sometimes 
called upon to perform actual labor to preserve the fruit, which 
is not the case in gardens and orchards (Ra‘avad). 
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Rav Kahana raises an objection: With regard to one who safe- 
guards four or five cucumber fields, which contain various types 
of cucumbers and gourds belonging to different people, this 
one may not fill his stomach from any single one of them." 
Rather, he must eat from each and every one bya proportionate 
amount." But if you say that one who safeguards is not consid- 
ered like one who performs labor, why is he allowed to eat at all? 


Rav Shimi bar Ashi said: They taught this halakha with regard 
to uprooted cucumbers, concerning which even Shmuel agrees 
that a watchman may eat them by local regulations. The Gemara 
raises a difficulty: Uprooted? But at that stage hasn’t their work 
already been completed with regard to tithes, and therefore no 
laborer should be permitted to eat them? The Gemara answers: 
This is referring to a case when their blossom had not yet been 
removed. Since the cucumbers still require work, they are not yet 
subject to tithes. 


Rav Ashi said: It stands to reason that the halakha is in accor- 
dance with the opinion of Shmuel, as we learned in a mishna 
(87a): And these laborers may eat by Torah law: A laborer who 
performs labor with produce attached" to the ground at the 
time of the completion of its work, e.g., harvesting produce; and 
a laborer who performs labor with produce detached from the 
ground before the completion ofits work. The mishna’s phrase: By 
Torah law, proves by inference that with regard to detached pro- 
duce there is one who does not eat by Torah law but by local 
regulations. 


The Gemara continues its proof: Now, say the latter clause of that 
mishna: And these may not eat. What is the meaning of: May not 
eat? If we say this means that they may not eat by Torah law but 
by local regulations, this is the same as the first clause. Rather, 
is it not correct to say that it means they may not eat at all, neither 
by Torah law nor by local regulations? And who are the people 
included in this list? They are one who performs labor with pro- 
duce attached to the ground at a time when it has not reached 
the completion of its work, and all the more so watchmen of 
gardens and orchards, who do not perform any significant action. 


MI S H NA There are four types of bailees,"" to whom 


different halakhot apply. They are as fol- 
lows: An unpaid bailee, who receives no compensation for safe- 
guarding the item; and the borrower of an item for his own use; a 
paid bailee, who is provided with a salary for watching over an 
item; and a renter, i.e., a bailee who pays a fee for the use of a vessel 
or animal. If the item was stolen, lost, or broken, or if the animal 
died in any manner, their halakhot are as follows: An unpaid bailee 
takes an oath over every outcome;" whether the item was lost, 
stolen, or broken, or ifthe animal died, the unpaid bailee must take 
an oath that it happened as he described, and he is then exempt 
from payment. The borrower does not take an oath, but pays for 
every outcome, even in a circumstance beyond his control. 


And the halakhot of a paid bailee and a renter are the same: They 
take an oath over an injured animal, over a captured animal, and 
over a dead animal, attesting that the mishaps were caused by 
circumstances beyond their control, and they are exempt, but they 


must pay for loss or theft. 
G E M A The Gemara asks: Who is the tanna who 
taught this mishna about four types of 
bailees? Rav Nahman said that Rabba bar Avuh said: It is Rabbi 
Meir. Rava said to Rav Nahman: Is there any Sage who does not 
accept the halakha concerning four types of bailees? All of the 
Sages agree that the Torah spoke of these four types of bailees. Rav 
Nahman said to him: This is what I am saying to you, i.e., I mean 
as follows: Who is the tanna who maintains that the halakha of a 
renter is like that of a paid bailee? It is Rabbi Meir. 


NOTES 


This one may not fill his stomach from one of them - 
maTo 1D som x: Even ifall of the different types 
of cucumbers belong to the same individual, the laborer 
may still not eat exclusively from one kind, to avoid cre- 
ating a bald patch in the field (Meiri). 


Four bailees — wni mya: The four types of bailees 
are mentioned in ‘Exodus, chapter 22. Although the 
categories of an unpaid bailee and a paid bailee are 
not expressly defined, their halakhot clearly differ. By 
contrast, with regard to a renter, the Torah provides only 
one, rather vague statement: “If he is a renter, he loses 
his rent” (Exodus 22:14). It is evident by Torah law that 
the halakha of a renter differs from that of a borrower, 
but it is unclear whether he is similar to an unpaid or a 
paid bailee. 


Takes an oath over every outcome — San by yawn: 
Notwithstanding this ruling, if an unpaid bailee was neg- 
ligent in performing his duties he must pay, as his oath 
exempts him only if he claims it was not his fault. The 
statement that a borrower always pays is also imprecise, 
as he is not liable to pay if the animal was injured while 
working, or if its owner was employed by the borrower 
at the time (see mishna on 94a). 


HALAKHA 


One who safeguards several piles — nia maa wiw: 
One who safeguards several piles of produce or different 
fields may not eat from one of them alone; he must 
eat a proportionate amount of each type of produce 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 12:11; Shulhan 
Arukh, Hoshen Mishpat 337:8). 


One who performs labor with produce attached — 
ana AwipT: With regard to those who work with pro- 
duce attached to the ground that has not yet reached 

he completion of its work, they may not eat at all (Ram- 
bam Sefer Mishpatim, Hilkhot Sekhirut 12:2; Shulhan Arukh, 
Hoshen Mishpat 337:2). 


Four bailees — wyniw mya: The Torah mentions four 
bailees: An unpaid bailee, a paid bailee, a renter, and a 
borrower. Three different halakhot apply to these bailees. 
An unpaid bailee is exempt from liability for theft and 
oss, and all the more so from liability for circumstances 
beyond his control. He must take an oath only that he 
safeguarded the item in the proper manner in order 
or him to be exempt. A paid bailee and a renter are 
both liable to pay for theft and loss, but with regard to 
circumstances beyond their control, such as death or 
armed robbery, if they take an oath they are exempt. 
A borrower is liable even for circumstances beyond his 
control, unless the animal died or was injured while 
working (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11-2 
and Hilkhot Sheela UFikadon 11; Shulhan Arukh, Hoshen 
Mishpat 291:1). 
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The Gemara raises a difficulty: But didn’t we hear that Rabbi Meir 
said the opposite, as it is taught in a baraita: With regard to a renter, 
whose halakha is not stated in the Torah, how does he pay, i.e., 
in which cases is he liable to pay? Rabbi Meir says: He pays in 
the same cases as an unpaid bailee; Rabbi Yehuda says he pays 
in the same cases as a paid bailee. The Gemara explains: Rabba 
bar Avuh teaches this baraita in the opposite manner to the version 
here. 


The Gemara asks a question with regard to the accepted number of 
bailees: If so, that the same halakha applies to a renter and a paid 
bailee, why does the tanna say that there are four bailees? They are 
only three. Rav Nahman bar Yitzhak said that the mishna should 
be understood as follows: There are four types of bailees, whose 
halakhot are three. 


§ The Gemara relates: There was a certain shepherd who was 
herding animals on the bank of the Pappa River, when one of 
them slipped and fell into the water and drowned. He came before 
Rabba, and Rabba exempted him from payment. Rabba stated 
the following reasoning in support of his ruling: What could he 
have done? A drowning of this kind is a circumstance beyond his 
control, and although a shepherd is a paid bailee he is exempt from 
liability in circumstances beyond his control. 


He safeguarded them in the manner that people safeguard, and he 
is not required to do anything more. Abaye said to him: If that is 
so, ina case where he entered the city at a time when other people 
enter," as shepherds normally do, when their animals are grazing in 
a quiet and safe place, and a theft occurred at that hour, so too will 
you say that he is exempt?" Rabba said to him: Yes. Abaye raised a 
further difficulty: Ifhe slept a little at a time when people generally 
sleep, so too is he exempt? Rabba said to him: Yes. 


Abaye raised an objection to him from a baraita: These are the 
circumstances beyond one’s control for which a paid bailee is 
exempt: For example, as it is stated in the verse: “The oxen were 
plowing, and the donkeys feeding beside them. And the Sabeans 
made a raid and took them away, and they have slain the servants 
with the edge of the sword” (Job 1:15). This teaches that only a 
robbery by an army is considered a circumstance beyond his control, 
but nothing less. Rabba said to him: There it is referring to city 
watchmen, i.e., professionals hired to watch over city property, 
who are exempt due to an occurrence on that scale, i.e., a military 
incursion. 


Abaye raised an objection to Rabba from another baraita: To what 
extent is a paid bailee obligated to safeguard? He is obligated to 
the extent that Jacob said to Laban: “Thus I was: In the day the 
drought consumed me, and the frost by night” (Genesis 31:40). 
Rava said to him: There too, the baraita is speaking of city watch- 
men, whose responsibility extends further. Abaye said to him: Is 
that to say that Jacob, our forefather, whose statement is the 
source of this halakha, was a city watchman? Rava replied: It means 
that Jacob said to Laban: I safeguarded for you an extra level of 
safeguarding, like that of city watchmen. 


NOTES 


If...he entered. ..at a time when people enter — xypya..by 
dopa: Although it was the custom of shepherds to visit the city 
and leave the flock temporarily unattended, and the owner of 
the flock was aware that they would do so, they are not excused 


Abaye's opinion - »ax myw: Abaye apparently maintains that 
only that which happens to the animal itself can be classified 
as a circumstance beyond one's control, e.g., if it died or was 
injured, but not if the incident occurred to the bailee (Rashba). 


from responsibility for the flock (Ein Yehosef). 
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Abaye raised an objection to Rabba from another baraita: With 
regard to a shepherd who was herding the animals of others, and 
he left his flock and came to the town, if in the meantime a wolf 
came and tore an animal to pieces, or a lion came and trampled 
one of his flock," we do not say definitively that had he been there 
he would have rescued them and therefore he is liable due to his 
absence. Rather, the court estimates with regard to him: Ifhe could 
have rescued his animal by chasing a beast of this kind away, he is 
liable, as his departure from the scene was certainly a contributing 
factor to the damage. If not, he is exempt from liability. 


Abaye continues: What, is this baraita not referring to a case when 
the shepherd enters the town at a time when other people usually 
enter? If so, it presents a difficulty to the opinion of Rabba. Rabba 
responds: No, it is speaking of one who enters at a time when other 
people do not usually enter. Abaye retorts: If so, why is he exempt 
even if he could not have rescued the animal? This is a mishap that 
came about initially through negligence and ultimately by accident, 
and in a case of this kind he is liable due to his negligence. 


Rabba explains: It is referring to one who heard the sound of a 
lion roaring and entered the city to save himself. In such a case, his 
actions were not initially negligent, but rather, it was a circumstance 
beyond his control. Abaye questions this response: If so, what is the 
relevance of the statement: The court estimates with regard to him? 
What could he have done to prevent an attack by a lion? Rabba 
replies: He should have faced the lion with other shepherds and 
with sticks" to chase it away. 


Abaye asks: If so, why specifically state this halakha with regard to 
a paid bailee? The same would hold true even for an unpaid bailee, 
as wasn’t it you, Master, who said that an unpaid bailee who had 
the option of facing an animal with other shepherds and with sticks 
and did not face it in this manner is liable, as he is considered neg- 
ligent in his duty? Rabba answers: An unpaid bailee is liable only if 
he could have gathered together other shepherds to help him defend 
his animals free of charge," whereas a paid bailee is obligated to do 
so even for payment. 


The Gemara asks: And up to how much must a paid bailee pay for 
this extra protection? The Gemara answers: Up to the sum of the 
value of the animals he is responsible to safeguard. The Gemara 
further asks: But in that case, it seems that a paid bailee must pay 
from his own pocket to protect the animals from marauding beasts; 
where have we found with regard to a paid bailee that he is liable 
for circumstances beyond his control? Everyone agrees that this 
loss was caused by circumstances beyond the bailee’s control, and 
yet he must bear the expenses indirectly. The Gemara responds: The 
halakha is that he may return and take the money that he paid for 
these additional guards from the owner. 


Rav Pappa said to Abaye: If so, what benefit does the owner of 
the animals receive from this? Any potential loss he avoided from 
the lion must be paid to the extra guards. Abaye replied: The practical 
difference concerns the fitness of and his familiarity with the ani- 
mals." Although it makes no difference to him financially, if he had 
to purchase other animals he would lose those animals that he knows, 
and he would rather keep his own livestock. Alternatively, it matters 
with respect to the additional effort involved in the acquisition of 
new animals. 


As demonstrated in the above discussion, Rabba maintains that even 
a paid bailee is required to safeguard and take care of the animals only 
in the normal fashion. By contrast, Rav Hisda and Rabba bar Rav 
Huna do not hold in accordance with this opinion of Rabba, as 
they say that the owner can tell the bailee: It was for this reason that 
I gave you a wage, so that you should safeguard for me with an 
additional level of safeguarding," not for you to go and eat and sleep 
like other people. 
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HALAKHA 


A shepherd who left his flock and a dangerous beast 
came — AYI mI AK ny mane myn: In a case where 
a shepherd ‘left his flock unattended and went to the 
‘own, whether or not he did so at a time when shep- 
herds usually enter the town, if a wolf or lion killed one 
of his animals and he could have rescued it with the 
help of other shepherds, using sticks, he is liable. If it 
was beyond his ability to save the animal from attack, 
he is exempt. If it is unknown whether or not he could 
have saved the animal, he is liable to pay compensation. 
This halakha applies only to a paid bailee, whereas an 
unpaid bailee is exempt, whether he entered the town 
at the regular hour or not (Sma, citing Maggid Mishne; 
Ramban; Rashba). This is the opinion of the Rambam, 
who rules in accordance with the opinion of Rav Hisda 
and Rabba bar Rav Huna. The Ra'avad and the Tur main- 
ain that if he entered the town at an unusual time he 
is liable in all cases, as he is considered negligent from 
he outset, and therefore he must pay even if the end 
result was caused by a circumstance beyond his control 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:8; Shulhan 
Arukh, Hoshen Mishpat 30310). 


He should have faced it with shepherds and with 
sticks — mbpam yina op) i mn: If a shepherd 
could have saved his flock by enlisting ‘the help of other 
shepherds with sticks, but he failed to do so, he is liable 
whether he was a paid or an unpaid bailee. The differ- 
ence is that an unpaid bailee is required to ask for the 
assistance of other shepherds only free of charge, and 
he is exempt if none are willing to come to his aid. If 
he paid for them to help him and they rescued the 
animals, he is entitled to compensation for their total 
wages. By contrast, a paid bailee must hire others to 
help him in an effort to save them, up to the value of 
he animals themselves, although he too may later claim 
his expenses from their owner. If he does not hire oth- 
ers to help him save the animals, he is considered to 
have been negligent in his safeguarding and is liable 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:8; Shulhan 
Arukh, Hoshen Mishpat 303:8). 


NOTES 

An unpaid bailee free of charge — nana Dan wiv: 
Although an unpaid bailee can claim his expenses from 
the owner if he hires extra shepherds, the Sages did not 
require him to do so. The reason is that he would have 
to take an oath with regard to the amount he spent, 
and it is not right to force him to take an oath over a 
matter that is not part of his responsibility (Ma‘ayanei 
HaHokhma). 


The fitness of the animals - xnyn7t Kwa: Some 
commentaries explain that this refers to a case where 
it would be difficult for him to find such high-quality 
animals elsewhere (Ra’avad). 


Additional safeguarding — xn KMD: This issue 
is a matter of dispute among the halakhic authorities, 
Some claim that a paid bailee is obliged to safeguard 
the deposit by day and night, and he has not fulfilled his 
responsibility merely by safeguarding in the manner that 
people take care of their own belongings. The Ramban 
and the Rashba cite proof from the She’iltot and the 
geonim with regard to the baraita. Others contend that a 
paid bailee is not required to safeguard the deposit more 
vigilantly than the usual manner of the owner himself 
(see Rambam and Rabbeinu Shmuel di Vidas; see also 
Shulhan Arukh, Hoshen Mishpat 303:2). 
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BACKGROUND 

Narrow bridge [gamla] - Koa: A gamla is a particular 
kind of bridge. A regular bridge is a sturdy structure made 
from stone or wood that enables safe passage for people 
and animals. A gamla, by contrast, is a beam or several 
beams straddling a river or stream, and is apparently not 
very wide. Although people are able to cross a river on a 
decent-sized gamla, it would be difficult to lead animals 
over such a narrow bridge. 


LANGUAGE 
Shabbu - 13%: According to Rashi this is a first name, per- 
haps a variant of Shabbtai. According to another version 
of the text, this is not a first name but the noun shabbai, 
meaning a captor or an overseer of captives (Arukh). 
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The Gemara relates: Bar Adda the porter" was transporting 
animals across the narrow bridge’ of Neresh when one animal 
pushed another and cast it into the water, and it drowned. The 
case came before Rav Pappa, who deemed him liable. Bar Adda 
said to him: What should I have done? Rav Pappa said to him: 
You should have transported them one by one. The porter 
said to him: Do you know of the son of your sister’ who can 
transport them one by one? In other words, are you aware of 
anyone who can do such a thing? It is virtually impossible. Rav 
Pappa said to him: The very earliest scholars before you already 
shouted and complained about this, but none paid attention 
to them. Since you are an expert and were hired for this purpose, 
the responsibility is yours. 


The Gemara relates another incident: Aivu deposited flax with a 
bailee in the house of Ronya. A robber called Shabbu! went and 
forcibly snatched the flax from him. Eventually the thief was 
identified" and caught. The matter came before Rav Nahman, 
who rendered the bailee liable. The Gemara asks: Shall we say 
that Rav Nahman disagrees with the opinion of Rav Huna 
bar Avin? 


The Gemara explains: As Rav Huna bar Avin sent this ruling: In 
a case where an animal was stolen in a circumstance beyond his 
control, and the thief was subsequently identified and captured, 
if the bailee is an unpaid bailee, the following distinction applies: 
If he wishes, he takes an oath that he did not misappropriate the 
animal before it was stolen, and the owners must claim its value 
from the thief; if he wishes, he enters into judgment" with the 
thief, by claiming the money directly from him. If he is a paid 
bailee, he enters into judgment with the thief and does not take 
an oath. Since the ruling of Rav Nahman was in the case of an 
unpaid bailee, why did he have to deal with the thief? 


Rava said: The cases are not the same, as there, in the ruling of 
Rav Nahman, men from the government" were standing there, 
which means that if he had raised his voice they would have 
come and rescued him. Since it was his own negligence that 
caused the robbery, he must find a way to collect the money from 
the robber. 


HALAKHA 


Bar Adda the porter, etc. - ^3) median XIN 32: If a shepherd 
who is a paid bailee was transporting animals across a bridge 


and one of them pushed another into the river and it drowned, 


he is liable, as he should have taken care to transfer them one 


by one. An unpaid bailee is exempt, as stated by Rav Pappa, 
Rav Hisda, and Rabba bar Rav Huna (Rambam Sefer Mishpatim, 


Hilkhot Sekhirut 3:9; Shulhan Arukh, Hoshen Mishpat 303:1). 


If it was stolen in a circumstance beyond one's control and 
the thief was identified - 3377 1317) DKA 73232: If a deposit 
was forcibly stolen and the thief was later found, whether the 
bailee was a paid or an unpaid bailee he himself litigates with 
the thief and he does not take an oath to the owner. If he took 


Do you know of the son of your sister — PONN 123 ma AY: 
Some commentaries maintain that the porter was referring to 
himself, as all Jews are considered relatives. He used the term: 
Son of your sister, in accordance with the talmudic dictum that 
an uncle and his sister's son share closer relations than other 
family members (see Gittin 17b). 


NOTES 


an oath before the thief was discovered, an unpaid bailee can 
decide whether to stand by his oath or take the thief to court, 
whereas a paid bailee must litigate with the thief himself, as 
stated by Rav Huna (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 8:6; Shulhan Arukh, Hoshen Mishpat 294:6). 


Men from the government — Xpbva157 1924: If one was 
attacked by bandits who took his deposit, but had he called 
out people would have come to his aid, he is liable, as his failure 
to cry for help is considered negligence. A paid bailee is liable 
even if he would have had to pay those helpers, whereas an 
unpaid bailee is required to seek assistance only free of charge 
(Shulhan Arukh, Hoshen Mishpat 291:8). 


If he wishes, he enters into judgment - p1...mnwiy nyy: The 
commentaries explain that he can sue the thief if he chooses, 
The thief cannot argue that the bailee has no claim against him 
and that he should take an oath to the owner, who must litigate 
with the thief himself (Rashash). 
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Wolf...dogs — mab... An attack by a single wolf is not 
considered a circumstance beyond one's control even at a time 
when wolves are not afraid to attack. An attack by two wolves is 
considered a circumstance beyond one's control. The halakha is 
in accordance with the unattributed opinion in the mishna, and 
not that of Rabbi Yehuda. With regard to an attack by two dogs, 
this is not considered a circumstance beyond one's control even 
if they came from different directions. The Tur states that this 
halakha applies only if the shepherd made no effort to rescue the 
animals, whereas if he tried to save them and failed, this is certainly 
considered a circumstance beyond one's control, and he is exempt 
by means of taking an oath (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 3:4; Shulhan Arukh, Hoshen Mishpat 303:4-5). 


What is a circumstance beyond one’s control 


MISHNA One wolf that approaches a flock and 


attacks is not considered a circumstance 
beyond one’s control, as the shepherd can drive it away, but an 
attack by two wolves is considered a circumstance beyond one’s 
control.” Rabbi Yehuda says: At a time of wolf attacks, when 
many wolves come out of hiding and pounce on animals at every 
corner, even an attack by one wolf is considered a circumstance 
beyond one’s control. 


An attack by two dogs is not considered a circumstance beyond 
one’s control." Yadua the Babylonian’ says in the name of Rabbi 
Meir: If the two dogs came and attacked from one direction it is 
not considered a circumstance beyond one’s control, but if they 
attacked from two directions, this is considered a circumstance 
beyond one’s control, as the shepherd cannot protect his flock 
from both of them at once. If bandits came, this is considered a 
circumstance beyond one’s control. Likewise, with regard to an 
attack by a lion, a bear, a leopard, a cheetah, and a snake, these 
are each considered a circumstance beyond one’s control. 


When is an attack by one of the above considered beyond his 
control, which means that a paid bailee is exempt? It is when the 
dangerous beasts or bandits came of their own accord to the usual 
grazing spot. But if the shepherd led his flock to a place of groups 
of beasts or bandits, this is not considered a circumstance beyond 
one’s control, as he is at fault.” 


If the animal died in its normal manner, this is considered a cir- 
cumstance beyond one’s control; if he afflicted it by overworking 
it or by negligent treatment and it died, this is not considered a 
circumstance beyond one’s control. If the animal ascended to 
the top of a cliff" and fell down and died, this is considered 
a circumstance beyond one’s control. If the shepherd himself 
brought it up to the top of a cliff and it fell down and died, this 
is not considered a circumstance beyond one’s control. 


G E M ARA The Gemara asks: But isn’t it taught in a 


baraita that an attack by one wolf is con- 
sidered a circumstance beyond one’s control? Rav Nahman bar 
Yitzhak said: That baraita is speaking of a time of wolf attacks, 
and it is the opinion of Rabbi Yehuda in the mishna. 


The mishna teaches that if bandits came, this is considered a 
circumstance beyond one’s control. The Gemara asks: Why? 
Let one man stand against another man. The shepherd should 
defend his flock and fight the bandit, as that is what he was hired to 
do. Rav said: The mishna is referring to armed bandits, against 
whom the shepherd cannot reasonably defend the flock. 


HALAKHA 


considered a circumstance beyond one's control. This applies only 
if the animal came of its own accord, whereas if the shepherd led 
is flock to the beasts’ habitat or to a place frequented by bandits, 
his is not considered a circumstance beyond one's control, and 
e is liable to pay (Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:4; 
Shulhan Arukh, Hoshen Mishpat 303:6). 


If it ascended to the top of a cliff - pax wed mindy: Ifan animal 
orcibly pulled the shepherd along and climbed of its own accord 
o the edge of a cliff and fell off, that is considered a circum- 
stance beyond one's control. If he brought the animal there, or if 
it climbed up by itself and he could have prevented it from falling, 
hat is not considered a circumstance beyond one's control, and 
eis liable (Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:4; Shulhan 
Arukh, Hoshen Mishpat 303:13—-14). 


-= DİN 72: An 


attack by a bandit, a lion, a bear, a leopard, a cheetah, or a snake is 


NOTES 


Circumstance beyond one’s control due to beasts — 
nin Mana prix: The commentaries cite a proof for 
these different halakhot from the verse: “He shall not 
make good that which was torn” (Exodus 22:12). The 
specific reference to “that which was torn” indicates 
that there are certain attacks by beasts for which a 
bailee is not exempt (Rabbi Ovadya Bartenura, citing 
Mekhilta). 


PERSONALITIES 
of this tanna, and this iishna contains the only men- 
tion of him in the Talmud. Since he quotes Rabbi Meir, 
who was a fourth-generation tanna, it can be assumed 
that Yadua was a fifth-generation tanna. 
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HALAKHA 

Armed bandit — prn ppb: If an armed bandit 
attacked a paid bailee and seized the deposit from 
him, that is considered a circumstance beyond one's 
control, even if the bailee was armed as well, as he 
is not expected to put his life at risk (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 3:4; Shulhan Arukh, Hoshen 
Mishpat 303:3). 


Perek VII 
Dafo4 Amuda 


LANGUAGE 


Slings [zukata] — xy: The meaning of the term 
zukata is not entirely clear. The Arukh explains that 
it means sticks or stones. Some scholars claim that 
its source is the Aramaic zakata, a word that appears 
in certain Aramaic translations of the Bible, mean- 
ing a goad or a cattle prod. If so, it is possible that a 
goad was not only a regular piece of equipment used 
by shepherds with dogs but also a suitable weapon 
in times of war. In fact, there is a record of this, as 
Shamgar ben Anath killed six hundred Philistines with 
a single goad (Judges 3:31). 


NOTES 


Condition that is preceded by an action — »xan 
inna mwyn ia ww: The Rambam interprets the 
term: Action, in a literal manner, ie, if the action is 
performed first it cannot be negated by means of a 
condition. For example, if a man betrothed a woman 
he cannot impose a condition after the fact. Almost 
all other commentaries disagree and explain that in 
this context, action refers to a promise to perform 
an action. 


BACKGROUND 


Any condition which is preceded by an action — bs 
wyna mwya wn Kan: This mishna refers to the 
general struc ure of all conditional agreements, known 
as the Condition of the Sons of Gad and the Sons 
of Reuben. All agreements that contain conditions 
must follow the format of the agreement proposed to 

oses by the tribes of Gad and Reuben allowing them 
o take Transjordan as their ancestral heritage. Since 
his agreement is mentioned in the Torah (Numbers, 
chapter 32), it is taken as a model for the language of 
all conditional agreements. The structure demands 
hese four features: First, the condition must be doubly 
stated. It is insufficient for the agreement to declare 
hat if X, then Y; it must also state that if X does not 
occur, Y will also not occur. Second, the positive aspect 
of the agreement must be stated first. Third, the stipu- 
ation should be mentioned before the completion of 
he deed, i.e., if X is fulfilled then Y will happen, rather 
han: Y will happen if X is fulfilled. Fourth, it must be 
realistically possible to fulfill the condition. The mishna 
here addresses the third and fourth features. 
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A dilemma was raised before the Sages: If the case involved an 
armed bandit" and an armed shepherd, what is the halakha? Do we 
say, let one man stand and fight against another man, or perhaps 
this bandit is willing to risk his life and that shepherd is not prepared 
to risk his life? The Gemara answers: It stands to reason that 
this one will risk his life and that one would not risk his life. 
Consequently, the shepherd is not held responsible if he refuses 
to fight the bandit. Abaye said to Rava: What is the halakha if the 
shepherd found a known thief and said to him: You dirty thief! 
In such and such a place we shepherds sit; 


we have such and such men with us; such and such dogs with us, 
and such and such slings [zukata]' with us. In other words, we are 
fully protected and you should not dare to take anything from us. If 
the thief subsequently went and took an animal from him, what is 
the halakha? Rava said to Abaye: It is as though he has taken them 
to a place of groups of beasts and bandits," as his taunting of the 


thief motivated the theft. 
MI S HN The halakhot of bailees stated in the previous 
mishna apply to standard cases. The halakha 
is that in any case involving monetary matters the parties may agree 
to special terms. Therefore, an unpaid bailee may stipulate with the 
owner that he will be exempt from taking an oath" if the item is lost, 
and similarly, a borrower may stipulate that he will be exempt from 
having to pay, and a paid bailee or a renter can stipulate that he will 
be exempt" from taking an oath and from having to pay, as one can 
relinquish his monetary rights. With regard to matters that do not 
involve monetary claims, anyone who stipulates counter to that 
which is written in the Torah," his stipulation is void. 


And any condition that is preceded by an action,’ i.e., the agree- 
ment is formulated with the promise of an action followed by a state- 
ment that this action will be carried out only under certain terms, the 

condition is void and the promise remains intact. The condition must 
be stated before the action. And with regard to any condition that 

one can ultimately fulfill, but he stipulated with him initially, i.e., 
in practice the action is performed first, followed by the fulfillment 

of the condition, nevertheless, because it was formulated in the proper 
manner, with the condition first, his condition is valid. If the condi- 
tion cannot be fulfilled at all, once the action has been carried out the 

condition is void." 


HALAKHA 


To a place of groups of beasts and bandits - 7m »1173 nipa 
Dup: If a shepherd happened upon a thief and taunted him by 
saying: In such and such a place we have many shepherds with 
a great deal of weapons, and the thief went and stole from there, 
the shepherd is liable, even if his intentions were good (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 3:5; Shulhan Arukh, Hoshen Mishpat 
303:7 and Sma there). 


An unpaid bailee may stipulate that he be exempt from an 
oath - mysawa awa nid oan wiw mana: If an unpaid bailee 
stipulates that he does not have to safeguard the deposit in the 
best possible manner, his condition is valid. The same applies to 
all such conditions which an individual establishes in his own 
favor (Rambam Sefer Mishpatim, Hilkhot Sekhirut 2:9; Shulhan Arukh, 
Hoshen Mishpat 291:17). 


A paid bailee...can stipulate that he be exempt — XWi3...72072 
pres nigh.: A paid bailee can stipulate that he should be 
exempt from liability for theft or loss and from taking an oath. If 
he stated in general terms that he does not accept responsibility, 
he is exempt even if he was negligent (Rambam Sefer Mishpatim, 
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Hilkhot Sekhirut 2:9; Shulhan Arukh, Hoshen Mishpat 305:4, and in 
the comment of Rema). 


Anyone who stipulates counter to that which is written in the 
Torah - miaa anaw ma by Taa: If a husband stipulated at the 
time of his betrothal that he should not be obligated to provide his 
wife with food and clothing, his condition is valid. If he stipulated 
that he should be exempt from his conjugal duties, his condition 
is void, as any condition not involving monetary matters that is 
counter to that which is written in the Torah is void (Rambam Sefer 
Nashim, Hilkhot Ishut 6:9, 12:7; Shulhan Arukh, Even HaEzer 38:5, and 
in the comment of Rema). 


Valid conditions — O19? DIA: Every condition must include the 
following four features: It must be a double condition, i.e., one must 
specify that if this happens such and such will be the outcome, 
and if it does not happen, the promise is revoked; the positive 
aspect of the condition must be stated before its negative side; 
the condition must be specified before the action, as stated in the 
mishna here; and the condition must be one that can be fulfilled, 
as taught in the mishna (Rambam Sefer Nashim, Hilkhot Ishut 6:2; 
Shulhan Arukh, Even HaEzer 38:2). 
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G E M ARA The Gemara asks a question with regard 


to the mishna’s statement that bailees 
can issue conditions and change the liabilities imposed on them 
by Torah law: Why are they able to do so? This is a case of 
one who stipulates counter to that which is written in the 
Torah, as the Torah determines who takes an oath and who 
must pay, and with regard to anyone who stipulates counter 
to that which is written in the Torah, his condition is void. 


The Gemara explains: In accordance with whose opinion is this 

mishna? It is that of Rabbi Yehuda, who says that if the condi- 
tion that runs counter to that which is written in the Torah is 

referring to monetary matters, his condition is valid. As it is 

taught in a baraita: With regard to one who says to a woman: 
You are hereby betrothed to me on the condition that you 

have no claim against me to give you food, clothing, and con- 
jugal rights, she is betrothed but his condition is void; this is 

the statement of Rabbi Meir. And Rabbi Yehuda said: With 

regard to monetary matters, i.e., her food and clothing, his 

condition is valid. 


The Gemara raises a difficulty: But can you establish the mishna 
in accordance with the opinion of Rabbi Yehuda? Say the 
latter clause of the mishna: Anyone who stipulates counter 
to that which is written in the Torah, his condition is void. 
In this clause we arrive at the opinion of Rabbi Meir. The 
Gemara answers: This is not difficult, as actually you can 
explain that the mishna is in accordance with the opinion 
of Rabbi Yehuda, and the latter clause is referring to non- 
monetary matters. 


The Gemara continues to question this explanation: But say 
the latter clause from near the end of the mishna: And any 
condition that is preceded by an action, the condition is 
void. Who have you heard who accepts this reasoning? It is 
Rabbi Meir, as it is taught in a baraita: Abba Halafta, from 
the village of Hananya, said in the name of Rabbi Meir: If 
a condition was stated before the action, this is a valid condi- 
tion, but if the action came before the condition, it is not a 
valid condition. 


Rather, the Gemara retracts the previous explanation and states 
that the entire mishna is in accordance with the opinion of 
Rabbi Meir. Why, then, is the bailee exempt from payment or 
an oath? Because here it is different, as at the outset he did not 
obligate himself" in the halakhot of a bailee as stated in the 
Torah. Before he entered into the agreement, he clearly stated 
that he is unwilling to accept upon himself the liabilities of a 
paid or an unpaid bailee by Torah law. 


A Sage taught in a baraita: Just as a bailee can issue a condition 
that he should be exempt, the converse is also possible: A paid 
bailee can stipulate to be like a borrower, i.e., he can accept 
upon himself all the responsibilities of a borrower. The Gemara 
asks: By what means is this commitment binding? Is it merely 
by speech" alone? Mere speech is not sufficient to demonstrate 
a commitment of this kind. Shmuel said: No; it is referring to 
a case where the owner performed an act of acquisition with 
the bailee’ affirming this arrangement. The obligation goes into 
effect only if there was an act of acquisition. 


And Rabbi Yohanan said: You may even say that it is referring 

to a situation where the owner did not perform an act of acqui- 
sition with the bailee, and even so he is liable as a borrower. The 

reason is that by means of that benefit he receives from the fact 

that a rumor goes out about him that he is a trustworthy 
person," he commits wholeheartedly to obligate himself, even 

by means of a verbal promise alone. Therefore, there is no need 

for a formal act of acquisition. 


NOTES 


As at the outset he did not obligate himself — xp 
TPED TIY xb: Some commentaries maintain that there 
is a difference between conditions involving bailees and 
other conditions. With regard to bailees, the Torah was 
not particular about these specific terms, which is not 
he case with regard to betrothals or financial exploita- 
ion (see Ramban and Rosh). Other early commentaries 
explain that when one stipulates conditions at the outset 
he is indicating that he does not wish to have the status 
of a bailee as defined by the Torah at all. Consequently, 
hose halakhot do not apply to him, as the parties have 
accepted an agreement of a different kind. Accordingly, 
if he said initially that he will serve as a bailee, he cannot 
ater issue a condition that negates this status. In the case 
of betrothal, once a man betroths a woman all the duties 
of a husband automatically take effect, including monetary 
obligations (Ritva). 


By what, by speech — 01373 72: Once the condition is 
nullified, the entire agreement should likewise be canceled. 
Consequently, there would appear to be no way to uphold 
a condition of this kind (Ra‘avad). 


Where the owner performed an act of acquisition with 
the bailee — 1991 upwa: But how can an act of acquisition 
take effect here, as the commitment is with regard to an 
abstract status? The answer given is that the acquisition 
applies to the body of the bailee (Talmid Rabbeinu Peretz). 


A rumor. ..that he is a trustworthy person — wy%7 sop 
NIT KNPI: Some explain that this refers only to an unpaid 
bailee, as this is the sole benefit he derives for his services. 
In the case of a paid bailee, he accepted the responsibility 
to safeguard in return for a wage, and therefore any extra 
obligations do not apply to him (Rosh; see Hatam Sofer). 
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HALAKHA 

This is your bill of divorce on the condition that you 
ascend to the skies, etc. — oynw min by Jou mo 
1 wp: If a husband added to his. bill of divorce a 
condition that cannot be fulfilled, e.g. that his wife must 
ascend to the skies, the condition is void and the bill of 
divorce is valid. If, however, he made a stipulation that 
can be fulfilled, his condition is valid, even if it required 
her to commit a transgression, such as: On the condition 
that you eat pig. Conversely, if the prohibition involves 
a third party, e.g., that she must engage in intercourse 
with a forbidden relative, the condition is void (Rambam 
Sefer Nashim, Hilkhot Ishut 6:7; Shulhan Arukh, Even HaEzer 
38:2, 143212). 


NOTES 
The mishna is also precisely formulated — a3 pman 
XT: Tosafot ask: Since this conclusion can be inferred 
in a straightforward manner from the mishna, what is 
the novelty of Rav Nahman bar Yitzhak’s statement? One 
explanation is that it is possible to infer otherwise from 


the mishna, i.e., that if one stipulated a condition that can- 


not be fulfilled then the entire agreement is void (Ritva). 
Alternatively, there is a difference between two types of 
conditions. On the one hand, there are conditions that 
cannot be performed due to practical difficulties, e.g., 
ascending to the skies, concerning which it is possible 
to argue that the condition itself is valid despite the fact 
that it cannot be carried out. On the other hand, certain 
conditions are by definition impossible, such as a request 
for a squared triangle. A condition of this kind is certainly 
null and void. One might have thought that the mishna is 
referring only to this second type of condition (Ma‘ayanei 
HaHokhma). 
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The mishna teaches: With regard to any condition that ulti- 
mately can be fulfilled, if he stipulated it initially, his condition 
is valid. Rav Tavla says that Rav says: This is the statement of 
Rabbi Yehuda ben Teima, but the Rabbis say: Even though one 
cannot ultimately fulfill the condition, and he stipulated with 
regard to it initially, his condition is valid. 


As it is taught in a baraita: If a man said to his wife: This is your 
bill of divorce on the condition that you ascend to the skies," 
or on the condition that you descend to the depths; or on the 
condition that you swallowa reed of one hundred cubits in size; 
or on the condition that you cross the Great Sea by foot, only 
if the condition was fulfilled and she did as he demanded is this 
a valid bill of divorce, but if the condition was not fulfilled it is 
not a valid bill of divorce. According to this tanna, the condition 
is binding despite the fact that it cannot be fulfilled in practice. 


Rabbi Yehuda ben Teima says: A document such as this is a 
valid bill of divorce. The condition is negated, and therefore the 
bill of divorce is valid even though the condition was not fulfilled. 
As Rabbi Yehuda ben Teima stated a principle: With regard to 
any condition that one cannot ultimately fulfill, i.e., a condition 
that cannot be fulfilled at all, and yet he stipulated to this effect, 
even if he did so initially, he is considered as only exaggerating, 
and the document is valid. The supposed condition is not taken 
seriously and is not binding. 


Rav Nahman says that Rav says: The halakha is in accordance 
with the opinion of Rabbi Yehuda ben Teima. Rav Nahman bar 
Yitzhak said: The mishna is also precisely formulated’ in accor- 
dance with this opinion, as it teaches: With regard to any condi- 
tion that ultimately he can fulfill, and he stipulated with regard 
to it initially, his condition is valid. This indicates that if he 
cannot fulfill it, his condition is void. The Gemara affirms: One 
can learn from this formulation that the unattributed mishna 
does in fact represent the opinion of Rabbi Yehuda ben Teima. 
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The rights of a laborer to eat from produce while working in the field were clarified 
thoroughly in this chapter. The fundamental principle: Everything is in accordance 
with the regional custom, applies to laborers’ terms of employment and the length 
of a workday for a day laborer, as well as the meal that an employer provides for his 
workers. Nevertheless, it is accepted that the verses: “When you come into your 
neighbor's vineyard, then you may eat grapes until you have enough at your own plea- 
sure; but you shall not put any in your vessel. When you come into your neighbor's 
standing grain, then you may pluck ears with your hand; but you shall not move a 
sickle onto your neighbor’s standing grain” (Deuteronomy 23:25-26), are discussing 
a laborer working for the owner of a vineyard. 


This halakha does not apply only to a vineyard or to standing grain, as might have 
been inferred from a straightforward reading of the verses, but to all forms of labor in 
the field. The specific examples mentioned in the verses serve to teach that a laborer 
is entitled to eat solely from that which grows from the ground, and only when he is 
occupied with harvesting the crop, which is considered the completion of the work 
of the produce, or near the completion of its work in the case of detached produce. 
Laborers who are busy with other agricultural work, even if it involves produce, 
including produce whose work has been completed, do not have the right to eat from 
it by Torah law. Nevertheless, the standard custom is that various kinds of watchmen 
may also eat from the produce under their care. 


The right of a laborer to eat from the produce of the field in which he is working is 
nota monetary right, but a personal entitlement granted to him by the Torah. In the 
words of the Gemara: He eats from the property of Heaven. 


As stated earlier, by Torah law a laborer may eat from the produce only while he is 
actually performing labor. The Sages instituted an ordinance that a laborer may also 
eat while he moves from one place to another within the field, in order to save time. 
Since by Torah law there is no connection between the work the laborer performs 
and the produce that he eats, in theory he may eat more than the worth of his wages, 
and he may even consume produce worth more than the benefit he provides to the 
employer through his labor. Nevertheless, the Sages advise laborers not to be greedy, 
as this will deter potential employers from hiring them in the future. 


The prohibition stated in the verse: “You shall not muzzle an ox in its threshing” 
(Deuteronomy 25:4), was also discussed in detail. One may not prevent any animal 
from eating while it is engaged in performing labor with crops. It is permitted for the 
owner of the produce to give the animal other food as substitute for the produce with 
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which it is working, but he may not take any measures which cause it not to eat, even 
if these fall short of actual muzzling. 


One who muzzles an ox while it is threshing has violated a prohibition, and he is 
liable to be flogged. In addition, there is a relevant monetary aspect: The owner of 
the animal can demand a certain amount of food from the owner of the produce who 
prevented the animal from eating. 


With regard to the halakhot of bailees, the basic principle is that an unpaid bailee is 
exempt from liability for loss or theft, although the owner of the item that was lost or 
stolen can demand of him to take an oath concerning the claim by which he exempts 
himself. A paid bailee, whether he receives money or any other form of benefit, is 
liable for theft or loss but is exempt from liability for a loss due to circumstances 
beyond one’s control. If he claims that a circumstance beyond his control befell the 
item that was deposited in his trust, he can be compelled to take an oath concerning 
his statement. The same halakhot that apply to a paid bailee also apply to one who 
rents an item; the only difference is that one who rents an item or animal is not liable 
if it was damaged or injured while it was used for labor. A borrower is liable even for 
a loss due to circumstances beyond one’s control, if they were not due to working 
with the borrowed item, and he is exempt only if the owner was working with the 
borrower when he borrowed the item. 


These are the basic halakhot concerning bailees by Torah law, and they are binding 
in every case where the parties did not agree otherwise. If they so desire, they may 
amend the conditions between them, as is the case with regard to all monetary 
arrangements. Accordingly, the parties may consent to increase or decrease the level 
of responsibility of the bailee, as they see fit. 
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“And when a man borrows [an animal] from another, 
and it is injured or dies, if its owner is not with him, 
he shall pay. If its owner is with him, he does not pay. 
Tf he is a renter, he comes with his rent.” 


(Exodus 22:13-14) 


A borrower and renter are considered to be bailees, in that they must safeguard the 
item entrusted to them. They are unlike the standard unpaid bailee in that a bor- 
rower or renter intends to actually use the item, and consequently he bears a higher 
level of liability. As it is understood that the owner of the item takes an extra risk in 
entrusting his item to them, they must accept upon themselves a commensurate level 


of responsibility and liability. 


As one who borrows an item to use it does so without having to pay for that privilege, 
he bears the highest level of liability; in the language of the Gemara: All benefit from 
the transaction is his. From the text of the Torah, it is apparent that he is liable to 
compensate the owner in the event of any mishap, whether or not it was due to the 
borrower's negligence, and even if the mishap was due to circumstances beyond his 
control. 


In discussing a borrower's all-encompassing liability, the Torah states a significant 
exception: “Ifits owner is with him, he does not pay” (Exodus 22:14). This exception, 
which the Gemara teaches applies to all types of bailees, provides that the presence 
of the owner can at times exempt a bailee from his liability. From the verse alone it 
is unclear how and when this applies, but the Gemara explains that in order for the 
exemption to apply, the owner must be working for the borrower. The discussion 
in the Gemara analyzes whether the owner needs to be physically involved with his 
item, or if it is sufficient to be legally bound to the borrower with regard to another 
task. The Gemara also examines at what point it is necessary for the owner to be 
working for the borrower in order for the exemption to apply. Is the critical moment 
the actual borrowing of the item or the time of the mishap; or must the owner be 
working for the borrower throughout the borrowing period? Does the commenc- 
ing of the employment of the owner need to take place at the critical moment, or 
can it precede the borrowing? To this end, and also to define when a borrower or 
renter bears liability, it is necessary to define the precise moments that the period 
of borrowing or renting is considered to begin and end, both in the case when the 
borrower takes charge of the item himself and also when it is passed to him by means 
of an intermediary. 


As a renter pays for the right to use another person’s item, it is obvious that he does 
not share the same high level of liability borne by a borrower. But the verses detail- 
ing the halakhot of a renter are not overly explicit and there is a dispute among the 
tanna’im as to the level of liability he does bear. 


Despite the distinction in the level of liability, it is clear that overall there is a great 
similarly between renting and borrowing an item, since in both cases the item was 
taken in order to use it. Indeed, there are many cases where a person initially takes an 


Introduction to 
Perek VIII 


197 


198 


This file may not be reproduced or distributed in any form without express permission from the publisher 


item as a borrower and later as a renter, or vice versa. Similarly, there are cases where 
a person borrows one item from an owner while also renting another item from him. 
Since the level of liability ofa borrower and renter are different, it becomes crucial to 
clarify when the person taking the item is considered to be a borrower and when he 
is considered to be a renter. The Gemara discusses this question and the protocol in 
cases in which the two sides dispute the nature of the agreement between them, both 
in cases where one or both of the parties state claims with certitude and also where 
they admit that they do not remember what the agreement was. In its discussion of 
these issues, the Gemara diverts its attention from a narrow discussion of the halakhot 
of borrowing and renting to a broader discussion of monetary disputes in which the 
parties involved have some basis to their claims and how to proceed when the court 
is unable to come to a clear-cut decision with regard to who is entitled to the money. 


The chapter also discusses the rental of houses and the responsibilities and liabilities 
of the landlord and the renter. This includes what a landlord is expected to provide 
for his renter and his responsibility in a case in which the house collapses. Addition- 
ally, the chapter considers the length of the rental period and from which point and 
under what circumstances a landlord must provide his renter with notice before 
evicting him. 
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MI S H N A In the case of one who borrowed? a cow and 


borrowed the services of its owner with it, 
or he borrowed a cow and hired its owner" with it, or he borrowed 
the services of the owner or hired him and afterward borrowed 
the cow; in all such cases, if the cow died, the borrower is exempt 
from liability. Although a borrower is generally liable to pay ifa cow 
he borrowed dies, here he is exempt, as it is stated: “If its owner is 
with him," he does not pay” (Exodus 22:14)." 
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BACKGROUND 

Borrower — Sxiw: A borrower receives an item from its 
owner and has permission to use it without having to pay 
for that privilege. Since the borrower enjoys the full benefit 
of the use of the item, the Torah holds him responsible 
for any damage to it. He must pay restitution if it is lost, 
stolen, or destroyed, even if this occurs as the result of 
circumstances beyond his control (see Exodus 22:13-14). 


Or hired its owner - pwa 2X ix: Why is it necessary for the 
mishna to include the case of a hired owner? If the borrower is 
exempt when the services of the owner are provided without 
payment, despite the fact that only the borrower is benefiting 
rom the transaction, then it should be obvious that he is also 
exempt when he is paying for the owner's services. 

The Ma‘ayanei HaHokhma explains that the mishna teaches 
he case of the hired owner to include a case where the owner 


For example, the owner was hired to transport an animal from 
one place to another but the animal died along the way. Even in 
such cases, the owner is considered to be in the employ of the 


NOTES 


agreed to provide his services, but ultimately it was not used. 


As it is stated, if its owner is with him — iny voya DIS VNI: 
As the exemption from liability can be derived byi inference from 
the previous verse, which states concerning one who borrowed 


an item: “If its owner is not with him, he shall pay” (Exodus 22:13), 


the verse stating the converse: “If its owner is with him, he does 
not pay,’ is superfluous. This latter verse is therefore used to 
teach, as the Gemara later explains, that even if the owner was 
not working for the borrower at the time of the mishap, the 
exemption from liability applies, since he was working for him 
at the time he borrowed the item (Torat Hayyim). 


HALAKHA 
Borrowing with the owner - poyaa mtoongwy: If one bor- 
rows an animal, and hires or borrows the services of its 
owner together with it, or if he first hired the owner and 
then borrowed the cow, he is exempt from liability if the 
animal dies (Rambam Sefer Mishpatim, Hilkhot Sheela UFika- 
don 2:1; Shulhan Arukh, Hoshen Mishpat 346:1-2). 
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borrower and the exemption from liability applies. 


But if one first borrowed the cow and only afterward borrowed 
the services of the owner or hired him," and the cow died, he is 
liable to pay the owner for the cow. This is the halakha even if the 
owner was working for the borrower at the time, as it is stated: “If 
its owner is not with him, he shall pay” (Exodus 22:13). 
G E M A From the fact that the latter clause teaches: 
And afterward borrowed the cow, it may 
be inferred that when the first clause teaches: Borrowed its owner 
with it, the intention is: Literally with it, i.e., at the same moment. 
The Gemara asks: Can you find such a case where the owner obli- 
gates himself to serve the borrower literally with it? Given that one 
borrows the cow through pulling the cow and contracts the ser- 
vices of the owner through their verbal agreement," it emerges that 
if they agree to both matters at the same time, one borrows the 
services of the owner before he borrows the cow, which is the case 


mentioned in the latter clause of the mishna. What, then, is the case 
mentioned in the first clause? 


The Gemara answers: If you wish, say that the mishna is referring 
to a case such as where the cow is standing in the borrower’s 
courtyard, which can effect acquisition of the rights to use the cow 
for him, so that it does not lack, i.e., there is no need for, pulling. 
Accordingly, both the borrowing of the owner’s services and the 
borrowing of his cow will take effect simultaneously upon their 
agreement. Alternatively, if you wish, say that the case is where the 
borrower says to him: You, yourself, will not be lent to me until 
the moment of the pulling of your cow. 


HALAKHA 

Borrowed...and afterward borrowed the owner or hired 
him - pow ix bya me brew 13 wme.Sxw: In a case 
where one borrows an item and only afterward borrows 
its owner's services or hires him, then even if the owner 
was working for him when the animal was injured, the bor- 
rower is liable (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
1:3; Shulhan Arukh, Hoshen Mishpat 346:2). 


NOTES 

The owner through verbal agreement - nyaya mya: 
The halakha is that if one only stated a verbal commitment 
to work, he may withdraw from his commitment until he 
actually begins to work. The Gemara's point here is that 
once one begins work, retroactively it is considered as 
though he had begun his period of hire from the moment 
he stated his commitment. Therefore, the exemption from 
liability can apply (Ritva; see Ra’avad). 
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NOTES 


It stands to reason that the second passage is about a 
paid bailee — aw iwa mw anon: Tosafot and sev- 
eral commentaries on the Bible, including the Ramban, 
suggest another proof for this claim: The first passage 
is referring to a bailee who is entrusted with money 
and vessels, while the second passage is referring to a 
bailee who is entrusted to look after an animal. Since 
the safeguarding of money and vessels involves little 
effort, it is reasonable that one would be willing to do 
so without pay, whereas safeguarding an animal is a 
far more difficult task. One would normally undertake 
it only for pay. 
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§ The Gemara analyses the halakhot of the four types of bailees that 
were delineated in the previous chapter: We learned in a mishna 
there (93a): There are four types of bailees: An unpaid bailee, and 
the borrower, a paid bailee, and the renter. 


The mishna there continues: If the item was stolen, lost, or broken, 
or if the animal died in any manner, the halakhot with regard to them 
are as follows: An unpaid bailee takes an oath over every outcome; 
whether the item was lost, stolen, or broken, or if the animal died, the 
unpaid bailee must take an oath that it happened as he described, and 
he is then exempt from payment. And the borrower does not take 
an oath, but pays for every outcome, whether it was stolen or lost, 
even in a circumstance beyond his control. The halakhot of a paid 
bailee and a renter are the same: They take an oath over an injured 
animal, over a captured animal, and over a dead animal, attesting 
that the mishaps were caused by circumstances beyond their control, 
and they are exempt; but they must pay for loss or theft. 


The Gemara asks: From where are these matters derived? As the 
Sages taught in a baraita: The verses in the Torah about bailees can 
be divided into three passages. The first passage (Exodus 22:6-8) is 
stated about an unpaid bailee; the second (Exodus 22:9-12) is 
about a paid bailee; and the third (Exodus 22:13-14) is about a 
borrower. 


The Gemara asks: Granted, it is clear that the third passage is about 

a borrower, as the verse explicitly states: “And when a man borrows 

from another, and it is injured or dies, if its owner is not with him, 
he shall pay” (Exodus 22:13). But with regard to the claim of the 

baraita that the first passage is about an unpaid bailee and the sec- 
ond is about a paid bailee, I could also say the reverse, as the verses 

do not state which type of bailee they are referring to. 


The Gemara justifies the claim of the baraita: Clearly a paid bailee 
carries a more severe level of liability that an unpaid bailee. Accord- 
ingly, it stands to reason that the second passage is about a paid 
bailee," as it states a stringency, that the bailee is liable even in cases 
of theft or loss (see Exodus 22:11). The Gemara challenges this claim: 
On the contrary, it stands to reason that the first passage is about a 
paid bailee, as it states a stringency, that the bailee pays the double 
payment in a case where he takes a false oath stating the claim that 
a thief stole the item he was safeguarding (see Exodus 22:6). 


The Gemara explains: Even so, being liable to pay the principal 
whenever one claims the deposit was stolen, without the ability to 
exempt oneself by taking an oath, is a greater stringency than being 
liable for the double payment, as that liability is only when one takes 
a false oath to that effect. Otherwise, he is exempt. 


The Gemara adds: Know that this is so, as a borrower bears the most 
severe level of liability, because he is privileged. All benefit from the 
transaction is his, without incurring any cost to himself. And in cases 
of theft he pays only the principal but is never required to pay the 
double payment. 


The Gemara questions the proof just cited: But is it true that with 
regard to the borrower all benefit from the transaction is his? But 
doesn’t the animal require food, which the borrower must provide? 
The Gemara answers: The halakhot of a borrower also apply when 
the animal is standing in a marsh, where food is freely available. The 
Gemara persists: But doesn’t the animal require safeguarding? 
The Gemara answers: The halakhot of a borrower also apply when 
the borrower is a city guard and does not need to do anything addi- 
tional to safeguard the animal. And if you wish, say: Do not say that 
all benefit is his, rather say: Most of the benefit is his, and that 
is sufficient reason to render him liable in all circumstances. And 
if you wish, say that the halakhot of a borrower apply also with 
regard to borrowing vessels, which do not require constant care. 
In any event, it is clear that a borrower is uniquely privileged and 
accordingly bears the most severe level of liability. 
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§ The mishna cited previously states: The halakhot of a paid bailee 
and a renter are the same: They take an oath over an injured animal, 
over a captured animal, and over a dead animal, attesting that the 
mishaps were caused by circumstances beyond their control, and 
they are exempt; but they must pay for loss or theft. 


The Gemara asks: Granted, a paid bailee is liable in the case of 
theft, as it is written: “If it is stolen from him, he must pay its 
owner” (Exodus 22:11). But in a case of loss, from where do we 
derive that a paid bailee is liable? The Gemara answers: As it is 


taught in a baraita: From the verse: “If it is stolen [ganov yigganev],” 


I have derived only that a paid bailee is liable if the item he is safe- 
guarding is stolen; from where do I derive he is liable also if it is 
lost? The verse states: “ganov yigganev,’ repeating the verb for 
emphasis. This teaches that he is liable in any case, i.e., for loss as 
well as theft. 


The Gemara asks: This works out well according to the one who 
says: We do not say that the Torah spoke in the language of 
people,’ and so any repeated verb must serve to teach additional 
halakhot. But according to the one who says: We do say that the 
Torah spoke in the language of people, and so the use ofa repeated 
verb is only for stylistic reasons, what can be said? From where is it 
derived that the bailee is liable for losing the item? 


They say in the West, Eretz Yisrael: It is derived through an a fortiori 
inference: If in a case of theft, which is near to being a case of 
circumstances beyond his control,’ the halakha is that the bailee 
pays the owner the item’s value, then in a case of loss, which is near 
to being a case of negligence, is it not all the more so logical that 
he should pay? 


The Gemara asks: And according to the other opinion, why is there 
a need for a verse to teach this halakha if it can be derived from an 
a fortiori inference? The Gemara answers: At times, there is a matter 
that can be derived through an a fortiori inference, and the verse 
nevertheless takes the trouble and writes it explicitly. 


Q The mishna cited above states: And the borrower does not 
take an oath, but pays for every outcome, whether it was stolen or 
lost, even in a circumstance beyond his control. The Gemara asks: 
Granted, the bailee is liable if the animal is injured or dies, as it is 
written: “And ifa man borrows from another and it is injured or 
dies... he shall pay” (Exodus 22:13). But from where do we derive 
the liability of a borrower when the animal is captured?" 


And if you would say: Let us derive it from the fact the borrower 
is liable if the animal was injured or dies because they are all simi- 
larly cases of circumstances beyond his control, then one could 
counter as follows: What is notable about a case where the animal 
is injured or died? It is notable in that it is the type of unavoidable 
accident whose possibility of occurring entered one’s mind, so it 
is reasonable that the borrower accepted responsibility for such 
mishaps. Can you say the same about being captured, which is an 
unavoidable accident whose possibility of occurring does not 
enter one’s mind? 


Injured or dies.. 


„Captured -= 74w...772 i Tawa: The early com- 
mentaries explain that it is necessary for each of these mishaps 
to be derived separately, as each involves a novelty. The case of 
the animal's death cannot be derived from the case in which 
it is injured. Since it is easier for the borrower to prevent injury 
than it is for him to prevent death, one might limit his liability 


NOTES 


have limited the borrower's liability to a case of death because it 
involves a total loss to the owner, whereas an injured animal still 
has some value (Rosh). The case in which the animal is captured 
is unique because the borrower is liable despite the fact that the 
animal is still in its original, unharmed state and could theoreti- 
cally be retrieved (Ritva). 


to the case in which the animal is injured. Conversely, one might 
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BACKGROUND 


The Torah spoke in the language of people - mjin maT 
DIN 24 whe: Although phrased as a comprehensive prin- 
ciple, this rule applies in only narrow and specific areas. 
Frequently, the Torah makes use of a double verb form, e.g., 
shale‘ah teshalah, “You shall release” (Deuteronomy 22:7). 
According to Rabbi Yishmael, who maintains that there is 
a principle that the Torah speaks in the language of people, 
the double verbs have no exegetical significance; rather, 
the doubling of the verb is simply a standard linguistic 
style. By contrast, Rabbi Akiva sought to draw halakhic 
inferences from these repetitions. This is not a principle 
of biblical exegesis, as it applies only to cases where a 
verb form is repeated. Indeed, this principle is phrased 
differently in the Jerusalem Talmud, where the controversy 
between Rabbi Akiva and Rabbi Yishmael is described as 
follows: Double verbs are either repetitive expressions and 
exegetically insignificant or amplificatory expressions and 
exegetically significant. Some of the early commentaries 
broaden the application of the principle that the Torah 
speaks in the language of people to explain such phenom- 
ena as the anthropomorphizing of God. 


Circumstances beyond his control — Dai: This term is 
used to refer to actions that a person was compelled to 
perform or that he performed unknowingly, e.g., while 
asleep or during a fit of insanity. It can also refer to circum- 
stances over which a person has no control. 
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NOTES 


This works out well according to the opinion of Rabbi 
Yonatan - ja rab sma: Rabbi Yonatan and Rabbi 
Yoshiya disagree about how to interpret a situation where 
the Torah mentions two details together in reference to a 
halakha. According to Rabbi Yoshiya, it is presumed that 
the halakha applies only when both details are in effect, 
but not if only one of them does, unless the Torah explicitly 
states otherwise, e.g., by using the word: Or, instead of: 
And. Rabbi Yonatan disagrees and holds that it is pre- 
sumed that the halakha applies even when only one of 
the details is in effect. 


HALAKHA 
One who curses his father or his mother - vax bop 
jax: One who curses his father or his mother, even after 
they have died, is executed by stoning, provided that there 
were witnesses to his transgression who had also warned 
him (Rambam Sefer Shofetim, Hilkhot Mamrim 6:2; Shulhan 
Arukh, Yoreh De‘a 241:1). 
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Rather, the liability of a borrower in a case where the animal 
is captured is derived as follows: The cases where the animal is 
injured or dies are stated in the passage about a borrower, and 
similarly the cases where it is injured or dies are stated in the 
passage about a paid bailee. Just as below, i.e., in the passage in 
the Torah concerning a paid bailee, the case in which it is captured 
is included with it, as the verse there states: “Ifa man deliver to his 
neighbor a donkey, or an ox, or a sheep, or any beast, to safeguard, 
and it die, or be hurt, or is captured” (Exodus 22:9); so too here, 
with regard to a borrower, the case where it is captured is included 
with it. 


The Gemara explains that this derivation can be refuted as follows: 
What is notable about a paid bailee? He is notable in that the cases 
in which the animal is injured or dies are mentioned in order to 
exempt him from liability. Can you say this is also true with regard 
to a borrower, where the cases are mentioned in order to teach that 
he is liable? 


Rather, the liability of a borrower in a case where the animal is 

captured is derived in accordance with the statement of Rabbi 

Natan, as it is taught in a baraita: Rabbi Natan says: The word “or” 
in the phrase “injured or dies” (Exodus 22:13) serves to include the 

case in which the animal was captured. 


The Gemara asks: But this word “or” is required in order to divide 
the cases, as otherwise it could enter your mind to say that the 
bailee is not liable unless the animal is first injured and then also 
dies. Therefore, the term “or” is necessary to teach us that these are 
two separate cases. 


The Gemara comments: This works out well according to the 
opinion of Rabbi Yonatan,™ that it is obvious that the borrower is 
liable even if the animal died without being injured first. Conse- 
quently, “or” is unnecessary, and so it can be used for Rabbi Natan’s 
derivation. But according to the opinion of Rabbi Yoshiya, what 
is there to say? According to his opinion, it is necessary for the 
Torah to state “or” in this case, to teach that the borrower is liable 
even if the animal dies without being injured first, and so it cannot 
be used for a derivation. 


The Gemara explains: As it is taught in a baraita: From the verse: 
“A man who curses his father and his mother shall die” (Leviticus 
20:9), I have derived only that one is liable if he curses both his 
father and his mother. From where do I derive that if one curses 
his father but not his mother, or his mother but not his father, 
that he is liable? The continuation of the verse states: “His father 
and his mother he has cursed, his blood is upon him.’ In the first 
part of the verse, the word “curses” is in proximity to “his father,” 
and in the last part of the verse, it is in proximity to “his mother.” 
This teaches that the verse is referring to both a case where he 
cursed only his father and a case where he cursed only his mother; 
this is the statement of Rabbi Yoshiya. 


Rabbi Yonatan says: There is no need for this derivation, because 
the phrase “his father and his mother” indicates that one is liable 
if he curses both of them together, and it also indicates that he is 
liable if he curses either one of them on their own," 


Rabbi Yonatan — mi a1: The reference here is possibly to 
Rabbi Yonatan, or Natan, bar Yosef, a tanna of the generation 
just preceding the redaction of the Mishna. He is mentioned 
in the Mishna on a number of occasions and was one of the 


PERSONALITIES 


Rabbi Yoshiya were both experts and leading exponents of Rabbi 
Yishmael’s approach to biblical exegesis and of his opinions. 
Rabbi Yonatan, who lived a long life, may also have studied 
under Rabbi Akiva. 


outstanding disciples of Rabbi Yishmael. He and his colleague 
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unless the verse specifies that one is liable only where he curses 
both together, which it does not do in this case. 


The Gemara answers: You can even say that Rabbi Natan’s deriva- 
tion from the word “or” is in accordance with the opinion of 
Rabbi Yoshiya,” as here, in the verse concerning a borrower's 
liability, there is no need for the word “or” to divide the cases. 
What is the reason? The fact that injury and death are alone 
sufficient to engender liability is based on logical reasoning, 
as follows: What difference does it make to me if it is entirely 
killed,’ and what difference does it make to me if it is partially 
killed, i.e., injured? Either way, the animal is not in the state in 
which it was borrowed, so the borrower is liable to compensate 
the owner. 


Q The Gemara asks: From where do we derive the liability of a 
borrower in a case of theft or loss? 


And if you would say: Let us derive it from the fact that a bor- 
rower is liable ifthe animal entrusted to him was injured or died, 
because theft and loss are similar to injury and death in that they 
are cases of accidents, this derivation can be refuted. What is 
notable about a case where the animal was injured or died? It is 
notable in that it is no longer possible to make an effort and 
bring the animal back to its undamaged state, and so it is reason- 
able that the borrower is liable for such occurrences. Shall you 
also say this ruling about a case of theft or loss, where it is still 
possible to make an effort to locate and bring back the animal? 
Since the animal is still extant, perhaps the borrower should not 


be liable. 


Rather, a borrower’s liability for theft and loss is derived like 
that which is taught in a baraita: From the verse: “And it is 
injured or dies” (Exodus 22:13), I have derived only that a 
borrower is liable if the animal is injured or dies. From where 
do I derive that he is liable in a case of theft or loss? You can say 
it is an a fortiori inference: If a paid bailee, who is exempt from 
liability in a case in which the animal is injured or dies, is never- 
theless liable in a case of theft or loss, then with regard to a 
borrower, who is liable in a case in which the animal is injured 
or dies, isn’t it logical that he should also be liable in a case 
of theft or loss? And this is an a fortiori inference that has no 
refutation. 


The Gemara asks: What is added by the conclusion of the baraita 
that this is an a fortiori inference that has no refutation? The 
Gemara explains that the baraita anticipated the following rebut- 
tal: And if you would say that the a fortiori inference can be 
refuted as follows: What is notable about the case of a paid 
bailee? It is notable in that he pays the double payment when 
he takes a false oath stating the claim that the deposit was taken 
by an armed bandit." If so, can you derive a halakha from the 
case of a paid bailee to that of a borrower, who pays only the 
principal in such a case? It would appear that a borrower does 
not always bear a more severe level of liability, and the a fortiori 
inference is thereby undermined. 


Anticipating this refutation, the baraita states that it is invalid 
because even so, the fact that a borrower is liable to pay the 
principal when he claims the deposit was taken by an armed 
bandit, without the ability to exempt himself by taking an oath, is 
a greater stringency” than the fact that a paid bailee is liable for 
the double payment, but only ifhe takes a false oath to that effect. 
Consequently, a borrower has a more severe level of liability, and 
the a fortiori inference is valid. 


PERSONALITIES 


Rabbi Yoshiya — mox? 937; Rabbi Yoshiya, sometimes referred 
to as Rabbi Yoshiya Rabba, lived in the generation prior to the 
redaction of the Mishna. He resided in the ancient city of Huzal 
in Babylonia, before ascending to Eretz Yisrael to study under 
Rabbi Yishmael. He and his friend and colleague Rabbi Yonatan, 
who was one of the outstanding disciples of Rabbi Yishmael, 
often appear in the Gemara together as a pair, deeply engaged 
in dialectic discussion over various fundamentals of halakha. 
Apparently Rabbi Yoshiya returned to Babylonia to study under 
Rav Yehuda ben Beteira and to assume the leadership of Huzal. 
It is likely that Rav Ahai, another prominent Sage who lived in 
Huzal, was Rabbi Yoshiya’s son. 


NOTES 


What difference does it make to me if it is entirely killed - ma 
aba mop b: From the straightforward reading of the Gemara, 
it would appear that the rationale of: What difference does it 
make to me, directly proves that the phrase “and it is injured 
or dies” is referring to two independent cases. Neverthe- 
ess, the Ritva claims that according to the opinion of Rabbi 
Yoshiya, whenever two details are mentioned together both 
are required. Accordingly, one would have assumed that the 
Torah was directing that the rationale of: What difference does i 
make to me if it is entirely killed, does not apply in this case. The 
Ritva therefore explains that, based on the rationale of: Wha 
difference does it make to me if it is entirely killed, it would 
ave been sufficient for the Torah to write only the case o 
death, as then the case of injury would have been inferred from 
it. Consequently, the mention of the case of injury is entirely 
superfluous, and is written to indicate that the borrower mus 
pay the animal's owner even if it was only injured or only died 
but not both. 


He takes a false oath stating the claim that the deposit 
was taken by an armed bandit — w2 ppd Navy wiv: The 
Gemara elsewhere explains that the term: An armed bandit, 
includes anyone who steals something from another using 
force and then goes into hiding. His status is therefore both 
similar and different to that of a thief, whose act is entirely 
clandestine, and a robber, who acts openly. 

The basis of the dispute concerning the status of an armed 
bandit, cited later in the Gemara, is whether the act of an armed 
bandit is classified as a case of theft or robbery. Furthermore, 
even according to the opinion that it is classified as a case of 
heft, that classification is relevant only to the case in which a 
paid bailee takes a false oath claiming that an armed bandit 
‘ook the deposit. Since the claim is classified as a claim of theft, 
he bailee is liable for the double payment. But in a case where 
he deposit was actually taken by an armed bandit, all agree 
hat the paid bailee is exempt, as it is considered an unavoid- 
able loss, like robbery (Ritva). 


The fact that a borrower is liable to pay the principal is 
a greater stringency — KDY Sew Nap: This is the point 
of the baraita: It is so obvious that the Borowe has a more 
severe level of liability, that the refutation should not ever be 
considered. 

It is so obvious because, by definition, these two stringen- 
cies, i.e., that of paying the principal in all cases and that of 
paying the double payment for a claim concerning which one 
took a false oath, cannot apply to the same bailee. The liability 
for the double payment incurred for a claim concerning which 
one took a false oath applies only in a case where such a claim 
could have exempted the bailee from liability. Consequently, 
any bailee who is liable for cases of theft does not incur further 
liability if he takes a false oath that the item was stolen (Ritva). 
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NOTES 
What do we find — 8% m: This interpretative method is 
similar to the interpretive principle known as binyan av, an 
analogy. Some commentaries maintain that this is a specific 
form of an analogy that assumes that whenever the Torah 
specifies certain details in one case, it is reasonable to assume 
that those details also apply in a similar case. 
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Alternatively, if you wish, say that the baraita holds that an armed 
bandit is classified as a robber. The paid bailee is not liable for the 
double payment ifhe claims that the deposit was taken by an armed 
bandit, as the double payment is paid only for a false claim of theft, 
not robbery. Consequently, the basis of the refutation is flawed. 


The Gemara asks: We have found sources for the liability of a 
borrower in a case of theft or loss; from where do we derive a 
source for the halakha that in a case of theft or loss he is exempt if 
he had also borrowed the services of the owner at the same time 
as borrowing the animal? The verse describing his exemption from 
liability is stated only with regard to a case in which the animal 
entrusted to him is injured or dies (see Exodus 22:13). 


And if you would say: Let us derive it from the fact that a borrower 
who also borrowed the services of the owner is exempt if the animal 
is injured or dies, as the type of occurrence should not make any 
difference, then one can counter: What is notable about a case in 
which it is injured or dies? It is notable in that it is an unavoidable 
accident, and so it is reasonable that one’s liability be limited. Can 
you say the same in a case of theft or loss, which theoretically he 
could have prevented? 


Rather, derive the halakha that a borrower who also borrowed the 

services of the owner is exempt if the animal is injured or dies from 
the halakha of a paid bailee, who is exempt for theft and loss if 
he had borrowed the services of the owner at the same time as 

the animal. The Gemara asks: But from where do we derive that 
the exemption from liability also applies to a paid bailee himself? 
We derive the limitation of liability of a paid bailee from the limi- 
tation of liability of a borrower: Just as below, with regard to a 

borrower, for those cases in which the verse states that he is liable, 
it states that if he borrowed the animal together with the services 

of the owner that he is exempt, so too, here, with regard to a paid 

bailee, for those cases in which he is liable, if he undertook to 

safeguard the animal together with borrowing the services of the 

owner, then he is exempt. 


The Gemara asks: Through what method is this derived? If it 
is derived through an interpretive principle known as: What do 
we find," i.e., a comparison between cases with similar details, 
this can be refuted, just as we refuted the possibility of deriving 
a limitation on one’s liability in a case of theft or loss from a 
case in which the animal was injured or died. Because a case 
in which it is injured or dies is an unavoidable accident, it is 
reasonable that one’s liability be limited specifically to such 
circumstances. 


Rather, the halakha that a bailee who also borrowed the services 
of the owner is exempt if the animal is stolen or lost is derived as 
follows: The verse states: “And if he borrows” (Exodus 22:13). The 
conjunctive “and” indicates that the passage detailing the liability 
ofa borrower is adding to the first matter, i.e., it should be seen as 
a continuation of the previous passage detailing the liability of a 
paid bailee. And therefore, let the case of a paid bailee above be 
derived from the case below of the borrower, including the exemp- 
tion from liability in a case in which the services of the owner were 
borrowed at the same time as the animal. 


The Gemara raises a difficulty: But still, the halakhot of a borrower 
cannot be derived from those of a paid bailee through an a fortiori 
inference, as an attempt to do so can be refuted as follows: What 
is notable about the case of a paid bailee? It is notable in that he 
is exempt in a case in which the animal is injured or died. Shall 
you also say the same for a borrower, who is liable in a case in 
which the animal is injured or dies? Since a borrower has a more 
severe level of liability, perhaps the exemption from liability that 
exists in a case of theft or loss for a paid bailee is not in effect with 
regard to a borrower. 
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Rather, the halakha that a borrower who also borrowed the ser- 
vices of the owner is exempt if the animal is injured or dies is 
derived as follows: From where did we originally derive the 
liability of a borrower in a case of theft or loss? It was derived 
though an a fortiori inference from the fact that a paid bailee is 
liable. One of the principles of an a fortiori inference is that it is 
sufficient’ for the conclusion that emerges from an a fortiori 
inference to be like its source. In other words, a halakha derived 
by means of an a fortiori inference is no more stringent than the 
source from which it is derived. Accordingly, just as in a case of 
theft or loss of a deposit entrusted with a paid bailee who under- 
took to look after it together with borrowing the services of its 
owner, the bailee is exempt, so too, in a case of theft or loss of a 
deposit entrusted with a borrower who had borrowed it together 
with the services of its owner, the borrower is exempt. 


The Gemara asks: This works out well according to the one who 
accepts the principle of: It is sufficient. But according to the 
one who does not accept the principle of: It is sufficient, what 
can be said; how does he derive a borrower's exemption from 
liability in a case in which he borrowed an item together with its 
owner's services and the item was lost or stolen? 


Rather, it is derived as follows: The verse states: “And if he bor- 
rows” (Exodus 22:13). The conjunctive “and” indicates that the 

passage detailing the liability of a borrower is adding to the first 

matter," i.e., the halakhot of a paid bailee. And therefore let the 

case ofa paid bailee above be derived from the case below of the 

borrower, and halakhot applying to the case below, of a borrower, 
can be derived from the case above, of a paid bailee. 


§ An amoraic dispute was stated: With regard to a mishap that 
occurred due to a borrower’s negligence in safeguarding the 
deposit he borrowed together with the services ofits owner, Rav 
Aha and Ravina disagree. One Sage says he is liable, and one 
Sage says he is exempt." 


The one who says he is liable holds that the verse beginning: 

“And if he borrows,’ which details the exemption from liability 
when one borrows an item together with its owner, is expounded 
in connection with the passage preceding it, i.e., that of a paid 
bailee, but not in connection with the passage preceding the one 
preceding it, i.e., that of a unpaid bailee. 


Accordingly, the verse: “If its owner is with him, he does not 
pay” (Exodus 22:14), which appears in the passage of a borrower, 
is not written in reference to an unpaid bailee, and so that 
exemption from liability does not apply to him. And in addition, 
the liability for negligence, which appears in the passage of an 
unpaid bailee, is not written in reference to a paid bailee or a 
borrower. Accordingly, the liability of a paid bailee and of a 
borrower ina case of negligence is derived only via an a fortiori 
inference" from the liability of an unpaid bailee, not from an 
explicit verse. 


HALAKHA 


The exemption in a case of safeguarding an item together 
with using the services of the owner - Dyas TPY vive: If 
one borrows an item and borrows or hires the services of the 
owner at the time that the item is borrowed, the borrower is 
exempt from liability. This applies even if the mishap was the 


result of the negligence of the borrower. Furthermore, it makes 
no difference if the owner was engaged in the work using the 
item he lent, or with some other form of work, no matter how 
minimal (Rambam Sefer Mishpatim, Hilkhot Sekhirut1:3; Shulhan 
Arukh, Hoshen Mishpat 346:1). 


NOTES 

It is sufficient — į: This is a principle that limits the appli- 
cability of an a fortiori inference. It states that if a certain 
stringency applies to case A, and an a fortiori inference is 
drawn from case A to the more stringent case B, then the 
halakhic conclusion in case B may not be more stringent than 
the halakha in case A, although case B is, in general, more 
stringent than case A. The tanna‘im disagree with regard to 
when and how this principle is to be applied. 


And, is adding to the first matter — pwr pay by poi vn: 
Whereas the Gemara previously understood that the con- 
junctive “and” indicates only that some of the halakhot of a 
borrower apply to a paid bailee, the Gemara now understands 
hat the juxtaposition teaches that they are fully analogous. 
Consequently, the derivation of the halakhot of a borrower 
rom those of a paid bailee stands, and the arguments raised 
previously in the Gemara are no longer relevant. 


Is derived via an a fortiori inference - aim bpa NON: 
t appears possible to derive that a paid bailee and a borrower 
are liable in cases of negligence by inference from their own 
halakhot, by saying: Since they are liable for mishaps that 
were not a result of their negligence, e.g., theft, then they 
should certainly be liable for mishaps that were a result of 
heir negligence. 

The Gemara does not suggest this because if it did, then 
due to the principle of: It is sufficient, it would be necessary 
o limit their liability in a case of negligence to the same 
imitation that applies to the other cases. One would there- 
conclude that just as the exemption from liability due 
o the owner working for the borrower or bailee applies in 
a case of theft or loss, and, for a borrower, also in a case of 
death or injury, so too it would apply in a case of a mishap 
hat occurred as the result of negligence. The Gemara here is 
rying to justify the opinion that the exemption from liability 
does not apply in cases of negligence (Torat Hayyim). 
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That is explicitly written he teaches — xnp XTa KIND": 
In many cases, the Gemara appears to state that the opposite 
is true. Sometimes a tanna states a halakha that is derived 
through interpretation before he states one that is stated 
explicitly in the Torah. The Gemara explains the reason for this: 
Since it is derived through interpretation it is dear to him (see 
Bava Batra 108b). 

The Maharatz Hayyut explains that that principle, that the 
tanna teaches halakhot that are derived through interpretation, 
applies only in cases in which both the halakha derived through 
interpretation and the one explicitly stated are both listed in 
the mishna or baraita. In those cases, a tanna often cites first 
the halakha derived through interpretation. By contrast, when 
only some of the halakhot are being cited, as in the case in the 
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NOTES 


But it is not possible to derive that even a paid bailee and a 
borrower are exempt in cases where they took hold of an item 
together with borrowing the services of its owner and a mishap 
occurred due to their negligence. What is the reason for this? 
When it is written: “If its owner is with him, he does not pay,” 
that is in reference only to a borrower and to a paid bailee. 
Even then, it is written in reference to only those liabilities 
that are written explicitly with regard to them. It is not written 
with regard to their liability for negligence, which is derived only 
through an a fortiori inference. Consequently, the borrower and 
the paid bailee are liable for negligence even in a case where they 
also borrowed the services of its owner. 


Conversely, the one who says that a borrower is exempt holds 
that the verse: “And if he borrows,” which details the exemption 
from liability in a case where one borrows an item together with 
the services of its owner, is expounded in connection with the 
passage preceding it, i.e., that of a paid bailee, and also in connec- 
tion with the passage preceding the one preceding it, i.e., that of 
a unpaid bailee. And accordingly, when it is written: “Ifits owner 
is with him, he does not pay,” this exemption is written also in 
reference to an unpaid bailee, limiting his liability even in a case 
of negligence. 


The Gemara suggests proofs for each opinion: We learned in the 
mishna that in the case of one who borrowed a cow and he 
borrowed the services of its owner together with it; or one 
who borrowed a cow and he hired its owner with it; or if one 
borrowed the services of the owner or hired him and afterward 
borrowed the cow; in all such cases, if the cow died, the borrower 
is exempt. The Gemara explains the proof: The mishna mentions 
the exemption from liability with regard to a borrower, whereas it 
does not teach it with regard to an unpaid bailee, who is liable 
only for a mishap that was the result of his negligence. Presumably, 
this is because exemption from liability does not apply to a mishap 
that is the result of the bailee’s negligence. 


The Gemara rejects the proof: But even according to your reason- 
ing, does it teach exemption from liability with regard to a paid 
bailee? It does not, although it certainly applies to at least cases of 
theft and loss. 


Rather, with regard to the tanna of the mishna, the matter 


that is explicitly written in the Torah he teaches," and those mat- 
ters that are derived through interpretation he does not teach." 
Consequently, no proof can be brought from the mishna. 


Gemara here, preference is certainly given to those halakhot 


that are explicitly stated in the Torah. 


Once the tanna chose to discuss the case of a borrower, he 
continued to cite additional halakhot that apply to the borrower, 
even those which are derived through interpretation. 


That are derived though an interpretation he does not 
teach — an xb KPIA WNT: This description of the rulings 
aught by the tanna is difficult, as the tanna mentions the 
halakha that the exemption applies not only when the bor- 
rower also borrowed the owner's services but even when he 
hired him, despite the fact that this is not explicitly stated in 
he Torah. 

Some suggest that the Gemara’s explanation serves only to 
justify why the tanna chose to mention the application of the 
exemption only with regard to a borrower. He did so because 
he exemption is explicitly stated only with regard to a borrower. 
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Alternatively, it is possible to claim that the halakha that 
the exemption also applies when the owner is hired is, in fact, 
explicitly stated in the Torah. The verse states: “If the owner is 
with him, he does not pay; if he is a renter, he comes with his 
rent” (Exodus 22:14). Some commentaries explain, unlike Rashi 
in his Commentary on the Torah, that the latter half of the verse 
can be understood as expanding on the phrase “with him” in 
the first part of the verse. Accordingly, the verse explicitly states 
that even when the owner is hired by the borrower, the exemp- 
tion also applies (Rabbeinu Yehonatan). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


may ya Dewy AIRY pow xn 
sow) ORY may PWA it) TY 
may pya baw mw may ‘whys 
noxbn poiy pbyanw 15 by AX 

bg - ANNAN Dipaa 


WNT OTT ANY 21-09 KID 
XO CT KT DT ID W DW 
shone MUTI ONY nbn »NP 

DDP NY oan ww 


AY OWT OT PND N- A NT 
KIM DIN IW KAN 9T DIN WAWI 
aay ww) pa 


MAX INPI MIDE YDS 
ARIK IRDA TD IDI a 
WWD K AIA 27 IV W 

Dan 


ay sen sem obiy) sauna 31 WAX 
yan Wan Aa win) ms KIDY 
gw nywn phys Tw WPX 


app xb Ang yaw nyw sy 
yawn nbn aax - riny yoya’ 


may mova brews ADRY xm ann 
byw 3 TOY may poa vy apy 
may poya 107 naw may ‘phys 
nay perp mbyany v9 by a 
I> ND NBD - AND INN Dipa 

ays TIN 


The Gemara suggests: Come and hear a proof from a baraita: 
If one borrowed an animal and borrowed the services of its 
owner with it, or rented it and hired its owner with it, or bor- 
rowed it and hired its owner with it, or rented it and borrowed 
the services of its owner with it; in all of these cases, although 
the owner performed the work for him in another place, 
i.e., not near the animal, and it dies, the borrower or renter 
is exempt. 


The Gemara notes: The scholars in the study hall assumed that 
this baraita is in accordance with whose opinion? It is in accor- 
dance with the opinion of Rabbi Yehuda, who says that one 
who rents an item is responsible for it like a paid bailee. Accord- 
ing to his understanding, the baraita teaches that the exemption 
from liability applies to both a borrower and a paid bailee. Con- 
sequently, the baraita can serve as a proof: Doesn't this tanna 
teach even a matter that is derived through interpretation, i.e., 
the fact that exemption from liability applies to a paid bailee, 
while he still does not teach that it applies to an unpaid bailee? 
It would appear that this is a proof that exemption from liability 
does not apply to an unpaid bailee, since it does not apply to a 
mishap that is the result of the bailee’s negligence. 


The Gemara refutes this proof, as one could counter: In accor- 
dance with whose opinion is this baraita? It is in accordance 
with the opinion of Rabbi Meir, who says that the liability of 
one who rents an item is like that of an unpaid bailee. And, 
according to his understanding, the baraita teaches that the 
exemption from liability applies to an unpaid bailee, and it is 
understood that the same is true for a paid bailee. Understood 
like this, the baraita explicitly applies the exemption from liabil- 
ity to a case of negligence. Since, ultimately, it is unclear accord- 
ing to whose opinion the baraita is taught, no proof can be drawn 
from it. 


If you wish, say that the baraita can be understood as referring 
to an unpaid bailee, even ifit is assumed to be in accordance with 
the opinion of Rabbi Yehuda. As Rabba bar Avuh reversed" 
their opinions and taught: How does one who rents an item 
pay in the case ofa mishap? Rabbi Meir says: Like a paid bailee. 
Rabbi Yehuda says: Like an unpaid bailee. 


§ Rav Hamnuna says that the exemption from liability when 
one borrows an item together with the services of its owner 
exists only in very specific circumstances: A borrower is always 
liable, unless the item entrusted to him is a cow and its owner 
plows with it in the service of the borrower, or it is a donkey 
and its owner drives it by walking behind it in the service of the 
borrower, i.e., the owner and his animal are engaged in the same 
work. And even so, the borrower will not be exempt unless the 
owner is working for him from the time of the borrowing of 
the animal until the time when it is injured or dies. The Gemara 
notes: Evidently, Rav Hamnuna holds that the phrase: “Its 
owner is with him” (Exodus 22:14), teaches that the exemption 
from liability applies only when the owner is working for the 
borrower for the entire matter. 


Rava raises an objection from the baraita cited previously: 
If one borrowed an animal and borrowed the services of its 
owner with it, or rented it and hired its owner with it, or 
rented it and borrowed the services of its owner with it, or 
borrowed it and hired its owner with it; in all these cases, 
although the owner performed the work for him in another 
place, i.e., not near the animal, and it died, the borrower or 
renter is exempt. Rava explains how the baraita poses a chal- 
lenge: What, is it not referring to a case where the owner was 
engaged with different work than his animal? The baraita proves 
that the exemption from liability applies even in such a case. 
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NOTES 


Tosafot ask: Why does the ie cite ey version, when 
it does not appear to make any difference to the discus- 
sion at hand? The Ramban and others explain that it is 
unnecessary, but that the Gemara nevertheless wished to 
note that some of the Sages reverse the opinions. The Ritva 
explains that it is always preferable to establish a baraita 
as being in accordance with the opinion of Rabbi Yehuda, 
because unattributed baraitot are generally assumed to be 
in accordance with his opinion. There is a certain weakness 
to the refutation if it is posited as being in accordance with 
Rabbi Meir. 
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NOTES 


And furthermore it is taught - xan “iy: Rav Ham- 
nuna’s ruling contains two elements: First, the owner 
needs to be engaged in the same work as his animal 
or the borrower to be exempt. Second, the exemption 
rom liability applies only when the owner was work- 
ing for the borrower from the time that he borrowed 
he animal until the time of the mishap. According to 
Rashi, the previous baraita refutes the first part of his 
first ruling, whereas this baraita and the subsequent 
one refute the second part of his ruling. According to 
Rashi’s explanation, the introductory phrase: And fur- 
hermore, is used in an unusual way. Usually this phrase 
introduces an additional proof for the same matter, but 
according to Rashi, one must explain that it is referring 
o the fact that there is in fact another refutation of Rav 
Hamnuna’s opinion, albeit not the same element as was 
refuted based on the baraita cited previously (Jalmid 
Rabbeinu Peretz). 


At the time of borrowing and not at the time of work — 
maxa nywa x) abnew nywa: The early commentar- 
ies grapple with the underlying reasoning for these 
halakhot (see Sefer HaHinnukh). The Torah Temima sug- 
gests that since the owner committed himself to work 
for the borrower, the relationship between the borrower 
and the owner cannot be defined as one in which the 
borrower is entirely responsible to the owner, as the 
owner is himself responsible to the borrower. Conse- 
quently, the halakhot of borrowing do not apply in full. 
According to this explanation, it is apparent why the 
borrower's liability depends on the time of borrowing 
and not on the time of the mishap, as that is when the 
extent of the borrower's liability is determined. Rabbi 
Samson Raphael Hirsch explains that since in such a 
case, the owner of the animal lends both himself and his 
animal to the borrower, it cannot be that his expectation 
is that the borrower would bear more responsibility for 
his animal than for himself. Since the halakha is that the 
borrower is not liable were any mishap to occur to the 
owner of the animal, he is exempt in this case for any 
mishap that occurs to the animal as well. 


HALAKHA 


The owner at the time of borrowing and at the time 
of death - arya nya nyg nywa hya: If one bor- 
rows an animal and hires or borrows the services of the 
animal’s owner, either at the same time or before the 
animal was borrowed, then the borrower is exempt in 
the case of any mishap. It is entirely irrelevant whether 
or not the owner was still working for him at the time of 
the mishap (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
1:3; Shulhan Arukh, Hoshen Mishpat 346:2). 
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The Gemara rejects this: No, the baraita is referring to a case where 
the owner was engaged with the same work as the animal. The 
Gemara asks: But, if so, what does the baraita mean by saying: He 
performed the work in another place? The Gemara explains: For 
example, it is a case where the owner loosens the hard soil with a 
hoe while walking ahead of the animal. He is engaged in the same 
work, but not in the same place. 


The Gemara raises a difficulty: But from the fact that the latter 
clause of the baraita is referring to a case where the owner was 
working alongside it, it may be inferred that the first clause, i.e., 
the passage of the baraita cited above, is referring to a case where 
the owner was engaged with different work. As the latter clause 
teaches: If he borrowed it and afterward borrowed the services 
of its owner, or rented it and afterward hired its owner with it, 
in both these cases, although the owner was plowing alongside 
it and at that time it died, the borrower or renter is liable. 


In resolution of this difficulty, the Sages say: Both the first clause 
and the latter clause pertain to a case where the owner was 
engaged with the same work as the animal. And the difference in 
formulation of the two clauses is because the first clause teaches 
us a novelty and the latter clause teaches us a novelty. The first 
clause teaches us the novelty that although the owner was not 
actually working alongside his animal but was merely engaged 
with the same work, since the owner was working for the 
borrower at the time of the borrowing, the borrower is exempt. 
The latter clause teaches us the novelty that although the owner 
was actually working alongside his animal, since the owner was 
not working for the borrower at the time of the borrowing, the 
borrower is liable. 


The Gemara is puzzled: What is this? Granted, if you say that the 
first clause is referring to a case where the owner is engaged in 
different work than his animal, and the latter clause is referring 
to a case where he is engaged in the same work as his animal, 
then this is the novelty of mentioning what type of work he did: 
It teaches that it is irrelevant whether the owner did or did not 
work together with his animal. Rather, the liability of the borrower 
depends on whether or not the owner was working for the 
borrower when he entrusted the borrower with his animal. 


But if you say that the first clause and the latter clause both 
pertain to a case where the owner is engaged in the same work as 
his animal, what is the novelty of mentioning what type of work 
he did? Both this clause and that clause concern similar cases, in 
which the owner is engaged in the same work as his animal. It is 
therefore apparent that the clauses concern different cases. The 
first clause teaches that the borrower is exempt even in a case where 
the owner was engaged in different work than his animal. The first 
part of Rav Hamnuna’s ruling, that the owner needs to be engaged 
in the same work as his animal, is thereby refuted. 


And furthermore, even the second part of Rav Hamnuna’s ruling, 
that the exemption applies only when the owner was working for 
the borrower from the time of the borrowing of the animal until 
the time of the mishap, can be refuted, as it is taught" in a baraita: 
From the implication of that which is stated: “Ifits owner is with 
him, he does not pay” (Exodus 22:14), do I not already know what 
is stated in the next verse, that “if its owner is not with him, he 
shall pay” (Exodus 22:13)? Rather, what is the meaning when the 
verse states: “Its owner is not with him”? It serves to tell you: If 
he was with him, i.e., working for him, at the time of borrowing, 
he does not need to be with him at the time when the animal is 
injured or dies for the exemption from liability to apply;* but if 
he was with him at the time when the animal is injured or dies, 
he does need to have been with him at the time of borrowing for 
the exemption from liability to apply. 
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And it is taught in another baraita: From the implication of that 
which is stated: “If its owner is not with him, he shall pay,’ do I 
not already know what is stated in the preceding verse, that “if its 
owner is with him, he does not pay”? Rather, what is the meaning 
when the verse states: “If its owner is with him”? It serves to tell 
you: Once the animal has left the domain of the lender, i.e., its 
owner, and has been entrusted to the borrower, with its owner 
working for the borrower at that time, even for only one moment, 
and then it dies, the borrower is exempt. The Gemara concludes: 
The refutation of the opinion of Rav Hamnuna provided by these 
baraitot is indeed a conclusive refutation. 


§ The Gemara explains how the first of these baraitot arrives at 
its conclusion: Abaye holds in accordance with the opinion of 
Rabbi Yoshiya, that when the Torah mentions two details together 
in reference to a halakha, it is presumed that the halakha applies only 
when both details are in effect (see 94b), and he likewise explains 
the two verses in accordance with Rabbi Yoshiya. Rava holds in 
accordance with the opinion of Rabbi Yonatan, that it is presumed 
that the halakha applies even when only one of the details is in 
effect, and he explains the verses in accordance with the opinion 
of Rabbi Yonatan. 


The Gemara clarifies: When the Torah refers to an owner working 
for the borrower, it should be understood as referring to the time of 
the borrowing and the time of the mishap. According to Rabbi 
Yoshiya’s opinion, this indicates that the owner worked for him at 
both times, whereas according to Rabbi Yonatan’s opinion, this 
implies that he worked for him at either time. Based on this, Abaye 
and Rava explain the verses: Abaye holds in accordance with the 
opinion of Rabbi Yoshiya, and he likewise explains the two verses 
in accordance with the opinion of Rabbi Yoshiya, thereby arriving 
at the conclusion of the baraita, as follows: From the verse: “If its 
owner is not with him, he shall pay,’ it appears that the reason the 
borrower is liable is that the owner was not working for him at 
either point in time. By inference, if he worked for him at one of 
those times but not at the other one, the borrower is exempt. 


The Gemara raises an objection: But isn’t it written: “If its owner 
is with him, he does not pay”? From this verse it appears that the 
reason the borrower is exempt is that the owner was working for 
him at both points in time. By inference, if he was working for him 
at one of those times but not at the other one, the borrower is liable. 
The two verses appear to contradict each another. 


To reconcile the verses, one must say that the phrase “ifits owner is 
with him” serves to tell you: If he was with him, i.e., working for 
him, at the time of borrowing, he does not need to be with him at 
the time when the animal is injured or dies for the exemption from 
liability to apply; but ifhe was with him at the time when the animal 
is injured or dies, he does need to have been with him at the time 
of borrowing for the exemption to apply. 


By contrast, Rava holds in accordance with the opinion of Rabbi 
Yonatan, and he explains the verses in accordance with the opin- 
ion of Rabbi Yonatan, thereby arriving at the conclusion of the 
baraita, as it is taught in a baraita:" “If its owner is with him, he 
does not pay” teaches about the case in which the owner was 
working for the borrower at both points in time, and it also teaches 
about the case in which he was working for him at one of those 
times but not at the other one; in both cases the borrower is exempt. 


NOTES 
As it is taught in a baraita — xan: Rashi and others 
note that the text of the Gemara, which reads: As it is 
taught in a baraita, is evidently a corrupted one, as the 
Gemara presents Rava's analysis of the verses and does 
not present a baraita. 
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NOTES 


He is obligated to provide the animal’s sustenance — 
Ppi In: It is possible to find cases where the 
borrower does not need to provide sustenance for 
the deposit, e.g., a vessel, or an animal standing in a 
marsh with ample supplies of food available to it. Nev- 
ertheless, when there is a need to provide sustenance, 
the obligation to do so begins from the moment he 
borrows it, which indicates that it is also from that 
moment that his liability for mishaps begins. 


The dilemmas that Rami bar Hama raises - niwa 
xan Va 127 va: There is a dispute among the 
commentaries about the topic of Rami bar Hama’s 
inquiries. The Rambam and others explain that his 
questions continue the previous discussion, concern- 
ing exemption from liability when one borrows an 
item together with the services of its owner. Rami 
bar Hama questions whether the exemption applies 
in the additional cases. Rashi explains that his ques- 
ions concern the basic level of a borrower's liability 
or mishaps and whether he is liable in all cases of 
borrowing. 
Rashi's opinion is more readily understood: Rami 
bar Hama is asking whether a borrower is liable due to 
he benefit he receives from the borrowed item, a fac- 
or that exists even in unusual cases of borrowing, or 
whether liability is based on the assumed agreement 
between the parties, which might be limited to typi- 
cal cases of borrowing. It appears that the Rambam 
ook as a given that a borrower is liable due to the 
benefit he receives from the item. Perforce, Rami bar 
Hama can be discussing only the application of the 
exemption from liability and is asking which types of 
borrowing it applies to (see Ma‘ayanei HaHokhma and 
Minhat HaBoker). 


HALAKHA 


He is obligated to provide the animal’s sustenance — 
mpima aM: One who borrows an animal bears 
the responsibility to provide its sustenance from the 
moment he takes possession of it until the end of the 
borrowing period (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 1:4; Shulhan Arukh, Hoshen Mishpat 
304:4). 
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The Gemara raises an objection: But it is also written: “If its owner is 
not with him, he shall pay.” The verse teaches about the case in which 
the owner was not working for the borrower at either point in time, 
and it also teaches about the case in which he was working for him at 


one of those times but not at the other one; in both cases the borrower 
is liable. 


To reconcile the verses, one must say that the phrase “if its owner is 
with him” serves to tell you that if the owner was with the borrower, 
i.e., working for him, at the time of borrowing, then he does not need 
to be with him at the time when the animal is injured or dies for the 
exemption from liability to apply; but if he was with him at the time 
when the animal is injured or dies, he does need to have been with 
him at the time of borrowing for the exemption to apply. 


The Gemara raises a difficulty: I could reverse the conclusion and 
say that the borrower’s exemption from liability is dependent upon 
the time when the animal was injured or died. The Gemara explains: It 
is reasonable that the exemption from liability should be dependent 
on the time of the borrowing because the borrowing is of greater 
significance, as with it the borrower brings the animal into his domain. 


The Gemara retorts: On the contrary, the time when the animal is 
injured or dies is of greater significance, because that point marks 
when the borrower is actually liable to pay for any accidents that 
occurred. 


The Gemara responds: No, the borrowing is more significant. Were it 
not for the initial borrowing, what liability could be caused by the fact 
that the animal is injured or dies? The Gemara argues: But by the same 
logic, were it not for the fact that the animal is injured or dies, what 
liability could be caused by the act of borrowing? The Gemara con- 
cludes: Even so, the borrowing is of greater significance, as with it the 
borrower is obligated to provide the animal’s sustenance™ as long as 
it is entrusted with him. 


Rav Ashi said that the halakha that the borrower's exemption from 
liability is dependent upon the time of the borrowing can be derived 
from the verse itself: The verse states: “And when a man borrows 
from another... he shall pay” (Exodus 22:13). The precise formulation 
of the verse indicates that he borrowed an item from another, but that 
other person was not with him, i.e., working for him, at the time. It is 
only in such a case that that verse concludes: “He shall pay.” By infer- 
ence, when the other person is working with him, the borrower is 
exempt. Accordingly, it is clear that the critical moment is the time of 
the borrowing. 


The Gemara asks: If so, why do I need the continuation of that verse: 
“Its owner is not with him,” and the next verse: “If its owner is with 
him”? According to Rav Ashi, the circumstances of the borrower's 
liability and exemption can be derived from the beginning of the first 
verse. The Gemara explains: If it were not for these additional clauses, 
I would say that this phrase “from another” is simply the usual manner 
of the verse, and is not to be expounded to teach an exemption. Since 
the continuation of the verse and the next verse teach the actual exemp- 
tion from liability, and the apparent contradiction between them raises 
the question of when the critical moment is, it is apparent that the 
beginning of the verse was written in order to be expounded, as Rav 
Ashi did. 


§ Rami bar Hama raises a dilemma:" If one borrowed an animal in 
order to engage in bestiality with it, a severe transgression (see Leviti- 
cus 18:23), what is the halakha; is the borrower liable for mishaps? The 
crux of the dilemma is: In order for him to be liable, do we require that 
the borrowing be for a purpose similar to that for which people typi- 
cally borrow animals, and since people do not typically borrow ani- 
mals for this purpose, the borrower is exempt? Or perhaps, what is 
the reason that a borrower is liable? It is due to the benefit he derives 
from the animal, and as this borrower, too, has benefit from the animal, 
he is liable for mishaps. 
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A similar question: If one borrowed an item, not to use it but to 
be seen with it, so that people will assume that he is wealthy, what 
is the halakha? In order for him to be liable, do we require that he 
borrow an item of monetary worth, and that exists in this case? 
Or, perhaps we require that he borrow an item of monetary worth 
from which he also derives tangible benefit, and that does not 
exist in this case. 


Another question: If one borrowed an item to perform work with 
it that is worth less than the value of one peruta,’ what is the 
halakha? Do we require only that he borrow an item of monetary 
worth, and that exists in this case? Or, perhaps any benefit derived 
that is worth less than one peruta is nothing, i.e., it is legally 
considered to be ofno monetary worth, and he is therefore exempt. 


Another question: If one borrowed two cows" to perform work 
with them that will be worth the value of one peruta in total, what 
is the halakha? When appraising the value of the benefit derived, 
to see if it has monetary worth of one peruta, do we say: Follow 
the borrower and lender, i.e., appraise how much benefit the bor- 
rower received from the lender, and in this case there is benefit of 
the value of one peruta. Or, perhaps we follow the cows, and in 
this case, each one of the cows does not provide the borrower with 
monetary worth of one peruta. 


Another question: If one borrowed an item from two partners, 
and the services of one of those partners were also borrowed by 
him, what is the halakha? Does the exemption of borrowing an 
item together with its owner apply in this case? For the exemption 
to apply, do we require all of the item's owners to be working for 
the borrower, and that does not exist in this case? Or, perhaps 
there is no such condition, but in any event, the borrower should 
at least be exempt from liability for that half of the item owned by 
the partner who is working for him. 


Another question: In the case of partners who borrowed" an item 

and its owner’s services were also borrowed by one of them, what 

is the halakha? For the exemption to apply, do we require that the 

owner be working for all the borrowers, and that does not exist in 

this case? Or, perhaps there is no such condition, but in any event, 
the partner who borrowed only the item should at least be exempt 

from liability for the half of the animal that the partner, whom the 

owner worked for, had borrowed. 


Another question: If one borrowed an item from a woman," 
and the services of her husband were also borrowed" by him, 
or where a woman borrowed an item and its owner’s services 
were also borrowed by her husband, what is the halakha? A 
husband has the right to use his wife’s property. These questions 
are dependent on whether ownership of the right to use an item 
and the profits it engenders is tantamount to ownership of the 
item itself" or not. 


Ravina said to Rav Ashi: In the case of one who says to his agent: 
Go and lend your services to somebody on my behalf together 
with lending my cow to that person, what is the halakha? For the 
exemption to apply, do I require that the cow’s actual owner work 
for the borrower, and in this case that does not exist? Or perhaps, 
since the legal status of a person’s agent is like that of himself, it 
is sufficient if his agent works for the borrower, and accordingly, 
the necessary conditions exist. 


NOTES 


One borrowed an item from a woman - ngga byw: The com- 
mentary attributed to the Ritva explains the sequence of the dilem- 
mas: The Gemara begins by analyzing the problem of benefit that 
is less than one peruta. Then, based on the assumption that there 
is a need for benefit of one peruta, it addresses a case of one peruta 
shared by two partners. Then, the Gemara considers a case of a 
wife and husband, who have a status similar to that of partners. 


Ownership of the profits is tantamount to ownership of the 
item itself — 933 papa niva pap: The question here is whether the 
full right to use and derive benefit from an item is enough to define 
the owner of those rights as the owner of the item. While exclusive 
rights to use an item suggest ownership this person does not own 
the title to the property, which might prevent him from being 
considered the owner. 


BACKGROUND 


Peruta — mons: A peruta was a copper coin that was 
the smallest unit of currency. For halakhic purposes, 
the peruta is defined as the value of pure silver that 
is the weight of half a barley grain. Traditionally this is 
about 24 mg of silver. The halakhic value of all coins 
is linked to the price of silver. 


HALAKHA 


One borrowed it to engage in bestiality with it... 
to be seen with it...less than one peruta...two 
cows — Aw... Mensa Ning... NY... oY 
nina: If one borrowed a cow in order to engage in 
bestiality with it, or to present himself as wealthy, or 
to perform work of less than the value of one peruta, 
or if one borrowed two cows to use them to perform 
work totaling the worth of one peruta, the halakha 
in these cases is uncertain, as these dilemmas 
are left unresolved by the Gemara. Accordingly, if 
there is a mishap, the owner cannot claim the item's 
value (see Shakh). Many commentaries understand 
that the Shulhan Arukh, in accordance with Rashi's 
opinion, applies these cases both to the issue of 
unavoidable accidents and to the exemption of bor- 
rowing an item together with its owner (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 2:9; Shulhan 
Arukh, Hoshen Mishpat 346.10 and Sma there). 


Partners who borrowed, etc. — 131 eww pom: 
If one borrowed an item from two partners and also 
borrowed the services of one of them, and similarly if 
partners borrowed an item and one of the partners 
also borrowed the services of the owner of the item, 
it is uncertain whether the exemption of borrowing 
an item together with its owner applies. Accordingly, 
ifa mishap occurs, the owner cannot claim the item's 
value. If the owner seized its value from the borrower, 
the court does not repossess the sum from him. In 
a case of negligence, some authorities rule that the 
borrower is liable, while others, including the Shakh, 
hold that he is exempt from liability (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 2:8; Shulhan 
Arukh, Hoshen Mishpat 346:11). 


One borrowed an item from a woman and the 
services of her husband were borrowed — bxw 
nbya bxwn TERTI: If one borrowed a cow from a 
woman's usufruct property and also borrowed the 
services of her husband, or if a woman borrowed 
a cow for the requirements of her usufruct prop- 
erty and her husband borrowed the services of the 
owner of the cow, the exemption of borrowing an 
item together with its owner does not apply. This is 
because owning the right to use an item is not tan- 
tamount to ownership of the item itself (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 2:6; Shulhan 
Arukh, Hoshen Mishpat 346:9). 
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Rav Aha, son of Rav Avya, said to Rav Ashi: This question 
concerning a husband is subject to a dispute between Rabbi 
Yohanan and Reish Lakish. And the question concerning an 
agent is subject to a dispute between Rabbi Yonatan and Rabbi 
Yoshiya. 


The Gemara clarifies: The question concerning a husband is 
subject to a dispute between Rabbi Yohanan and Reish Lakish 
pertaining to the requirement to bring the first fruits of one’s 
field to the Temple and recite the accompanying declaration (see 
Deuteronomy, chapter 26): As it was stated: With regard to one 
who sells his field to another, not outright but for its produce, 
Rabbi Yohanan says: The buyer brings the first fruits and recites? 
the declaration, whereas Reish Lakish says: The buyer brings 
the first fruits but does not recite the declaration." 


The Gemara explains: They disagree about whether it is justifiable 
for the buyer to recite the declaration, since in that declaration he 
refers to the land as: “The land which You, the Lord, have given 
me” (Deuteronomy 26:10), i.e., he states that the land belongs to 
him. Rabbi Yohanan says that the buyer brings the first fruits and 
recites the declaration, because he holds that ownership of the 
right to use land and its produce is tantamount to ownership of 
the land itself. Accordingly, the buyer is considered to be the owner 
of the land and he may consequently recite the declaration. And 
Reish Lakish says that the buyer brings the first fruits but does 
not recite the declaration, because he holds that ownership of 
the right to use land and its produce is not tantamount to owner- 
ship of the land itself. Accordingly, the buyer is not considered to 
be the owner of the land and is consequently unable to recite the 
declaration. 


The Gemara clarifies the second disagreement: The question con- 
cerning an agent is subject to a dispute between Rabbi Yonatan 

and Rabbi Yoshiya, as it is taught in a baraita: If there is one who 

says to a steward appointed to take care of his household: All vows 

that my wife will vow from now until I come back from such and 

such a place, you should nullify them for her in my stead, and the 

steward annulled them for her, one might have thought that they 
would be nullified. To dispel this notion, the verse states with 

regard to a vow taken by a wife: “Her husband sustains it and 

her husband nullifies it” (Numbers 30:14), which indicates that 
only her husband is able to do so, and no one else; this is the state- 
ment of Rabbi Yoshiya. Rabbi Yonatan says: We have found 

everywhere in halakha that the legal status of a person’s agent is 

like that of himself. Since the steward was the agent of the husband, 
his nullification of the vows is effective." 


BACKGROUND 


First fruits - w23: The first fruits of the new harvest were 
given to the priests (Deuteronomy 26:1-11). During the Temple 
period, a farmer would select the first fruits of the seven types of 
produce with which Eretz Yisrael is specially favored: Wheat, bar- 
ey, grapes, figs, pomegranates, olives, and dates (Deuteronomy 
8:8). The Sages instituted an ordinance that at least one-sixtieth 
of the harvest is brought as first fruits. The farmers would bring 
hese fruits to the Temple in a basket, place them before the altar, 
and recite a declaration expressing appreciation to God (see 
Deuteronomy 26:3-10). Afterward, the first fruits were given to 


First fruits from a field that was sold for its produce - w33 
niva 3293W TTW: One who purchased the rights to the pro- 
duce of a field is Tequired to bring the first fruits of that field to 
the Temple but does not recite the accompanying declaration. 
This is because the owning the rights to the produce of land is 
not tantamount to ownership of the land itself. The halakha 
is decided in accordance with the opinion of Reish Lakish, as 
the Gemara elsewhere rules in accordance with his opinion 
(Rambam Sefer Zera’im, Hilkhot Bikkurim 4:6). 
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HALAKHA 


the priests, who partook of them under the same conditions in 
which they partook of teruma. 

The first fruits were brought to the Temple between the festi- 
vals of Shavuot and Sukkot. If they were not brought within this 
period, they could be brought until Hanukkah. Tractate Bikkurim 
in the Mishna and the Jerusalem Talmud are devoted to the 
halakhot and provisions governing this mitzva. 


Sustaining and nullifying vows through an agent - wyn 0177 
now »pby om: A husband can neither sustain nor nullify his 
wife's vows through an agent. This ruling is in accordance with 
the opinion of Rabbi Yoshiya (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 13:9; Shulhan Arukh, Yoreh De‘a 234:30). 
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A person's agent is not like himself — 
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Another question: Rav Ilish said to Rava: In the case of one who 
says to his Canaanite slave: Go and lend your services to another 
together with lending my cow to that person, what is the halakha? 
Let the dilemma be raised according to the one who says that 
the legal status of a person’s agent is like that of himself, and let 
the dilemma be raised according to the one who says that the legal 
status of a person’s agent is not like that of himself." 


The Gemara elaborates: Let the dilemma be raised according to 
the one who says that the legal status of a person’s agent is like that 
of himself, as follows: Does this matter apply only to an agent, who 
is obligated in mitzvot, just like the one who appointed him; but 
for a slave, who is not fully obligated in mitzvot," the principle 
does not apply? Or perhaps, even according to the one who says 
that the legal status of a person’s agent is not like that of himself, 
maybe that matter applies to an agent, who is a free, independent 
person. But in the case of a slave, since he has no independence 
from his master, as the possession of a slave is like the possession 
of his master, i.e., anything that the slave acquires is automatically 
acquired by his master, perhaps if the slave's services are borrowed 
it is the same as if the master himself had been borrowed. 


Rava said to Rav Ilish: It stands to reason that since the possession 
of a slave is like the possession of his master, then one who 
borrows both another's item and the services of his slave is exempt 
from liability." 


§ Rami bar Hama raises a dilemma: What level of liability does 
a husband bear with regard to his wife’s usufruct property?" This 
is property belonging to the wife that the husband has the right 
to use and to enjoy its profits while they are married, but that is 
returned to her upon termination of the marriage. 


NOTES 


YX DIK by inho unable to act as an agent to lend an item to someone else. 


inina: The early commentaries explain that the Gemara is not 
questioning whether the legal status of one’s agent is like that 
of himself in general. It is clear from many other places in the 
Gemara that it certainly is. The question raised here is limited 
to cases of vows and borrowing, where the Torah appears to 
emphasize the need for the person himself to be involved. 
Throughout the passage pertaining to vows, the Torah states 
that “her husband” nullifies her vows. In the case of borrowing, 
the Torah talks about “its owner” being present (Ramban; Ritva; 
see Tosafot). 


A slave, who is not obligated in mitzvot - 73 wht tay 
myn: The early commentaries question the relevance of one’s 
obligation in mitzvot to his status as an agent. The Ra’avad 
explains, and it is similarly indicated by Rashi, that one can 
serve as an agent only with regard to an area of halakha that 
applies to him. Consequently, a Canaanite slave cannot be an 
agent for betrothal or divorce, because he is not able to effect 
betrothal or divorce on his own behalf. In the case here as well, 
since a Canaanite slave cannot own property, the halakhot of 
bailees do not apply to him, and he consequently should be 


By contrast, since a Canaanite slave is able to take tithes from 
produce grown in Eretz Yisrael, he is able to be an agent for 
that purpose. 

Many objections are raised against this interpretation by 
the early commentaries. The Ramban therefore offers this 
explanation: Since the verses detailing the exemption refer 
to “its owner,” there is reason to assume that a Canaanite 
slave, who cannot be an owner, should be excluded (see Shita 
Mekubbetzet). 


A husband with regard to his wife's property - »p222 bya 
inwy: The mishna in tractate Yevamot states explicitly that a 
husband is not responsible for death or unavoidable accidents 
that occur to his wife's usufruct property. It would appear, then, 
that he is not considered to be a borrower. If so, what is Rami 
bar Hamas question? The Ra’avad suggests that Rami bar Hama 
was unsure whether the exemption mentioned in tractate 
Yevamot is based on the fact that the husband is considered a 
renter, or whether he is considered a borrower but the exemp- 
tions mentioned there are due to some additional factors. 


HALAKHA 


An agent and a slave with regard to borrowing an item 
together with borrowing the services of the owner - now 
poyaa myey pay 129): If one says to his agent: Go and lend 
my cow together with your services to somebody on my 
behalf, then the exemption of borrowing an item together 
with its owner does not apply. This is in accordance with the 
ruling in the Shulhan Arukh. The Rema, citing the Tur and sev- 
eral other early commentaries, maintains that the exemption 
applies even in this case. The Shakh explains that the Rema’s 
ruling is based on the fact that there is an uncertainty how to 
rule, and therefore the owner is unable to make a successful 
claim. Accordingly, the Shakh rules that were the owner to 
seize the value of his item, the court would not repossess 
the sum from him. 

If one says to his Canaanite slave: Go and lend my cow 
together with your services to somebody on my behalf, then 
since the possession of a slave is like the possession of his 
master, the exemption does apply. The borrower is exempt 
from liability (Rambam Sefer Mishpatim, Hilkhot Sheela UFika- 
don 2:5; Shulhan Arukh, Hoshen Mishpat 346:6). 
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Perek VIII 
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NOTES 


This is borrowing with the owner - x7 pbyaa TINY: 
Since a wife is obligated to perform household services for 
her husband, she is considered to be in his service from 
the start of their marriage. She is then considered to be in 
his service even if she is asleep or unwell (Ran). The later 
commentaries discuss this matter at length. 


He is a renter — 7 “91W: The reason to assume that a 
husband is considered to be a renter is due to the fact that 
his rights to his wife's usufruct property were instituted 
only in return for his obligation to redeem her if she is 
captured. His obligation to redeem her is tantamount to 
a rental payment (Meiri). 


HALAKHA 


A husband with regard to his wife's property - bya 
SMX p)3: Even ifa mishap occurred to a wife's usufruct 
property as a result of her husband's negligence, he is 
exempt, as she is considered to be in his service through- 
out the marriage. This ruling is in accordance with the 
opinion of Rava (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 2:7; Shulhan Arukh, Hoshen Mishpat 346:16). 


Where she rented a cow...and subsequently another 
man married her — 729) VI... IPN MUN: If a 
woman borrowed an item and subsequently married, 
her husband is considered like a buyer with regard to 
that item and does not have the status of a bailee at all. 
Accordingly, if she borrowed an animal and it died after 
she married, her husband is exempt, even if he used it 
and even if it died as a result of his negligence. The wife 
herself is liable to compensate the owner when she is 
able. If she had informed her husband that the item was 
borrowed, then he takes on her responsibility. The Rema 
writes that this applies only if he either used the item after 
being informed or agreed to assume her responsibility 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 2:11; 
Shulhan Arukh, Hoshen Mishpat 346:17). 
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Is he like a borrower or is he like a renter? 


Rava said of Rami bar Hama: Commensurate to the sharpness of 
his mind is the extent of his error, as whichever way you look at it, 
he should be exempt: If he is like a borrower, this is a case of bor- 
rowing an item together with the services of the owner," as his wife 

is obligated to perform household services for him. Alternatively, if 
he is like a renter, this is a case of renting an item together with the 

services of the owner," for the same reason. Either way, he should 

be exempt. 


The Gemara reinterprets Rami bar Hama’s question: Rather, when 

Rami bar Hama’ raised the dilemma, it was with regard to a case 

in which one first rented a cow from a woman and subsequently 
married her. In that case, she was not working for him at the time 

he began renting the cow, and so the exemption of borrowing an 

item together with its owner does not apply. Rami bar Hama’s ques- 
tion was: What is the halakha once they get married? This is depen- 
dent on whether, from that point, he is like a borrower or he is like 

a renter." 


The Gemara elaborates: Since the husband initially rented the cow, 
if he is now like a borrower, then his status has changed, and so 
the new borrowing of the cow done together with borrowing the 
services of its owner comes and displaces the initial renting that 
was done without borrowing the services of the owner. Accordingly, 
the exemption will apply. Or perhaps even once he is married he is 
still like a renter, and since his status has not changed, the renting 
stands as it was, i.e., his current renting of the cow is considered 
a continuation of the initial renting that began before his wife was 
obligated to work for him. Consequently, the exemption would 


not apply. 


The Gemara questions this logic: But what is different about these 
possibilities, that you say that only if he is a borrower is it so 
that the new borrowing of the cow done together with borrowing 
the services of the owner comes and displaces the initial renting 
that was done without borrowing the services of the owner? Say 
the same also if he is now like a renter, and let the new renting 
of the cow done together with borrowing the services of the 
owner come and displace the initial renting that was done without 
borrowing the services of the owner. 


The Gemara reinterprets his question: Rather, when Rami bar 
Hama raised the dilemma, it was with regard to a case where a 
woman rented a cow from someone in the world at large, and 
subsequently another man married her." 


Rami bar Hama - xan 73.737: Rami bar Hama was a prominent 
fourth-generation Babylonian amora. The name Rami is a con- 


traction of Rav Ami. 


In his youth, he was considered to be one of the outstanding 
disciples of Rav Hisda, and eventually he married his master’s 
daughter. Rami bar Hama also studied under Rav Nahman and 
Rav Sheshet, engaging them in halakhic discussions. 


PERSONALITIES 


and his masterful memory of the oral tradition, some of his peers 
claimed that for all of his brilliance and creativity, he was not 
sufficiently precise with the halakhic problems that he addressed. 

Rami bar Hama enjoyed a close relationship with his younger 
friend and colleague Rava. After Rami bar Hama's death, Rava 
married his widow, Rav Hisda’s daughter. Her daughter was the 
mother of the amora Ameimar. 


Although Rami bar Hama was known for his fierce intellect 
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The Gemara explains that the relevance of this dilemma is depen- 
dent upon a dispute between the Rabbis and Rabbi Yosei concern- 
ing a case in which one rents a cow, and then another person 
borrows it from the renter, and then a mishap occurs to it (see 35a). 
And according to the opinion of the Rabbis, who say that the 
borrower pays the renter, do not raise the dilemma, as it is 
certainly a case of borrowing an item and borrowing or hiring its 
owner with it. Evidently, the Rabbis hold that for the duration of 
the rental period the renter is considered to be the owner of the 
cow. Accordingly, in this case, the woman is considered to be the 
owner of the cow. Therefore, when the man marries her, he is 
considered to be borrowing the cow from her at the same time at 
which she becomes obligated to work for him. 


When should you raise the dilemma? Raise it according to the 
opinion of Rabbi Yosei, who says that the value of the cow must 
be returned to its original owner. Rabbi Yosei holds that the 
renter is not considered to be the owner of the cow, and therefore 
this is not a case of borrowing an item together with borrowing or 
renting the services of its owner. Therefore, Rami bar Hama asks 
what level of liability the husband bears; is he like a borrower or 
is he like a renter? 


Rava said: A husband is not like a borrower nor is he like a renter. 
Rather, he is considered to be like a buyer" of his wife’s property, 
as can be inferred from the statement of Rabbi Yosei, son of 
Rabbi Hanina, as Rabbi Yosei, son of Rabbi Hanina, said: In 
Usha’ the Sages instituted: In the case of a woman who sold 
her usufruct property during her husband’s lifetime and then 
died, the husband can appropriate the property from the buyers, 
provided he compensates them for their loss of the purchase. 
Evidently, the wife’s property is considered to be owned by the 
husband. 


§ Rami bar Hama raises a dilemma: When a husband acquires 
the rights to his wife’s usufruct property that includes consecrated 
property, acquiring property from the Temple in this way is con- 
sidered misuse of consecrated property. In such a case, who is 
liable for having misused consecrated property?” 


Rava said: Who could be considered to have misused conse- 
crated property? Should the husband be considered to have 
misused consecrated property? Certainly not, as while it is satis- 
factory for him to acquire non-sacred items of his wife’s property, 
which are permitted for him to use, it is not satisfactory for him 
to acquire consecrated property, which it is prohibited for him 
to use. Since he does not wish to acquire these items, he cannot 
be held liable for removing them from the possession of the 
Temple. 


Should she be considered to have misused consecrated property? 
Certainly not, as also with regard to non-sacred items, which are 
permitted for use, it is not satisfactory to her that her husband 
acquire them. Nevertheless, by virtue of the rabbinic ordinance, 
he does. Evidently, her husband’s acquisition is not affected by her 
wishes, and therefore she cannot be held liable for it. 


Should the court be considered to have misused consecrated 
property, as it is their ordinance that granted the husband owner- 
ship? Certainly not, because when the Sages instituted the ordi- 
nance, and they said that a husband is considered to be like a 
buyer of his wife’s property, that was only with regard to non- 
sacred items, which are permitted for him to use. But with regard 
to consecrated property, which it is prohibited for him to use, the 
Sages did not institute the ordinance. 


Rather, Rava said: The husband is liable for having misused 
consecrated property only when he actually takes and spends" the 
money for himself, just as it is in the case of one who mistakenly 
spends consecrated coins for a non-sacred purpose." 
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NOTES 


A husband...is a buyer — 7 npt.bya: The Ra’avad 
states that a husband has the status of a buyer with 
regard to the produce of his wife's property but not 
with regard to the property itself. Concerning the hus- 
band's responsibility to care for such produce, Josafot 
and others claim that he maintains a basic level of 
responsibility similar to that of an unpaid bailee, who 
is liable only for a mishap that occurred as a result of his 
negligence. Other authorities rule that he is regarded as 
a buyer, and so he bears no responsibility at all (Ram- 
bam; Ramban). 


Misused when he spends — rosin byn: The hus- 
band is not liable for misuse even if he physically takes 
the item, as he certainly does not intend to acquire an 
item that is forbidden to him. Furthermore, as long as 
he is under the impression that the property belongs 
to him, the fact that he has picked it up and transferred 
it to his personal domain does not constitute misuse 
(Rosh). 


BACKGROUND 


Usha - xwax: Usha was a city in the Galilee and the 
seat of the Sanhedrin for a generation, starting from 
approximately 140 CE. After the bar Kokheva revolt, 
132-135 CE, when the Jewish community in Eretz Yis- 
rael was almost completely destroyed, those scholars 
who survived the revolt began to assemble in Usha, 
where the Nasi of the Sanhedrin, Rabban Shimon ben 
Gamliel 1, lived. These scholars, who had been students 
of Rabbi Akiva, accepted his spiritual leadership, and 
although they were scattered throughout the Galilee, 
they recognized Usha as the center of Torah study 
and as the seat of the Sanhedrin. In Usha, the Sages of 
that generation instituted many important ordinances, 
known as the rabbinical ordinances instituted in Usha. 
These related to various areas of halakha, including 
halakhot of ritual purity and impurity and monetary 
law. From Usha, the Sanhedrin moved to Shefaram, for 
what was apparently a brief period. 


Misused consecrated property — byr:The halakhot of 
misuse of consecrated property are stated in the Torah 
(Leviticus 5:14-16) and discussed in greater detail in 
tractate Me‘ila. The basic principle is that anyone who 
unwittingly benefits from consecrated property, e.g., 
he was unaware that the property was consecrated, is 
liable for misuse. He is liable to bring a guilt-offering 
and to pay the Temple treasury the value of the benefit 
that he derived plus an additional payment of one- 
fifth of the value of that benefit. After one misuses the 
consecrated item it is no longer consecrated, and the 
money that he pays to the Temple treasury assumes 
consecrated status. 

The Torah does not discuss the liability of one who 
intentionally misuses consecrated property. Therefore, 
atonement is not available to him either through sacri- 
fice of a guilt-offering or through payment of the value 
of the benefit plus the additional one-fifth of the value 
of that benefit. 


HALAKHA 

A husband with regard to his wife's property, who 
has misuse -yn MINK Daya: Ifa wife brought 
consecrated coins with her into her marriage, or if a 
wife's relative bequeathed consecrated property to 
her upon his death, the husband is considered to have 
misused the consecrated property only if he spends 
it for his own purposes (Rambam Sefer Avoda, Hilkhot 
Mela 7:11). 
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_ BACKGROUND 
Ax = KI: The ax referred to here is probably the Roman 
dolabra, which was used both for digging and for chop- 
ping wood. 


Dolabra 
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§ A dilemma was raised before the Sages: If the flesh of a 
borrowed animal was weakened due to the labor" it performed 
for the borrower, what is the halakha? Is the borrower liable to 
compensate the owner of the animal? 


One of the Sages, and Rav Hilkiya, son of Rav Avya, is his name, 
said to the Sage who raised the dilemma: By inference from 
your question, it seems that when a borrowed animal died due 
to ordinary labor that it performed, the borrower is liable. Why 
should that be? Let the borrower say: It was understood by you 
that I did not borrow it just to stow it in a canopy but to use it; 
therefore, if it died while I was using it, I should not be liable. 


Rather, Rava said: It is not necessary to say that if its flesh was 
weakened due to ordinary labor that the borrower is exempt from 
liability. Rather, even if the animal died due to ordinary labor, 
he is also exempt,“ as the borrower can say to the owner: It is 
self-understood that I did not borrow it just to stow it in a canopy, 
but rather in order to use it. 


The Gemara relates: A certain man borrowed an ax’ from another 
and it broke. The borrower came before Rava for judgment, who 
said to him: Go, bring witnesses" that you did not deviate from 
its regular use, and you will be exempt from liability, as this is 
comparable to a case of a borrowed animal that died due to ordinary 
labor. 


The Gemara asks: And if there are no witnesses, what is the 
halakha? The Gemara provides a precedent: Come and hear a 
similar case: There was an incident in which a certain man 
borrowed an ax from another and it broke. The borrower came 
before Rav for judgment, who said to him: Go and pay him the 
entire value of a proper ax." 


Rav Kahana and Rav Asi said to Rav: 


NOTES 


The flesh was weakened due to the labor - nama wa wns 
mown: Although a borrower of an animal is exempt from liabil- 
ity ifit died due to ordinary labor, since it is more usual that an 
animal is weakened due to labor than that it dies due to labor, 
there is reason to say that the borrower should be liable for it 
(Shita Mekubbetzet). 


The animal died due to labor, he is also exempt — nama nya 
3109 70 TNN: This halakha is puzzling. If the animal died 
by an entirely unavoidable accident, completely beyond the 
borrower's control, he is liable. How, then, can he be exempt 
from liability if it died as a result of his own use of the animal? 
One answer is that the borrower is not responsible for mishaps 
that occurred due to the owner's negligence, and if the animal 
died due to ordinary labor it can be assumed that it had a prior 
blemish or illness, which the owner should have treated. Since 
he did not, the mishap is his fault (Ramban; Ran). 


Weakening and death due to labor - max Dana nya wns: 
If one borrowed vessels or an animal, and the vessels were dam- 
aged or the animal was injured while he was using them, he 
is exempt from liability, even if the vessels broke or the animal 
died. If he used them for an unusual task or in an irregular man- 
ner, then he is liable (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 1:4; Shulhan Arukh, Hoshen Mishpat 340:1). 


HALAKHA 


The Rashba offers a different explanation: Since it is evident 
that the owner knew his animal would be weakened by the 
labor, it is presumed that he agreed to absorb that loss. By 
extension, he is also considered to have accepted to absorb 
loss from its death, as this is ultimately just the extreme case of 
the animal being weakened by its labor. 


Bring witnesses — "71D "Nx: The Ra'avad writes that since the 
incident occurred in a place where witnesses are available, the 
borrower is exempt from an oath but must provide witnesses. 
Others claim that even in a place where it is clear that there are 
no witnesses, the judges start their inquiry by asking about wit- 
nesses, to emphasize that it is preferable to decide a matter on 
the basis of testimony rather than by means of an oath (Meiri). 


A claim of damage due to labor - maxbn nana pyp nayo: 
If a borrower claimed that an animal was ‘injured or died due 
to labor it performed while it was in a place where witnesses 
are available, he is exempt only if he brings witnesses to testify 
that he did not use the animal in an irregular fashion. If it is a 
place without witnesses, he must take an oath (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 1:2; Shulhan Arukh, Hoshen 
Mishpat 3441). 
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Is this the halakha? Is it not sufficient to pay him the difference 
between the broken ax’s previous and current value? And Rav was 
silent; he did not answer. 


The Gemara concludes: And the halakha is in accordance with 
the opinion of Rav Kahana and Rav Asi, that he returns to him 
the broken tool and makes up the remainder of the tool’s previous 
value with a monetary payment." 


The Gemara relates: A certain man borrowed a pail from another 

and it broke. He came before Rav Pappa for judgment. Rav 
Pappa said to him: Bring witnesses that you did not deviate 
from its regular use, and you will be exempt from liability, as 
this is comparable to a case of a borrowed animal that died due 
to ordinary labor. 


The Gemara relates: A certain man borrowed a cat from another 
to hunt and kill mice for him. The mice banded together against 
it and killed it." Rav Ashi sat and raised a dilemma: In a case 
like this, what is the halakha?" Is this case comparable to a case 
where a borrowed animal died due to ordinary labor, or not? Rav 
Mordekhai said to Rav Ashi: Avimi of Hagronya said this in the 
name of Rava: With regard to a man who women killed, there is 
a need for neither judgment nor a judge, i.e., it is obvious that 
they are liable. In this case as well, it is obvious that the borrower 
may bring the cat to hunt mice, and he is therefore exempt from 


liability. 


There are those who say that the incident actually occurred as 
follows: The cat ate many mice, and was harmed by doing so and 
died. Rav Ashi sat and deliberated: In a case like this, what is the 
halakha? Rav Mordekhai said to Rav Ashi: Avimi of Hagronya 
said this: With regard to a man who overindulged in sexual inter- 
course to the extent that women killed him" by exhausting him, 
there is neither judgment nor judge, i.e., there is no redress since 
it is his own fault. 


Rava says: With regard to one who wants to borrow something 
from another and be exempt from liability, let him say to the 
lender at the time of borrowing: Pour me water." He will thereby 
be exempt, as it is then a case of borrowing an item and borrowing 
or hiring the services of its owner with it. 


And if the lender is perspicacious and wishes to prevent the bor- 
rower from being exempt from liability, let him say to him: Bor- 
row the item first and then I will pour the water for you. Since 
the owner will not yet be working for the borrower at the time of 
the borrowing, the exemption does not apply. 


The incident with the cat - Sanna myn: Some explain that 
Rav Ashi was uncertain whether this case could ruly be clas- 
sified as death due to labor. In the typical case of death due to 
abor, death, injury, or breakage is a direct result of perform- 
ing the labor, whereas in this case, the cat did not die as a 
direct result of hunting the mice. Therefore, he thought that 
perhaps the death should be classified as a regular mishap, 
or which a borrower is liable (Torat Hayyim). Others explain 
hat Rav Ashi’s question was based on the assumption that a 
ability when the animal dies due to 
abor because it is presumed that the owner was aware of that 
and accepted responsibility for it. 
Since mice banding together against a cat is so unusual and 


borrower is exempt from 


possibility and considered 


NOTES 
A man that women killed him -— ambep wat x33: The Meiri 
writes that this saying is not needed to serve as a proof with 
regard to the halakha in the case of the cat that ate too many 
mice. It would be relevant in a case where an animal owner 
rented out a male animal for breeding, and it died due to exces- 
sive mating. 


Let him say to him, pour me water — K2 PUK a xD: 
The commentaries ask what the novelty is to this ruling, as 
it appears to be an obvious application of the exemption of 
borrowing an item together with the services of its owner. 
Some suggest that there is no novelty, but Rava wished to offer 
practical advice to potential borrowers as to how they might 


unexpected, perhaps it can no longer be presumed that the 
owner considered that possibility and accepted responsibility 
for it (Ma‘ayanei HaHokhma). 


prevent themselves from becoming liable. Others suggest that 
this ruling serves to teach that even minimal acts of work are 
sufficient for the exemption to apply (Ritva). 
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HALAKHA 

How a borrower pays — own Osiwa %3: If one borrows 
an item and it breaks or one borrows an animal and it was 
injured or died, then the court appraises its current and 
previous values. It is returned to the owner in its current 
state, and the borrower makes up the remainder of its value 
with a monetary payment. If its value depreciated between 
he time of the mishap and the time of the court case, the 
appraisal follows the time of the mishap. This ruling is in 
accordance with the opinion of Rav Kahana and Rav Asi. If 
he item or animal was lost or stolen, then the borrower is 
iable for its whole value (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 1:3; Shulhan Arukh, Hoshen Mishpat 344:2). 


A cat who died due to mice - Da3y7 nang naw dann: 
f one borrows a cat to hunt mice, and the mice band 
ogether against it and kill it, or if the cat dies from eat- 
ing too many mice, then the borrower is exempt. These 
are considered to be cases of death due to labor (Shulhan 
Arukh, Hoshen Mishpat 340:3, and in the comment of Rema 
and Sma there). 


Pour me water — "2 PWX: If one borrowed an item and 
also borrowed or hired the services of the owner at the time 
that the item was borrowed, then the borrower is exempt 
from liability. Even if the borrower merely said to the owner: 
Give me some water to drink, and he did so, the borrower 
is exempt from liability (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:3; Shulhan Arukh, Hoshen Mishpat 346:1). 
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HALAKHA 

A teacher of children, etc. — 11 923717 "7712: With regard to 
a teacher of children, a gardener, a butcher, a bloodletter, or 
the scribe of the city, if one borrows an item from them at 
the time that they are engaged in performing work for him, 
then the borrower is exempt from liability. Some say that 
even when they are not actually working but are supposed to 
be working, if one borrows an item from them, the borrower 
is exempt from liability (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 2:3; Shulhan Arukh, Hoshen Mishpat 346:12). 


A teacher and students with regard to borrowing - 31 
DuA pyh Dram: When a teacher is able to choose which 
subject matter he teaches and can change from tractate to 
tractate, then it is considered that the students are in the 
service of the teacher. Therefore, if the teacher borrows an 
item from one of his students, he is exempt from liability. If 
the teacher is committed to teaching the subject matter of 
the students’ choice, then the teacher is in the service of his 
students. If a student then borrows an item from the teacher, 
he is exempt from liability. If the choice of material is depen- 
denton both the student and the teacher, then neither party 
is considered to be in the service of the other, and neither 
will be exempt from liability if they borrow an item from 
the other. A similar halakha applies to a community's prayer 
leader: If it is his choice when to lead the prayers, the com- 
munity is in his service, whereas if the community chooses 
when he leads the prayers, he is in their service (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 2:4; Shulhan Arukh, 
Hoshen Mishpat 34613). 


He had gone out to supervise the loading - nnyv oray 
PaT NYT: In a case where one lends or rents out an animal 
to carry a load, if he then proceeds to help with loading 
items upon the animal, this is a case of borrowing an item 
together with its owner, even if the owner did so of his own 
accord. If he went only to supervise the loading, he is not 
considered to be working for the borrower or renter. The 
borrower or renter remains liable for any mishaps (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 2:2; Shulhan Arukh, 
Hoshen Mishpat 346:4). 


BACKGROUND 

Days of the kalla - mbt sai: The kalla was a uniquely Baby- 
lonian Jewish tradition, although it may have had roots in a 
similar practice in Eretz Yisrael. The kalla was essentially a 
gathering of all the Sages. It took place twice a year, in Adar 
and in Elul, and it focused on a specific tractate, which the 
Sages would analyze and interpret. Thousands of people 
would attend the kalla gatherings, which also served as an 
extraordinary occasion of paying homage to the Torah. 
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At the time of their work — 1»N Pay yA: The Rambam 
agrees with Rashi’s explanation that the Gemara is referring to 
a case where one borrowed an item from these professionals 
at the very time that they were engaged in performing work for 
him. According to this explanation, it is difficult to understand 
what the novelty of Rava’s ruling is. It would appear to be the 
classic case of borrowing an item together with its owner. The 
Ra‘avad suggests: One might have thought that since these 
professionals are committed to perform work for everyone in 
he city, they cannot be considered the specific employees of 
an individual, and therefore the exemption when one borrows 
an item together with its owner does not apply. Rava teaches 
hat this is not so. 

Rabbeinu Tam, in contrast to Rashi, explains that Rava refers 
even to a case where the professionals were not engaged in 
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Rava says: A teacher of children," the local gardener, the local 
butcher, and the local bloodletter, and a scribe of the city, with 
regard to all of them, if someone borrows an item from them at 
the time of their work," he is exempt from liability, as the case is 
comparable to borrowing an item and borrowing or hiring its 
owner with it. This people are always considered in the employ of 
the residents of the place where they work. 


The Gemara relates: The Rabbis said to Rava: Master, you are lent 
to us to teach us Torah, and so if we borrow an item from you, we 
should be exempt from liability. These Rabbis stated this based on 
Rava’s own ruling. Rava was angered" by this and said to them: 
Do you want to take my money away from me? On the contrary, 
Iam not lent to you; rather, you are lent to me, since you assist me 
in consolidating my Torah knowledge. And this is the proof that it 
is you who are assisting me: Whereas I am able to deflect you 
from one tractate to another tractate because I am not obligated 
to teach specifically that which you want to learn, you are not able 
to deflect me from what I wish to teach. 


The Gemara comments: But it is not so that a teacher is never lent 
to his students. During the days of the kalla,”™ the gatherings for 
Torah study during Elul and Adar, the teacher is required to teach 
a specific subject, and therefore he is lent to them. During the 
rest of the days of the year, they are lent to him, as he can teach 
whatever subject matter he wishes." 


The Gemara relates: Mareimar bar Hanina rented out a mule to 
the residents of Bei Hozai. He went out to raise up a load onto 
the mule together with those who rented it. Later they were neg- 
ligent with the animal, and it died. They came before Rava for 
judgment, and he deemed them liable to pay. The Sages said to 
Rava: This is a case of a mishap that occurred due to a renter’s 
negligence in safeguarding a deposit that was rented together with 
its owner, and the halakha in sucha case is that the renter is exempt. 
Rava was embarrassed that he had ruled incorrectly. Ultimately it 
was revealed that Mareimar bar Hanina had gone out only to 
supervise the loading" but did not actually participate in loading 
the animal. Accordingly, Rava’s ruling that the renters were liable 
proved to be correct. 


The Gemara comments: This works out well according to the one 
who says that in a case of a mishap that occurred because of a 
borrower's negligence in safeguarding a deposit that was borrowed 
together with its owner, the borrower is exempt; for that reason 
Rava was embarrassed for ruling incorrectly. But according to the 
one who says that in such a case the borrower is liable, why was 
he embarrassed; wouldn't it appear that he ruled correctly? 


NOTES 


performing work for the person who borrowed from them. 
Rava teaches that since they are committed to provide services 
for all the people in the city, they are considered to be concur- 
rently in the employ of every individual in the city; whenever 
anyone borrows something from them, the exemption applies 
(see Jerusalem Talmud). The Ra'avad takes this a step further 
and states that if the item was borrowed at a time when these 
professionals were supposed to have been working, then the 
exemption will apply even if, for some reason, they were not 
actually working at the time. 


Rava was angered — 7377: Some explained that Rava took 
issue with the comparison of teaching Torah to other pro- 
fessions. Unlike people who engage in other vocations, one 
who teaches Torah does not do so because he is bound to 


his employer but because it is a mitzva. Since the basis of the 
exemption is the fact that the owner of the borrowed item is 
bound to the borrower, it should not apply to a teacher (Fin 
Yehosef). This understanding appears to be true even according 
to the Gemara’s conclusion. The fact that a teacher is not bound 
to teach a specific subject matter demonstrates that he is not 
bound to his students (Ma‘ayanei HaHokhma). 


The days of the kalla - mot sai: Rashi explains that the 
reference here is to the days of public gatherings before the Fes- 
tivals, in which the public would be taught the halakhot of the 
upcoming Festival. Others explain that the reference here is to 
the standard meaning of: The days of the kalla, i.e., the months 
in which the public came to study the main issues of a specific 
tractate that had been announced during the previous year. 
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The Gemara emends the details of the incident: Those that 
rented the mule were not negligent with it. Rather, it was stolen 
from them and then it died naturally in the house of the thief. 
And those who rented the mule came before Rava for judgment, 
and he deemed them liable. The Sages said to Rava: This is a 
case of theft of a deposit that was borrowed together with bor- 
rowing the services of the owner, and so the borrower should be 
exempt. Rava was embarrassed that he had ruled incorrectly. 
Ultimately it was revealed that Mareimar bar Hanina had gone 
out only to supervise the loading but did not actually partici- 
pate in loading the animal. Accordingly, Rava's ruling proved to 


be correct. 
MI SHN There is one who borrowed a cow. He 
borrowed it for half of the day and 
rented it for the other half of the day; or he borrowed it for 
today and rented it for tomorrow; or he rented one cow and 
borrowed another one from the same person. And in one of 
the first two cases, the cow died and it is not clear during which 
period the cow died. Orin the last case, one of the cows died and 
it is not clear whether it had been the borrowed cow or the rented 
cow. If the lender" then says: The borrowed cow is the one that 
died; or: It died on the day that it was being borrowed; 


or: It died during the period in which it was being borrowed, 
so that, according to his claim, the borrower is liable to pay for 
the cow, and the other one, the borrower, says: I do not know 
what happened, the borrower is liable to pay. 


If the renter says: The rented cow is the one that died; or: It 
died on the day that it was being rented; or: It died during 
the period in which it was being rented, and the other one, 
the owner of the cow, says: I do not know what happened, the 
renter is exempt. 


If this owner says with certitude: The borrowed cow is the one 
that died, and that renter says with certitude: The rented cow is 
the one that died, then the renter takes an oath that the rented 
cow is the one that died, and he is then exempt from liability. 


If this one says: I do not know what happened, and that one 
says: I do not know what happened, then they divide the dis- 
puted amount. The bailee is liable to pay for only half the value 
of the cow. 


HALAKHA 


Borrowing and renting - myst TPR: One borrowed 
a cow for one half of the day and rented it for the other 


his claim with certitude and the bailee is uncertain about 
his claim, the bailee must take an oath supporting his claim 


half of the day; or he borrowed it for one day and rented it that the rented one died or stating that he does not know 


for the next; or he rented one cow and borrowed another 
one from the same person. Then the cow, or one of the 


what happened. If the owner makes an uncertain claim, 
then the bailee is required to take the standard bailees'oath 


cows, died. One case is that the lender says: The borrowed that the animal died naturally, and then that oath may be 


cow is the one that died; or: It died on the day that it was 


extended, so that he is also required to take an oath either 


being borrowed; or: It died during the period in which it that it was the rented cow that died or that he does not 


was being borrowed. The bailee says: | do not know what 
happened. Another case is that the bailee says: The rented 
cow is the one that died; or: It died on the day that it was 
rented; or: It died during the period during which it was 
being rented; and the owner of the cow says: | do not know 
what happened. In all of these cases, the burden of proof 


rests upon the claimant. 


know what happened. 

These halakhot are based on the conclusion of the 
Gemara, and they are not in accordance with the opinion 
of Sumakhos, who holds that in such cases the disputed 
amount is divided between the parties (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 3:3; Shulhan Arukh, 
Hoshen Mishpat 344:4). 


If a proof cannot be provided, then if the owner makes 


NOTES 
The lender — Sewn: The commentaries note that when referring 
to the owner's claim, the mishna describes the owner as the lender, 
whereas when referring to the bailee’s claim, the mishna describes 
the bailee as the renter. The Ritva explains that the mishna describes 
each party according to the way he would present his claim. 


NOTES 


The bailee’s oath for a deposit that was rented or borrowed — 
TANVI myw ,DWawT nyag: The oath imposed upon a bailee is 
unique in that, in contrast to other oaths required by Torah law, the 
owner can demand the bailee take the oath even if the owner does 
not necessarily have definite knowledge of what happened. This is 
intended to motivate the bailee to take extra care in safeguarding 
the deposit. It is also meant to prevent a situation where a mishap 
occurs to the item as a result of the bailee’s negligence but the bailee 
rationalizes that it was not truly his fault (Ramban). In addition, in 
many cases of a mishap, only the bailee is aware of what happened, 
while the owner is not. In order to allow an owner to discover what 
happened, the Torah provides him the option of demanding that 
he bailee take an oath (Ritva). 

The mishna here presents a case in which there is a disagreement 
whether a cow that died had been rented or borrowed. It is apparent 
rom the mishna and Gemara that the owner does not have the 
option to directly demand that the bailee take an oath as to whether 
he cow was rented or borrowed. Noting this, Tosafot ask: Since an 
owner has a right to demand that the bailee take an oath as to what 
happened to the cow, why can he not also demand that the bailee 
ake an oath as to the nature of the agreement for that cow? The 
Ramban answers by explaining that the basis for requiring a bailee 
o take an oath does not apply to such a claim. The oath taken by 
a bailee testifies to the way in which he safeguarded the deposit 
and to the fact that he safeguarded it appropriately. An owner is 
provided the right to demand such information. By contrast, a claim 
about whether the dead animal was rented or borrowed relates not 
to the way in which it was safeguarded but to the very nature of the 
arrangement, and so the unique right of an owner of a deposit to 
demand an oath do not apply in that case. 

The commentaries discuss whether it is still possible for the 
owner to demand that the bailee take an oath about the nature of 
the arrangement by extending the oath in which the bailee states 
that he safeguarded the cow faithfully. As in general the halakha 
is that once a defendant is required to take one oath, the plaintiff 
may demand that he take additional oaths about other issues, the 
commentaries ask if that halakha applies in this case. The Ritva 
explains that if the bailee takes a bailee’s oath, then indeed, such 
a possibility exists. Nevertheless, the Gemara here discusses a case 
where the bailee did not take any oath at all, either because the 
owner believed the bailee when he said that the animal died or 
because there were witnesses to the death. Consequently, there is 
no oath that can be extended. 
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NOTES 


| have one hundred dinars in your possession, etc. — b ma 
"373: Ostensibly, the case in the mishna, in which all agree 
that the cow had been rented or borrowed and the issue is 
whether the bailee is liable, is similar to a case in which all 
agree that money was borrowed and the dispute pertains to 
whether the borrower paid the loan back to the lender. But in 
such a case, even Rav Nahman concedes that the defendant 
is liable. Why, then, does the mishna rule that the bailee is 
exempt in the case of the cow? 

The Ramban explains that in fact the cases are not similar. 
Once the bailee claims that the animal that died had been 
rented, it is comparable to a case where one states with certi- 
tude that he paid back the money he had borrowed. Therefore, 
the dispute between Rav Nahman and Rav Huna and Rav 
Yehuda is applicable also to the case in the mishna. 


A case where there is a matter of an oath between them - 
[PPA manaw Poy wry tiaa: The Gemara interprets the mishna 

in accordance with the opinion of Sumakhos, although the 

halakha is not decided in accordance with his opinion. Some 

ask why Rav Nahman felt compelled to explain the mishna 

in a way that does not conflict with his opinion. The Ramban 

explains that the Gemara interpreted only the latter clauses 

of the mishna in accordance with the opinion of Sumakhos. 
It is possible that the first clause is unanimously agreed upon, 
and therefore Rav Nahman needed to demonstrate that the 

mishna does not stand in opposition to his opinion. 
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NOTES 


Since he cannot take an oath he must pay -biv Ixy Jina 
own yaw: The commentaries question why it is necessary 
to explain the mishna as involving an oath due to admitting 
to part of a claim. Even if there was no admitting to part of 
a claim, since the bailee is required to take the bailees’ oath 
anyway, it should be possible to extend the oath and require 
that he also take an oath as to whether the cow that died was 
rented or borrowed. One solution is that, according to the 
opinion of the Ra’avad and the Ra’ah, the halakha that one 
who is unable to take an oath must pay applies only when a 
person is unable to take an oath directly required by Torah law. 
By contrast, it does not apply to a case where he is unable to 
take an extended oath. 
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GEMARA Conclude from the mishna that in a 


comparable situation, where one says to 
another: I have one hundred dinars in your possession, and the 
other one says: I do not know whether or not I have your money, 
that the defendant is liable to pay. 


The Gemara suggests: Let us say that it is a conclusive refutation 
of the opinion of Rav Nahman. As it was stated that the amora’im 
disagreed about the following case: With regard to one who 
approaches another and says: I have one hundred dinars in your 
possession, and the other says: I do not know, Rav Huna and 
Rav Yehuda say: The respondent is liable to pay, because he did 
not deny the claim. Rav Nahman and Rabbi Yohanan say: He is 
exempt from payment. 


The Gemara refutes this contention: Just as Rav Nahman says in 
that context: He is liable to pay only in a case where there is a 
matter ofan oath between them, here too, it is a case where there 
is a matter of an oath between them." In that case, Rav Nahman 
rules that he is liable to pay only if he is already liable to take an 
oath concerning his denial of part of the claim. Since he does not 
know if he owes this sum, and he is therefore unable to take the 
oath he is liable to take, he must pay. In this case as well, since 
the bailee does not know what occurred, he cannot take an oath, 
and must pay. 


The Gemara asks: What are the circumstances of a matter of an 
oath? The Gemara explains: This in accordance with the statement 
of Rava, 


HALAKHA 
If he admits he received the money but does not know if he 


I have one hundred dinars in your possession - Ja b Ta: 
If one says to another: | have one hundred dinars in your pos- 
session, as | gave the money to you as a loan or a deposit. And 
the other one says: | do not know whether or not | received 
the money, then the defendant must support his claim with 
an oath, called an oath of inducement, and then he is exempt. 
If he wishes to fulfill his obligation to Heaven, he should pay. 


returned it, then he is liable to pay the money. In that case, the 
claimant is not even required to take an oath of inducement, 
but the defendant may cast a ban upon anyone who takes his 
money illegitimately (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 1:7; Shulhan Arukh, Hoshen Mishpat 75:9). 
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as Rava says: One who approaches another and says: I have one 
hundred dinars in your possession, and the other says: You 
have in my possession only fifty dinars that I am sure about, and 
as for the rest, I do not know. As one who admitted to part ofa 
claim, he is liable, by Torah law, to take an oath that he does not 
owe the other fifty dinars. Since he cannot take an oath to that 
effect, as he is unsure if he owes it, he must pay." 


BAVA METZIA: PEREK VIII: 98A° .n¥ ann pp 


One who admits to half and does not know about the rest — 
NWA YTV ivg MYM TMT: One person says to another: | 
have one hundred dinars in your possession. And the other 
one says: | am aware of your having only fifty dinars in my 
possession, and as for the rest, | do not know whether or not | 
have it. In this case, since the bailee is unable to take an oath, 
he must pay the entire sum that was claimed. The claimant 
is not even required to take an oath of inducement, but the 
defendant may cast a ban upon anyone who takes his money 


HALAKHA 


illegitimately. This ruling is in accordance with the opinion of 
Rava. If the defendant said: | admit to borrowing all the money 
and | certainly paid back half but | do not know whether or not 
| paid back the other half, then he is required to take only an 
oath of inducement, which is required by rabbinic law, but not 
an oath of one who admits to part of a claim, which is an oath 
required by Torah law (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 4:7; Shulhan Arukh, Hoshen Mishpat 75:13). 
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The Gemara explains how the mishna can be interpreted as referring 
to a case in which the defendant makes a partial admission, thereby 
requiring him to take an oath: You find it in the first clause," i.e., 
in the first two cases of the mishna, in a situation where he took 
hold of two cows, and in the latter clause, i.e., in the third case, in 
a situation where he took hold of three“ cows. 


The Gemara explains: One can interpret the first clause to be refer- 
ring to a case where one took hold of two cows, as follows: The case 
is that the owner said to the bailee: I delivered two cows to you 
under the agreement that one half of the day you would have them 
through borrowing and the other half of the day through renting, 
or, alternatively, one day through borrowing and one day through 
renting. And I claim that both died during a period of borrowing, 
so you are liable to pay for both of them. 


And the borrower said to him: With regard to one of them, yes, I 
admit that it died during a period of borrowing. But with regard 
to the other one, I do not know whether it died during a period 
of borrowing or if it died during a period of renting. Because he 
admits to part of the claim, he is required to take an oath in order to 
be exempt from the rest of the claim. As he concedes that he does 
not know what happened, he is unable to take such an oath. The 
halakha is that since he is unable to take an oath, he must pay for 
both cows. 


And one can interpret the latter clause to be referring to a case 
where he took hold of three cows, as follows: The case is that the 
owner said to the bailee: I gave three cows to you; two through 
borrowing and one through renting. And I claim that those two 
that were being borrowed were the ones that died. And the bor- 
rower Said to him: Yes, I admit that one of the cows that was 
borrowed died. But with regard to the other one that died, I do 
not know if it was the other cow that was being borrowed that 
died, and so the cow that is still alive is the one that was being 
rented, or if the one that was being rented died, and this one 
that is still alive is the one that was being borrowed. Because he 
admits to part of the claim, in order to be exempt from the rest of 
the claim he is required to take an oath. As he concedes that he 
does not know what happened, he is unable to take such an oath. 
And the halakha is that since he is unable to take an oath, he must 
pay for both cows. 


The Gemara explains how the mishna can be interpreted even 
according to the unique opinion of Rami bar Hama: And the 
mishna can be interpreted in accordance with the opinion of Rami 
bar Hama, who says: In order for any of the four types of bailees 
to be required to take an oath, they need to make both a denial of 
part of the owner’s claim and an admission of another part of 
his claim. According to his opinion, you find the bailee is liable to 
take an oath in the first clause, i.e., in the first two cases of the 
mishna, in a situation where he took hold of three cows, and in 
the latter clause, i.e., in the third case, in a situation where he took 
hold of four cows. 


HALAKHA 


The first clause where he took two, and the latter clause where 
he took three - wwa KDD) DWI KW: An owner conveyed to 
another two of his cows for one day, halfofthe day to be borrowed 
and the other half of the day to be rented. Now he claims that both 
cows died while they were being borrowed. The bailee admits that 
one of them died while it was being borrowed, but he claims that 
he does not know during which period the other cow died. Since 
the bailee is unable to take an oath, he must pay for both cows. 


In another case, the owner conveyed to another three cows, two 
to be borrowed and one to be rented, and two of them died. The 
owner claims that the two that were borrowed were the ones that 
died. The bailee admits that one of the dead cows was borrowed, 
but claims that he does not know whether the other cow that died 
had been borrowed or rented. Since the bailee is unable to take an 
oath, he must pay for both cows (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 3:4; Shulhan Arukh, Hoshen Mishpat 345:1-2). 


NOTES 
You find it in the first clause, etc. - ab Anawa 


^D KW: The early commentaries note “that the 
ensuing discussion is not part of the original text 
of the Gemara but is an addition from Rav Yehudai 
Gaon. Consequently, although the text here pres- 
ents one possible interpretation of the mishna, other 
interpretations are also possible and valid (Ramban; 
Rashba). 


And the latter clause where he took three - Kap) 
wows: The obvious difficulty presents itself. The 
mishna clearly states that the case involved two 
cows. How, then, is it possible to interpret it as 
referring to three cows? The Ra’avad explains that, 
according to this interpretation, the mishna is refer- 
ring only to the two cows concerning which there is 
a dispute. It does not mention the cow about which 
the owner and bailee agree. 

The commentaries also point out that if the 
mishna were interpreted to be referring to a case 
where the bailee admitted that the rented cow died 
due to his negligence, then it could also be explained 
as referring to a case where an oath is required even 
if there are just two cows. They ask why the mishna 
did not entertain this possibility. One answer is that 
apparently the Gemara understood that the mishna 
is not referring to cases involving negligence (Shita 
Mekubbetzet; Maharsha; Ein Yehosef). 
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NOTES 

That which the owner claimed from him he did 
not admit to at all — 1 stim Kb yew mi: Some 
commentaries explain that the admission concerns 
a different matter than the claim since the claim was 
about borrowing and the admission was about rent- 
ing. Others suggest that they are considered different 
matters since the claim pertained to one cow and the 
admission pertained to a different cow (see Ramban). 
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The Gemara elaborates: One can interpret the first clause to be 
referring to a case where he took hold of three cows, as follows: The 
case is that the owner said to the bailee: I gave three cows to you 
under the agreement that one half of the day you would have them 
through borrowing and the other half of the day through renting, 
or, alternatively, one day through borrowing and one day through 
renting. And I claim that all three of them died during a period of 
borrowing, and so you are liable to pay for all of them. 


And the borrower said to him: With regard to one of them, this 
matter never occurred, as I took only two cows from you. And, as 
for the two cows I did take, with regard to one of them, yes, I admit 
that it died during a period of borrowing. But with regard to the 
other one, I do not know whether it died during a period of bor- 
rowing or if it died during a period of renting. Because the bailee 
admits to part of the claim and denies another part of the claim, he 
is required to take an oath in order to be exempt from the rest of the 
claim. As he concedes that he does not know what happened, he is 
unable to take such an oath. The halakha is that since he is unable 
to take an oath, he must pay for all three cows. 


One can interpret the latter clause to be referring to a case where 
he took hold of four cows, as follows: The case is that the owner said 
to the bailee: I gave four cows to you, three through borrowing 
and one through renting. And I claim that those three that were 
being borrowed were the ones that died. And he said to him, 


i.e, the borrower said to the owner: With regard to one of the cows 
that you claim, this matter never occurred, as I never took that 
cow from you. And as for the cows that I did take that died, with 
regard to one of them, yes, I admit that it was a cow that was being 
borrowed that died; but the other cow that died, I do not know 
whether it was the cow that was being rented that died, and so the 
cow that is still alive is the one that was being borrowed, or whether 
the cow that was being borrowed died, and so the cow that is still 
alive is the one that was being rented. Because the bailee admits to 
part of the claim and denies another part of the claim, he is required 
to take an oath in order to be exempt from the rest of the claim. As 
he concedes that he does not know what happened, he is unable to 
take such an oath. The halakha is that since he is unable to take an 
oath, he must pay for all three cows. 


§ The mishna teaches: The bailee rented one cow and borrowed 
another one. This owner says with certitude: The borrowed cow is 
the one that died. And that renter says with certitude: The rented 
cow is the one that died. In this case, the renter takes an oath that 
the rented cow is the one that died and then he is exempt. 


The Gemara asks: But why should he take an oath? That which the 
owner claimed from him, he did not admit to at all," and that 
which the bailee admitted to, the owner had not claimed from him. 
In order to be required to take an oath, the bailee must admit to part 
of the owner's actual claim. Ulla said: The mishna is referring to a 
case where the owner required the bailee to take another oath by 
extending the oath that he had already required him to take. 


The Gemara elaborates: For example, this is a case where the owner 
said to him: Take an oath to me, in any event, that the cow died 
naturally, and not as a result of your negligence. The owner has a 
right to demand such an oath. And since the bailee is made to take 
an oath that the cow died naturally, that oath can be extended such 
that he can also be made to take an oath that it was the cow that 
was rented that died. 
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The mishna concludes: If this one says: I do not know what hap- 
pened, and that one says: I do not know what happened, then they 
divide the disputed amount. The bailee is liable to pay for only half 
the value of the cow. The Gemara asks: In accordance with whose 
opinion is this? It is in accordance with the opinion of Sumakhos," 
who says: When there is property of uncertain ownership, the 
parties divide it equally between them. 


§ Rabbi Abba bar Memel raises a dilemma: If one borrowed 
a cow together with borrowing the services of its owner, and 
then, before returning the cow, he rented the cow from the owner 
without borrowing the services of its owner,“ what is the halakha? 


Do we say: The borrowing stands by itself and the renting stands 
by itself, i.e., they are two independent transactions, and so the 
bailee is liable for any mishap that occurs during the renting period, 
as the owner’s services were not borrowed by him during that time? 
Or, perhaps the subsequent renting is related to the prior borrow- 
ing and is an extension of it. It could be said that the renting is related 
to the borrowing because a renter is liable for theft and loss, as is 
a borrower. Perhaps the liability resulting from renting that imme- 
diately follows a period of borrowing is a downgraded form of the 
liability undertaken at the start of the period of borrowing. If so, then 
in this case, since the bailee bore no liability during the borrowing 
period, as the cow was borrowed while the owner was providing his 
services to the borrower, the bailee will not bear liability during 
the rental period. 


If you say that in such a case, the subsequent renting is related to 
the prior borrowing and is an extension of it, then in the reverse 
case, where one rented a cow together with borrowing the services 
of its owner, and then, before returning the cow, he borrowed it 
from the owner without borrowing the services of its owner, what 


is the halakha? 


Do we say that the subsequent borrowing is certainly not related 
to or an extension of the prior renting, as a borrower undertakes a 
higher level of liability than a renter? Or perhaps, since the subse- 
quent borrowing is partially related to the prior renting, as the 
borrower is liable for theft and loss just as a renter is, itis considered 
as though it were related entirely to it and is an extension of it. 
Consequently, the exemption of using an item together with its 
owner's services also applies to the subsequent borrowing. 


If you say: In such a case, we do not say that since the subsequent 
borrowing is partially related to the prior renting, it is considered 
as though it were entirely related to it and is an extension ofit, then 
in a case where one borrowed a cow together with borrowing the 
services of its owner, and then, before returning the cow, he rented 
it from the owner without borrowing the services of its owner, and 
then at the end of the renting period, he again borrowed it without 
the owner’s services, what is the halakha? 


One borrowed it with its owner and then he rented it with- 
out its owner, etc. - ^3) ooyaa xbw mY odyaa adyy: 

f one borrowed a cow together with borrowing the services of its 
owner, and he then rented it from the owner without borrowing 
he services of its owner, then the bailee is exempt from liability, 
since the rental period is considered to be an extension of the 
borrowing. If one rented a cow together with borrowing the 
services of its owner and then borrowed it without borrowing 
he services of its owner; or if one borrowed a cow together with 
borrowing the services of its owner and then rented it without 
borrowing the services of its owner, and then again borrowed it 
without borrowing the services of the owner; or if he rented a 

cow together with borrowing the services of its owner and then 

borrowed it without borrowing the services of its owner, and then 

again rented it without borrowing the services of its owner, in all 

of these cases, it is uncertain whether the exemption of having 

he owner provide services to the bailee applies. 


HALAKHA 


Some say that in the case in which one rented a cow together 
with borrowing the services of its owner and then borrowed 
it without borrowing the services of its owner, the exemption 
definitely applies to the borrowing period (Rema, citing Tur and 
Rosh). Some rule that if the cow was initially rented with borrow- 
ing the services of the owner and then was rented again without 
borrowing the services of the owner, then the exemption also 
applies to the second period, as the second period is certainly 
considered an extension of the first period. If during the first 
rental period the cow was rented without borrowing the services 
of the owner and during the second period it was rented with 
borrowing the services of the owner, then the exemption does 
not apply to the first period (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 2:10; Shulhan Arukh, Hoshen Mishpat 346:14-15). 


NOTES 
Whose opinion is this? It is Sumakhos — piano pn x7 
xm: It is unanimously agreed that there is a basic prin- 
ciple that the burden of proof rests upon the claimant. 
The novelty of Sumakhos’ opinion is that he applies the 
principle even to a case where one side has presumptive 
ownership of the disputed item, provided that neither 
side can prove his claim (Ritva). 

Generally, when a mishna is taught without attribu- 
tion, this indicates that it is the accepted halakha. That is 
not true in this case, as the halakha is not in accordance 
with the opinion of Sumakhos. This mishna was taught 
in accordance with his opinion not to indicate that this 
is the accepted halakha, but in order to highlight the dif- 
ferences between the case where both parties claim not 
to know what happened and the case where only the 
bailee claims not to know. According to the Rabbis, who 
disagree with Sumakhos, there is no practical distinc- 
tion between these cases, but according to Sumakhos 
there is. Therefore, it was more enlightening to teach the 
mishna in accordance with his opinion (Nimmukei Yosef). 


One borrowed it with its owner and then he rented it 
without its owner - wovaa xbw mow ooyaa ayy: 
Rashi explains that the case involved two separate 
agreements. First, the cow was borrowed. Then, after the 
conclusion of the borrowing period, the cow was rented. 
Because the cow was never returned to its owner in 
between the two periods, there is reason to suggest that 
the latter period was an extension of the former. The Rif 
disagrees. He holds that if the arrangement was made 
in this way, then the two periods cannot be considered 
related to each other. Rather, this was a situation where 
the cow was initially lent for a fixed period of time, and 
then the parties agreed that during the latter part of that 
period the cow would be considered rented. It is only 
in such a case that there is reason to assume that the 
liability in the rental period is built on the basis of the 
liability that exists in the borrowing period. 
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Do we say that the second period of borrowing returns to its 
original place, i.e., is the third period, in which one borrowed the 
cow, essentially a continuation of the first period? Or, perhaps, 
the period of renting serves as an interruption in the middle of 
the two periods of borrowing, such that the third period cannot 
be seen as a continuation of the first period? 


Similarly, in another case, one rented a cow together with borrow- 
ing the services of its owner. And then, before returning the cow, 
he borrowed it from the owner without borrowing the services of 
its owner. And then, at the end of the borrowing period, he again 
rented it, without borrowing the services of the owner. What is 
the halakha? Do we say that the second period of renting returns 
it to its original place, i.e., is the second period essentially a continu- 
ation of the first period? Or, perhaps the period of borrowing 
serves as an interruption in the middle of the two periods of 
renting, such that the third period cannot be seen as a continuation 
of the first period. 


The Gemara concludes: These dilemmas shall stand unresolved.® 


MI SHNA In the case of one who borrowed a cow, 


and the lender sent it to the borrower by 
the hand of his son, or by the hand of his slave, or by the hand of 
his agent, or by the hand of the borrower’s son, or by the hand 
of his slave, or by the hand of the agent of the borrower; and it 
died on the way, the borrower is exempt, because the period of 
borrowing begins only once the cow reaches his domain. 


The borrower said to the lender: Send it to me by the hand of my 
son, or by the hand of my slave, or by the hand of my agent, or 
by the hand of your son, or by the hand of your slave, or by the 
hand of your agent. Or, in a case where the lender said explicitly 
to the borrower: I am sending it to you by the hand of my son, or 
by the hand of my slave, or by the hand of my agent, or by the 
hand of your son, or by the hand of your slave, or by the hand of 
your agent; and the borrower said to him: Send it as you have said, 
and he then sent it, and it died on the way, then the borrower is 
liable to pay the lender the value of his cow. Since the borrower 
agreed to the cow’s being brought to him by the hand of another, 
he bears liability from the moment the cow was transferred into 
that person’s possession." 


And, so too, this is the halakha at the time when the borrower 
returns it" to the lender. The borrower is absolved of liability only 
once the cow is transferred to the lender himself or to someone 
who the lender agreed will bring it to him. 


HALAKHA 


One who borrowed a cow and the lender sent it by the hand 
of his son, etc. -^31 a va AN mya beiw: If one lent his 


cow, sending it to the borrower by the hand of the owner's son, 


or by the hand of his slave, or by the hand of his agent, or by 
the hand of the borrower's son, or by the hand of his slave, or 


by the hand of the borrower's agent, and it died on the way, 


then the borrower is exempt. If the borrower said to the lender: 
Send it to me by the hand of your Hebrew slave, or by the hand 
of your agent, or if the lender told the borrower that he was 
doing so and the borrower agreed, then the borrower is liable 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 3:1; Shulhan 
Arukh, Hoshen Mishpat 340:5). 
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And so too at the time when he returns it — A iNaw myw 12): 
If a borrower returns an item to its owner, sending it by the 
hand of another, and the cow dies before reaching the domain 
of the owner, the borrower is liable. If the borrower sends the 
item by the hand of another with the lender's agreement, then 
the borrower is exempt. This applies only when the item was 
returned during the period of borrowing. Once the period has 
ended, the borrower bears the more limited liability of a paid 
bailee (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 3:2; 
Shulhan Arukh, Hoshen Mishpat 340:8). 
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GE M A The mishna states that if the borrower 

agrees to have the lender send the cow by 
the hand of the lender’s slave, and it died on the way, then the 
borrower is liable. The Gemara asks: But isn’t the hand ofa slave 
legally like the hand of his master; as long as the cow is in the 
possession of the lender's slave, it is not considered to have left 
the lender’s possession. Why, then, is the borrower liable? 


The Gemara presents two resolutions: Shmuel said: The mishna 
is referring to a Hebrew slave,” whose master does not acquire 
his person. Therefore, property in the slave’s possession is not 
considered to be in his master’s possession. Rav said: You may 
even say that the mishna is referring to a Canaanite slave,™ as this 
case may be considered like one in which the borrower said to 
the lender: Hit the cow with a stick’ and then it will come on its 
own to me. Just as in that case the borrower is liable once the cow 
leaves the lender’s domain, so too in this case he is liable once the 
cow leaves the lender’s domain, irrespective of the fact it was 
brought by the lender’s slave. 


The Gemara raises an objection from a baraita: If one borrows a 
cow; and, with the agreement of the borrower, the lender sends 
it to him by the hand of his son or by the hand of his agent; and 
it dies on the way, then the borrower is liable. If the lender sent it 
by the hand of his slave, then the borrower is exempt. The final 
clause appears to contradict the mishna’s ruling. 


The Gemara elaborates: Granted, according to the resolution of 
Shmuel, one can explain that the mishna is referring toa Hebrew 
slave, whereas the baraita is referring to a Canaanite slave. But 
according to the resolution of Rav, who maintained that the 
mishna is referring to a Canaanite slave, the contradiction is 


difficult. 


The Gemara presents a modified version of Rav’s resolution: Rav 
could say to you: Do not say in explanation of the mishna that 
the case may be considered like one in which the borrower said 
to the lender: Hit the cow with a stick and then it will come on its 
own. Rather, say that it is referring to a case where the borrower 
actually said to the lender:" Hit the cow with a stick and then it 
will come to me on its own. Accordingly, one can explain that the 
baraita is referring to a case where he did not say this, and there- 
fore, as long as the cow is still in the procession of the slave, the 
borrower is not liable. 


As it was stated: One said to another: Lend me your cow. And 
the lender said to the borrower: By whose hand shall I send it? 
And the borrower said to him: Hit the cow with a stick and then 
it will come" on its own to me. Rav Nahman says that Rabba bar 
Avuh says that Rav says: In this case, the halakha is that once the 
cow left the domain of the lender and then it died, the borrower 
is liable. 


NOTES 


Hit the cow with a stick - bpna mga: A basic principle is 
hat a bailee’s liability begins only when he takes possession 
of the item that he is responsible to safeguard. How, then, can 
he Gemara state that the borrower becomes liable from the 
moment the cow leaves the lender's domain? Some explain 
hat, although his liability as a bailee does not begin until 
he cow actually reaches him, since he agreed to have the 
cow sent to him and from that point the lender relies upon 
him, he becomes a guarantor for the item and is therefore 
iable (Ran). 


Say that it is referring to where he said to the lender — xia" 
ab axa: This suggestion would appear to be untenable, as 
the mishna explicitly states that the borrower had instructed 
the lender to send the cow by the hand of his slave. One reso- 
lution of this difficulty is to explain that the borrower actually 
included both clauses in his instruction to the lender, and 
the mishna recorded only the second. According to this, the 
borrower actually said: Send the cow by hitting it with a stick, 
but if you prefer not to do so, then send it by the hand of your 
slave (Torat Hayyim). 


BACKGROUND 


Hebrew slave — ay tay: A Hebrew slave is an adult male 
Jew who becomes the slave of another Jew. There are two 
ways in which a Jew can enter into slavery: The court can sell 
a thief into slavery if he does not possess the means to make 
restitution for his theft (Exodus 22:2): or, if a Jew becomes 
impoverished, he may choose to sell himself to seek relief from 
his poverty (Leviticus 25:39). A Hebrew slave sold by the court 
is emancipated after serving his master for six years (Exodus 
21:2). One who sells himself as a slave may sell himself for six 
years or for a longer period. In the event of his master's death, 
a Hebrew slave is required to continue serving his master’s son 
until the end of the period for which he was sold. If the master 
has no sons, the slave is not obligated to continue serving 
other heirs. In the Jubilee Year, all Hebrew slaves are eman- 
cipated irrespective of how long they have served (Leviticus 
25:40). When a Hebrew slave attains his freedom in one of 
these manners, his master or his master’s heirs must give him 
a severance gift (Deuteronomy 15:13-14). A Hebrew slave may 
also attain his freedom by paying his master the value of the 
remainder of the term for which he was sold. 


Canaanite slave — 13933 tay: This refers to a gentile slave 
or maidservant purchased by a Jew (Leviticus 25:44-46). A 
gentile slave purchased by a Jew must be immersed in a ritual 
bath, and, if male, also circumcised. These acts signify a change 
in the slave's status. Though not yet a Jew in all respects, a 
Canaanite slave must observe all of the Torah’s prohibitions 
and must fulfill all positive mitzvot that are not time bound. 
Although a Canaanite slave must serve his master for life and 
is inherited by his master’s heirs, his master can emancipate 
him by handing him a bill of manumission. At that point the 
slave becomes fully Jewish, although the Sages required him 
to immerse again in a ritual bath to symbolize his conversion. 


HALAKHA 


One who sends an item by the hand of a Canaanite slave — 
W2 Tay Pa nbiwn: If one borrows an item, and the lender 
sends it to the borrower by the hand of the lender's Canaanite 

slave, then since the possession of a slave is legally considered 

the possession of his master, the item is not considered to have 

left the lender's domain. Consequently, the borrower is not 
liable until the item actually reaches his domain. This applies 

even if the borrower told the lender to send it in that manner. 
This ruling is in accordance with the opinion of Shmuel, and it 
is based on the assumption that Rav and Shmuel disagree with 

each other. The halakha is in accordance with the opinion of 
Shmuel, as it is in all of his disputes with Rav about monetary 

law (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 3:1-2; 

Shulhan Arukh, Hoshen Mishpat 340:6, 8). 


Hit the cow with a stick and it will come - bpna AWD 
xian: Even if a borrower instructs a lender to hit the cow he 
wishes to borrow with a stick, so that it will go to the borrower 
on its own, and the owner does so, the borrower still does not 
become liable for the cow until it enters his domain. This ruling 
is in accordance with the opinion of Rav Ashi (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 3:2; Shulhan Arukh, Hoshen 
Mishpat 340:7). 
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NOTES 


Rav Ashi said, with what are we dealing here - vax 
JPPoY INNI NIT Wr I7: The later commentaries note 
that Rav’s statement and the statement of the baraita are 
identical. On what basis, then, does Rav Ashi presume that 
only the baraita can be interpreted as referring to a specific 
case? Why does he not similarly interpret Rav's statement 
in that way? They explain that there is a basic distinction 
between the formulation of tannaitic and amoraic state- 
ments. Tannaitic statements in baraitot and mishnayot are 
terse and concise, and therefore, even when they refer 
only to very limited circumstances, that fact is not always 
stated explicitly. By contrast, the amora’im elucidated their 
opinions with greater detail. If an amora intended for his 
statement to apply only to a specific case, he would say so. 
fhe did not, if may be assumed that his statement applies 
o all standard cases (Torat Hayyim). 


A case where the courtyard of the borrower, etc. — 133 
^D) bygiw bw sign aww: The baraita cannot be referring 
o the opposite case, where the courtyard of the lender 
is situated farther away from the public domain than 
he courtyard of the borrower. Were that the case, the 
ender would presumably have a right of entry through 
he borrower's courtyard. The fact that the lender would 
have even a minimal right to the borrower's courtyard 
would mean that even when the cow enters that court- 
yard, it cannot be considered to have fully left the lender's 
domain (Ra’avad). 


In which there are corners — %13 RBC: Rashi explains 
hat this is referring to corners in the courtyard of the 
ender, to which the cow might go and stay. The Arukh 
interprets it as a reference to a crocked pathway that leads 
rom the lender's courtyard to the borrower's courtyard. 
The commentaries explain that such pathways belong 
neither to the borrower nor the lender. Rather, they lead 
o the courtyards of others. Therefore, there is reason to 
hink that the borrower might not rely on the fact that 
he cow will come to him until it actually reaches his own 
courtyard (Shita Mekubbetzet). 


Misused consecrated property according to the finan- 
cial advantage — n%m naiv 3 Syn: Rashi explains this 
is referring to the value of the borrower being indebted 
o him. It is due to the value of this direct benefit that the 
ender receives that he is liable for misuse of consecrated 
property. The Rid offers an alternative explanation. He 
cites the Gemara in tractate Karetot, which teaches the 
ollowing derivation: With regard to the misuse of con- 
secrated property, if one causes another to benefit from 
consecrated property, it is as though he himself derived 
hat benefit. Therefore, even if the lender does not actually 
receive benefit from lending the item, since he caused 
he borrower to benefit, he is liable for the value of that 
benefit. 


And that other person is permitted to chop wood with 
it ab initio — nyna ia ypa ama swam: Rashi appears 
o indicate that use of the ax during the borrowing period 
is desacralized, although the ax itself remains the property 
of the Temple treasury. This also appears to be the opinion 
of the Rambam. It is for this reason that the lender is liable 
only for the value of the benefit of the financial advantage. 
The Ritva disagrees, claiming that the ax ceases to be 
the property of the Temple treasury through the lending 
process. Nevertheless, the lender's liability is limited to the 
value of the benefit he derived from the lending. The fact 
that he caused the Temple treasury to lose the ax itself is 
considered an act of damage to consecrated property, for 
which one is not liable (see Tosafot). 
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The Gemara suggests: Let us say that the following baraita supports 
this opinion of Rav: One said to another: Lend me your cow. And 
the lender said to the borrower: By whose hand shall I send it? And 
the borrower said to him: Hit the cow with a stick and then it will 
come on its own to me. The halakha is that once the cow left the 
domain of the lender and then it died, the borrower is liable. 


Rav Ashi said that the baraita is not a conclusive proof of Rav’s 
opinion. It is possible to say: With what are we dealing here;" with 
a case where the courtyard of the borrower" is situated further 
in from the public domain than the courtyard of the lender, such 
that when the lender sends the cow to him, it will certainly go 
to there. Consequently, the borrower is willing to accept liability 
from the moment the lender sends it. 


The Gemara asks: If so, if that is the case addressed in the baraita, 
what is the purpose of stating this halakha? It is obvious. The 
Gemara explains: No, it is necessary for the case of a courtyard in 
which there are corners." Lest you say: The borrower does not 
rely on the possibility that the animal will come to him, as perhaps 
the animal will go and stand there in one of the corners and not 
come straight to the borrower’s courtyard, the baraita therefore 
teaches us that even in such a case he relies on the assumption that 
the cow will nevertheless come to him, and so he accepts liability. 


§ Rav Huna says: In the case of one who borrows an ax from 
another, once he has chopped wood with it, he has acquired 
it, but as long as he has not chopped wood with it, he has not 
acquired it. 


The Gemara clarifies: With regard to what matter does one acquire 
the ax? If we say he has acquired it for the purpose of being liable 
for unavoidable mishaps, i.e., his liability as a borrower begins once 
he uses the ax, then one could ask: What is different when one 
borrows a cow, that one is liable as a borrower from the moment 
of borrowing, even before one makes use of it? Rather, Rav Huna 
refers to one’s right of retraction, as follows: Once the borrower 
has chopped wood with it, the lender cannot renege on his com- 
mitment to lend the item, but as long as the borrower has not 
chopped wood with it, the lender can renege on his commitment 
to lend the item and prevent the borrower from borrowing the item. 


And with this opinion, Rav Huna disagrees with the opinion of 
Rabbi Ami, as Rabbi Ami says: One who lends another an ax 
that is of property consecrated to the Temple treasury" has there- 
by misused consecrated property. He is liable to pay the Temple 
treasury according to the financial advantage" he received 
from lending the ax. And despite this, that other person, i.e., the 
borrower, is permitted to chop wood with it ab initio." 


One who lends another an ax that is of property consecrated 
to the Temple treasury - wp by Dimp Dwar: If one lends 
an ax that is consecrated property to another, he has thereby 
misused consecrated property. The lender is liable to pay the 
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HALAKHA 


Temple treasury the value of the financial advantage he receives 
by lending the ax. Despite this, the borrower is permitted to chop 
wood with such an ax ab initio (Rambam Sefer Avoda Hilkhot 
Me'ila 6:4). 
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The Gemara explains howit is apparent that Rabbi Ami disagrees 
with Rav Huna: And if one holds that the borrower does not 
acquire the ax from the moment of borrowing, why has the 
lender misused consecrated property? To be liable for misuse 
of consecrated property, one must acquire the item, thereby 
removing it from the Temple treasury. And furthermore, why 
is that other person permitted to chop wood with it ab initio? 
If the borrower does not acquire the ax from the moment of 
borrowing, let the borrower return the ax and not acquire 
it, and consequently the lender will not have misused conse- 
crated property, as it will have turned out that nothing significant 
occurred. Rather, it is evident that Rabbi Ami holds that the 
act of lending is fully completed as soon as the borrower takes 
the ax, even before he has used it. 


And furthermore, with this opinion, Rav Huna disagrees with 
the opinion of Rabbi Elazar, as Rabbi Elazar says: In the same 
way in which the Sages instituted for buyers that they can 
acquire an item by pulling it," and from that point the transaction 
is completed, so too they instituted for bailees that their rights 
and responsibilities are initiated by their pulling™ the item they 
agreed to safeguard, and from that point the transfer of the item 
to the bailee is completed. 


This opinion of Rabbi Elazar is also taught in a baraita: Just as 
the Sages instituted for buyers that they can acquire an item by 
pulling it, so too they instituted for bailees that their rights and 
responsibilities are initiated by them pulling the item they 
agreed to safeguard. And just as 


HALAKHA 


Pulling with regard to bailees — n-yaiwa maw: The Sages 
instituted that a buyer can acquire an item by pulling it. Like- 
wise, they instituted that the rights and responsibilities of 
bailees are initiated when they pull the item they agreed to 
safeguard. Therefore, once a renter has pulled the item he is 
renting or performed some other act of acquisition, neither 


he nor the owner can renege on their agreement. Similarly, a 
renter is not liable for loss or theft until that point (Rambam). 
Some say that the bailee becomes liable from the moment that 
the owner is no longer safeguarding the item himself (Josafot; 
Rosh). The Shakh and the Gra rule in accordance with the first 
opinion (Shulhan Arukh, Hoshen Mishpat 307:2). 
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land is acquired either through the buyer giving money to the 
seller, or by the seller giving the buyer a bill of sale, or by the 
buyer performing an act of taking possession, so too, a rental is 
acquired either through the renter giving money to the owner, 
or by the owner giving the renter a rental document, or by the 
renter performing an act of taking possession.” Based on the 
assumption that the baraita is referring to rental of movable 
property, the Gemara asks: With regard to the case of renting 
in the baraita, what is its purpose," i.e., why is it mentioned 
in connection with acts of acquisition that are effective with 
regard to land? Rav Hisda said: The baraita is referring to the 
rental of land. 


Renting, what is its purpose — mATIY K2 MYY: The 
Gemara’s question would appear to be based upon two 
assumptions. The first, which it ultimately rejects, is that the 
baraita is referring to the rental of movable property. The sec- 
ond is that the halakhot concerning acts of acquisition with 
regard to land are not applicable to the acquisition of movable 
property. This latter assumption takes for granted that none of 
the acts of acquisition used to acquire land are effective with 
regard to movable property, including the giving of money. The 
Ramban challenges this conclusion. 


NOTES 


NOTES 


The same way in which the Sages instituted for buyers 
that they can acquire an item by pulling it, etc. - 715 
^D) ninipya mpwa 1PAW: Some of the early commentaries 
claim that the ordinance is not that the pulling of an item 
initiates all the bailee’s rights and responsibilities. Rather, it 
is that once the bailee has pulled the item, the owner may 
no longer renege on the deal. This is to prevent a situation 
in which an owner retracts his agreement to a deal after a 
borrower or renter has already begun to prepare the work 
he wishes to do with the item, leaving him with no way to 
complete his work (Ritva). For this reason, some suggest 
that the ordinance applies only to a borrower or renter who 
takes an item to use it, but not to a paid or unpaid bailee 
who safeguards the item for the benefit of the owner (Ran). 


Pulling with regard to bailees — wyniwa nywa: The Rosh 
summarizes the three opinions with ‘regard to the efficacy 
of pulling to initiate a period of borrowing. Rabbi Ami holds 
that it is effective according to Torah law. This is evident 
from the fact that he assumes that one is liable for misuse 
of consecrated property when one lends it to a borrower, 
even before the borrower begins using it. Apparently, the 
liability is incurred from the moment the borrower pulls 
the item. Rabbi Elazar holds that pulling is effective only by 
virtue of a rabbinic ordinance. Rav Huna holds that pulling 
is not effective at all. 


HALAKHA 

How is a rental acquired — maw 537) 4¥3: The rental of 
land is effected in the same manner in which land is acquired 
in a sale, i.e., via giving money, giving a rental document, 
performing an act of taking possession, or performing an act 
of acquisition by means of a cloth. The Rema adds that even 
in places where the custom is that in a sale land is acquired 
by giving money only when also accompanied by giving a 
bill of sale, to effect a rental, it is sufficient to give money, 
because people do not generally write documents for the 
rental of land (Rambam Sefer Kinyan, Hilkhot Mekhira 1:18; 
Shulhan Arukh, Hoshen Mishpat 195:9, 307:2, 315:1). 


While all opinions agree that movable property cannot be 
acquired via the giving of money, the Gemara elsewhere cites 
a dispute as to whether this is the case according to Torah law 
or by virtue of a rabbinic ordinance. The Gemara cites Rabbi 
Yohanan, who holds that by Torah law, movable property can 
be acquired via the giving of money. Nevertheless, due to a 
concern that after giving the money the seller will no longer 
exert himself to protect the property which is still physically 
in his domain, the Sages instituted that movable property is 
acquired only when the buyer physically takes the item into 
his possession by pulling it. 
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The Ramban suggests that this concern does not apply to 
the rental of movable property, since the owner will exert him- 
self to protect his property even after the renter has acquired it 
for the rental period. Therefore, it is reasonable that the halakha 
should be that a rental item is acquired through the giving of 
money. Based on this conclusion, the Ramban suggests that the 
Gemara’s difficulty here is primarily directed by the fact that it is 
known that the rental of movable property cannot be effected 
by giving the renter a rental document. 
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Cake [havitza] - x¥vam: This term refers to any mass 
formed by compacting together many smaller parts. The 
Arukh has a different text which reads shutzina, which 
refers to a cluster of dates. It would appear the Rambam 
also had this version of the text, as he explains this term 
similarly. 


Common person [hedyot] - pivtm: From the Greek 
iStweng, idiotés, which refers to a simple person who 
does not hold any special position. Generally, the term 
is used by Sages to distinguish between a person who 
carries a high rank and one who does not, e.g. to distin- 
guish the High Priest, kohen gadol, from an ordinary priest, 
kohen hedyot. In the context of this Gemara, it is used to 
distinguish between the property of the Temple treasury 
and that of a common person. 


BACKGROUND 


One-fifth payment - xwa: The halakhot concerning 
he misuse of consecrated property are stated in the Torah 
(see Leviticus 5:14-16) and discussed in greater detail in 
ractate Me‘ila. The basic principle is that anyone who 
derives benefit from consecrated property unwittingly, i.e., 
without the knowledge that it was consecrated property, 
ransgresses this prohibition. One who does so is obli- 
gated to bring an offering and to pay the Temple treasury 
he value of the item from which he derived benefit. In 
addition, he must pay an additional one-fifth of the value 
as a fine. After one uses such an item, it is desacralized, and 
its sanctity is transferred to the money that he pays to the 
Temple. The Torah does not discuss the case of one who 
derives benefit from consecrated property intentionally. 
Such a person cannot achieve atonement by sacrificing 
an offering or by paying the additional one-fifth pay- 
ment, apparently because the transgression is too grave 
for these methods of atonement. 
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§ Apropos the mention in the previous discussion of one who 
misuses consecrated property, the Gemara cites a related matter. 
Shmuel says: In the case of one who robs another of a cake 
[havitza]' of pressed dates," and in the cake there are fifty 
dates, which, when sold together, sell for fifty-less-one perutot 
and when they are sold one by one, they sell for fifty perutot, the 
sum that the robber is liable to pay as compensation to the robbery 
victim depends on who the robbery victim is. 


If one robbed, and is paying compensation to, acommon person 
[hedyot],' he pays fifty-less-one perutot. If one robbed another 
of a cake that was consecrated to the Temple treasury and he 
is paying compensation to the Temple treasury," he pays fifty 
perutot and an additional one-fifth of the value as a fine for 
having misused consecrated property for each one of the cakes. 
This is not so with regard to one liable for causing damage 
to consecrated property, who does not pay the additional one- 
fifth payment,’ as the Master says: The verse states: “And a man, 
if he eats sacrificial food in error, he should add its fifth on it” 
(Leviticus 22:14). By specifying that one who eats consecrated 
property is liable to pay the one-fifth payment, the verse excludes 
one who is liable for causing damage" from that requirement. 


Rav Beivai bar Abaye objects to this: Why, when he pays com- 
pensation to a common person, does he pay fifty-less-one? Let 
the victim say to the robber: I would have sold them one by 
one and received fifty perutot for them; you should therefore 
compensate me for that entire amount. 


Rav Huna, son of Rav Yehoshua, said: We learned in a mishna 
(Bava Kamma ssb): If an animal causes damage to another's field, 
the court appraises a large piece of land with an area required 
for sowing one sea of seed [beit se‘a] in that field," including the 
garden bed in which the damage took place. The court appraises 
how much it was worth before the animal damaged it and how 
much is it worth now, and the owner must pay the difference. 
The court appraises not only the garden bed that was eaten or 
trampled, but rather the depreciation in value of the bed as part 
of the surrounding area. This results in a smaller payment, as 
the damage appears less significant in the context of a larger area. 
In this case as well, the value of the entire cake is evaluated, not 
what it would be worth were one to divide it into smaller units. 


HALAKHA 


One who robs...a cake of pressed dates - Want kYaN Dra: 


If he eats...it excludes one who is liable for damage - 


If one robs another of a cluster of fifty dates, which when sold 
together sell for forty-nine perutot, but if sold individually would 
sell for fifty perutot, he is liable to pay the owner forty-nine peru- 
tot. This is in accordance with the opinion of Shmuel (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 3:3; Shulhan Arukh, Hoshen 
Mishpat 362:12). 


One who used a cake of pressed dates that had been con- 
secrated to the Temple - ‘ant Kana wpa wanwa: If 
one derived benefit from a cluster of fifty dates that had been 
consecrated to the Temple treasury, which when sold together 
sell for forty-nine perutot but if sold individually would sell for 
fifty perutot, he is liable to pay the Temple treasury the higher 
price (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:3; Shulhan 
Arukh, Hoshen Mishpat 362:12). 
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Pma 09.520 13: If one partakes of teruma through an act 
that is not considered a normal act of eating, e.g., he ate after he 
was already satiated to the point of revulsion, or he chewed raw 
barley, he is not liable to pay the additional one-fifth payment, 
as his act is considered to be one which causes damage and not 
an act of eating (Rambam Sefer Zera’im, Hilkhot Terumot 10:8). 


The court appraises a large piece of land with an area required 
for sowing one se‘ of seed [beit sea] in that field - ma pnw 
MW ANIA TND: If an animal damages the produce of a field, the 
court considers an area sixty times the damaged area, includ- 
ing the damaged area, and appraises how much that land was 
worth before and after the damage. The animal's owner is then 
liable to pay the difference to the owner of the field (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 4:13; Shulhan Arukh, Hoshen 
Mishpat 394:4). 
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The Gemara asks: Is this to say that Shmuel holds that the halakha 

of compensation paid to a common person is not like the halakha 
of compensation paid to the Most High, i.e., to the Temple trea- 
sury? But didn’t we learn in a mishna (Me’ila 19b): One who 
physically took a stone or a cross beam from among items conse- 
crated to the Temple treasury" is not considered to have misused 
consecrated property. If he gave it to another, he is considered to 
have misused consecrated property, but that other person is not 
considered to have misused consecrated property. If, after taking 
a stone or cross beam that was consecrated property one built it 
into the structure of his house," he is not considered to have 
misused consecrated property until he resides underneath it, 
thereby deriving benefit of the value of one peruta. 


And Rabbi Abbahu was sitting before Rabbi Yohanan, and he 
was sitting and saying in the name of Shmuel, in reference to 
that mishna: That is to say: One who resides in another’s court- 
yard" without his knowledge must pay him rent. Just as one is 
considered to derive benefit from a cross beam by residing under- 
neath it and must pay for that benefit, so too, one is considered to 
derive benefit from the courtyard by residing in it, and he must 
pay for that benefit. It is apparent from this statement of Shmuel 
that the halakhot of compensating a common person are similar 
to and can be derived from those of the Temple treasury. This 
contradicts Shmuel’s previous statement in the Gemara. Rabbi 
Yohanan said to him in resolution of this difficulty: Shmuel 
retracted that statement of his. 


HALAKHA 


He took a stone or a cross beam from among items con- 
secrated to the Temple treasury — wii MP i 12% bps: 
One who takes a stone or a cross beam from among items 
consecrated to the Temple treasury is not liable for the misuse 
of consecrated property until he builds it into the structure of his 
house in a way that physically changes the beam. If the beam 
is not physically changed, then he is liable only once he resides 
underneath it and derives benefit from it of the value of one 
peruta. The Ra’avad notes that the Gemara (Me’ila 20a) explains 
that only a Temple treasurer is not liable for simply taking the 
stone or cross beam, but a common person would be liable for 
doing so (Rambam Sefer Avoda, Hilkhot Me‘ila 6:7-8). 


One built it into his house — ima Jina 7A%33: The early com- 
mentaries explain that the Gemara must be referring to a situa- 
tion where there was no physical change to the cross beam itself. 
Had it been changed, then that act would itself constitute an act 
of removing the item from the possession of the Temple treasury, 
which is a misuse of consecrated property. The Gemara assumes 
that the person is deemed liable only later, when he resides 
underneath it and derives benefit from the cross beam (Ritva). 


NOTES 


One who resides in another's courtyard — ivan wna 197: 

In the case of one who resides in another's courtyard. without his 
knowledge, if, upon discovering the squatter residing there, the 
owner instructed him to leave and he did not, then the squatter 
is required to pay rent. If he did not instruct him to leave and the 
courtyard was not going to be rented out, then the squatter is 
not liable to pay rent, even if he was accustomed to pay rent to 
other landlords in the past. The reason for this is that the owner 
of the courtyard does not suffer any financial loss due to the 
squatter living there. If the courtyard was going to be rented out, 
even if the squatter was not accustomed to pay rent to other 
landlords in the past, he is liable to pay the rent (Shulhan Arukh, 
Hoshen Mishpat 363:6). 


Rashi explains that building the cross beam into the house does 
not change the cross beam, which would have been regarded 
as the misuse of consecrated property, because the case is one 
where he simply placed the cross beam over an opening in his 
roof. Similarly, the Ritva suggests that the beam had been fixed 
in place with nails, but as long as the beam could be removed 
without damaging it, putting it there would not constitute a 
misuse of consecrated property. 
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Porters who broke a...barrel of wine - 1407 pw 


S707 PAN: | 


a porter breaks a shopkeeper’s barrel 


of wine, which on market day sells for five dinars and on 
other days sells for four dinars, he is liable to compensate 


the s 
and t 


give him a barre 
him on another 


he m 
shop 


hopkeeper 


ay deduct 


or his loss. If he pays him on market day 


he shopkeeper has no other barrels of wine, he may 


of wine or pay him five dinars. If he pays 
day, he pays him four dinars. In all cases, 
rom the payment the usual value of the 


eeper's effort in selling a barrel and the usual cost 


of tapping a barrel. The Rema, citing Ra‘avad and the Rosh, 


rules 
whic 


that the rat 
h the barre 


e of payment is dependent on the day on 
was broken, as follows: If on that day the 


shop 


eeper had 


no other barrels of wine, then the porter 


must pay five dinars; otherwise, he pays only four dinars. 
This is also the opinion of most of the later commentaries 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:3; Shulhan 
Arukh, Hoshen Mishpat 304:5, and see Sma, Shakh, and 
Arukh HaShulhan there). 
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The Gemara asks: But from where is it apparent that he retracted 
that statement concerning residing in another’s courtyard; perhaps 
he retracted this ruling, concerning one who stole a cake of pressed 
dates? The Gemara answers: No, it must be that statement, con- 
cerning residing in another’s courtyard, that he retracted, in 
accordance with the statement of Rava.’ As Rava says: Using 
consecrated property without the Temple treasurer’s knowledge 
is like using property belonging to a common person with his 
knowledge." Since, ultimately, the true owner of consecrated 
property is God, benefit from it is always considered to be have 
been derived with the owner’s knowledge. Consequently, one can- 
not derive an inference from the halakha of deriving benefit 
from consecrated property to a case of deriving benefit from a 
common person's property without his knowledge. Accordingly, it 
is more reasonable that Shmuel retracted his ruling about residing 
in another’s courtyard. 


The Gemara cites another ruling concerning differing rates of com- 
pensation: Rava says: With regard to these porters who broke a 
shopkeeper’s barrel of wine,"" which on market day sells for five 
dinars and on other days sells for four dinars, if they restore its 
value to him on market day, then it is sufficient if they compensate 
him with a barrel of wine, which he could then sell for five dinars. 
If they wish to repay him on other days, i.e., on a non-market day, 
they must compensate him with five dinars. They cannot discharge 
their debt by giving him a barrel of wine, as on those days it is 
worth only four dinars. 


The Gemara qualifies Rava’s ruling: And we said that the porters 
must pay five dinars on a non-market day only in a case in which 
the shopkeeper did not have other barrels of wine to sell on that 
market day and consequently lost out on a potential sale worth 
five dinars. But if he had another barrel of wine to sell, then he 
should have sold it. The fact he did not sell the wine he had demon- 
strates that the porters did not cause him to lose out ona sale worth 
five dinars. 


The Gemara further qualifies Rava’s ruling: And when the porters 
pay the five dinars, they deduct from it the usual value of the 
shopkeeper’s effort in selling a barrel and the usual cost of tapping 
a barrel, as the shopkeeper was spared these costs. 


NOTES 


That statement he retracted in accordance with the state- 
ment of Rava — X3173 m3 TIT NTT: The Gemara suggests 
that Shmuel retracted his opinion that the halakhot of con- 
secrated property and of property of a common person are 
similar, based on the distinction that Rava draws between them. 
It would appear that in fact the opposite conclusion could be 
drawn from Rava's ruling. Rava stated a specific reason to draw 
a distinction between the cases, and by inference, when that 
distinction does not apply, the halakhot of the two cases should 
in fact be similar. 

The early commentaries explain that the Gemara’s proof is 
ultimately based on the knowledge that Shmuel retracted one 
of his rulings, but it is not known which one. Since in those 
cases where Rava's distinction applies, Shmuel certainly retracted 
those of his rulings that were based on the assumption that the 
halakhot of consecrated property and property of a common 
person are similar, it is reasonable to assume that he retracted 
all of his rulings that were based on that assumption (Ritva). 
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A common person with his knowledge — nym biti: Tosefot 
HaRosh explains that the critical factor is not that the common 
person is aware that someone is deriving benefit from his prop- 
erty, but that he protests their actions. Similarly, deriving benefit 
from consecrated property is done with God's awareness and His 
protest is expressed though His prohibition. 


Who broke a...barrel of wine — Kyan MIN NANT: Many of 
he early commentaries hold that the rate of compensation is 
fixed based on the day on which the porters pay the shopkeeper. 
they pay him before market day, then they pay four dinars, 
and if they pay on market day, then they pay five. By contrast, 
he Ra’avad and the Rosh rule that the rate of compensation is 
fixed according to the value of the barrel on the day on which 
it was broken. Apparently, the other commentaries understand 
hat the extent of the loss to the shopkeeper becomes apparent 
only on the day when they pay compensation. If they pay the 
compensation before market day, then it is clear that he lost four 
dinars, but if they pay on market day, then it is apparent that they 
caused him a loss of five dinars (Minhat HaBoker). 
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MI S HN A With regard to one who exchanges a cow 


for a donkey," such that by virtue of the 
cow owner's act of acquisition on the donkey, the donkey’s erstwhile 
owner simultaneously acquires the cow, wherever it happens to 
be located, and afterward the cow is found to have calved; and 
similarly, with regard to one who sells his Canaanite maidservant, 
with the acquisition effected by the buyer giving him money, and 
afterward she is found to have given birth’ to a child, who will be 
a slave belonging to his mother’s master, at times it is uncertain 
whether the offspring was born before or after the transaction. If 
this seller says: The birth occurred before I sold the cow or maid- 
servant, and so the offspring belongs to me, and that buyer says: 
The birth occurred after I purchased the cow or maidservant, and 
so the offspring belongs to me, they divide the value of the offspring 
between them. 


The mishna continues: There is a case of one who had two Canaan- 
ite slaves," one large, worth more on the slave market, and one 
small, worth less on the slave market, and similarly, one who had 
two fields," one large and one small. He sold one of them, and 
there was a dispute between the buyer and the seller concerning 
which one was sold. 


If the buyer says: I purchased the large one, and the other one, i.e., 
the seller, says: I do not know which I sold; the buyer is entitled 
to take the large one. 


If the seller says: I sold the small one, and the other one, i.e., the 
buyer, says: I do not know which one I purchased; the buyer is 
entitled to take only the small one. 


If this one says: The large one was sold, and that one says: The 
small one was sold, then the seller takes an oath that it was the 
small one that he sold, and then the buyer takes the small one. 


If this one says: I do not know which one was sold, and that one 
says: I do not know" which one was sold, they divide the disputed 
amount between them. 


NOTES 


One who exchanges a cow for a donkey - 719 yhman 
iama: Why does the mishna present the uncertainty 
as resulting specifically from a case where the cow was 
exchanged? Rashi and Ra’avad explain that the only other 
way to acquire a cow is through the buyer pulling it into 
his possession and in such a case it would be clear whether 
the cow calved before or after the acquisition. Tosafot 
on Bava Kamma 96b reject this as the explanation for 
the mishna's choice. One later commentary suggests that 
since the value of a cow and calf is greater than a cow 
alone, it might ordinarily have been possible to annul the 
sale, which was valued based on the cow alone, due to the 
halakhot of exploitation (see 49b). But since the sale was 
conducted through an exchange, the halakhot of exploita- 
tion do not apply (Ma‘ayanei HaHokhma). 


Two slaves, etc. — 3) 073% 93W: The commentaries ask 
why the mishna presents the case with two slaves and two 
fields, rather than two cows. Some suggest that the tanna 
of the mishna wished to present the additional novelty in 
Sumakhos’ opinion that one can take an oath on claims 
about land or slaves. Furthermore, were the dispute about 
cows alone, it might have been possible to annul the sale 
based on the halakhot of exploitation, but those halakhot 
do not apply to slaves and land (Ein Yehosef). 


BACKGROUND 


One who sells his maidservant and she is found to 
have given birth - aby innaw asian: Children born 
to a Canaanite maidservant are the legal property of the 
mother's master (see Exodus 21:4; Rambam Sefer Kinyan, 
Hilkhot Avadim 3:3). 


HALAKHA 


One who exchanges a cow for a donkey, etc. — 119 yoman 
"31 Wana: In a case where one exchanges his cow for a donkey 
by pulling the donkey while the cow is located elsewhere, and 
hen the cow is found to have calved, if the cow’s erstwhile 
owner claims the cow calved before the exchange and the don- 
ey's erstwhile owner claims the cow calved after the exchange; 
and similarly, in a case where one purchases a maidservant by 
giving money to her owner, and she is found to have given 
birth, if the buyer claims she did so after he purchased her and 
he seller claims she did so before the sale, in such cases, even 
if the buyer presents a certain claim and the seller presents an 
uncertain claim, the burden of proof is upon the buyer. This 
applies even if the cow or maidservant were not in the domain 
of the seller at the time. 
If the buyer cannot provide a proof, the seller may take 
an oath to support his claim and is then entitled to take the 
offspring. The oath he takes about the calf is an oath of partial 


If the buyer had presumptive ownership of the baby or calf, 
then the burden of proof is upon the seller. These rulings are not 
in accordance with the mishna, as the Gemara explains that the 
mishna is in accordance with the opinion of Sumakhos. Rather, 
the halakha is in accordance with the Rabbis, who disagree with 
Sumakhos (Rambam Sefer Kinyan, Hilkhot Mekhira 4:10; Shulhan 
Arukh, Hoshen Mishpat 2231). 


Two slaves...two fields — nite *mw...°Tay Ww: In the case of 
one who had two slaves or two fields, one large and one small, 
and he sold one of them, if the buyer claims that he purchased 
the large one, and the seller claims he sold the small one, then 
the burden of proof is upon the buyer. If he cannot provide a 
proof, then the seller takes an oath of inducement, required by 
rabbinic law, to support his claim, and then the buyer takes the 
small one. By Torah law an oath is not taken for claims concern- 
ing land or slaves. If the claim also involved movable items, such 
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be extended and he can be required to take an oath also about 
the land or slaves (Rambam Sefer Kinyan, Hilkhot Mekhira 4:12; 
Shulhan Arukh, Hoshen Mishpat 223:4). 


| do not know and.. .I do not know — Yt 1K... 231 Yy: IN a 
case where it is unclear when a cow that was sold calved or a 
maidservant that was sold gave birth, and both the buyer and 
seller admit that they do not know what happened, then if the 
offspring is in the domain of one of them, the burden of proof is 
upon the other person. Some rule that this is the halakha even if 
he claimant offers a certain claim and the defendant offers an 
uncertain claim (Rema, citing Tur). This opinion is in accordance 
with the ruling of most authorities that the halakha follows 
he opinion of the Rabbis, who disagree with Sumakhos (Beer 
HaGola). By contrast, the Rambam rules that in this case the par- 
ies divide the value of the disputed offspring. Some question 
his opinion, because it would appear to be in accordance with 
he ruling of Sumakhos (Maggid Mishne). In resolution of this dif- 
ficulty, others explain that the ruling refers to a case where each 
side offers an uncertain claim and neither side has presumptive 
ownership. In such a case the Rabbis concede to Sumakhos that 
he disputed amount should be divided (Rambam Sefer Kinyan, 
Hilkhot Mekhira 4:10; Shulhan Arukh, Hoshen Mishpat 223:2 and 
Beur HaGra there). 
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NOTES 

In whose domain it is — x1»? jt MwA: Generally, 
the halakha is that there is no concept of presumptive 
ownership of livestock. Since they wander from place 
to place and anyone could easily take them, there is 
no suggestion of ownership from the fact that they are 
found in the possession of a specific person. How, then, 
can the Gemara here suggest that the person in whose 
possession the calf is found should have the presumptive 
ownership of it? The Ritva suggests that this case is differ- 
ent, and that the principle of no presumptive ownership 
of livestock applies only where the entire claim is built 
upon it. In this case, the claim is an extension of the sale, 
which all agree occurred. Therefore, the concept of pre- 
sumptive ownership can be applied even to livestock. 


Whose is this, it is Sumakhos — 77 Dian 312 NT: 
Initially the Gemara assumes that the mishna is in accor- 
dance with the opinion of the Rabbis and is referring to 
a case where the calf is standing in a marsh. Tosafot note 
that when the Gemara then proceeds to explain that 
the mishna is actually in accordance with the opinion of 
Sumakhos, it does not appear to reject its earlier claim 
that the mishna is referring to where the calf was stand- 
ing in a marsh. Normally, when the Gemara wishes to 
reject its previous assumptions it introduces the continu- 
ation of the discussion by saying: Rather. The Gemara 
does not do that here. Therefore, Josafot conclude that 
even Sumakhos concedes that the parties divide the 
disputed amount only when the calf was found in the 
possession of neither one. 
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GE M A The Gemara asks: In the first clause of the 

mishna, why do the two parties divide the 
value of the offspring between them? Instead, let us see in whose 
domain the offspring currently is." That person has presumptive 
ownership of the offspring, and the other person will be considered 
to be the one who is exacting property from another, and accord- 
ingly, the burden of proof rests upon him. Since he cannot prove 
his claim, he is not entitled to take the offspring. 


The Gemara answers: Rabbi Hiyya bar Avin says that Shmuel says: 
The mishna is referring to a case where the calf is standing in the 
marsh, i.e. itis in the domain of neither the buyer nor the seller, and 
so neither one has presumptive ownership. And with regard to the 
maidservant also, this is a case where the child is found in an alley 
which does not belong to either the buyer or the seller. 


The Gemara asks further: But even if the offspring is not in either 
party’s domain, establish it to be in the presumptive ownership of 
its original owner, i.e. the seller, as he certainly owned the offspring 
when it was still a fetus. And so the other person will be considered 
to be the one who is exacting property from another, and accord- 
ingly, the burden of proof rests upon him. Since he cannot prove 
his claim, he is not entitled to take the offspring. 


The Gemara answers: In accordance with whose opinion is the 
ruling of this mishna, that the parties divide the value of the off- 
spring equally? It is in accordance with the opinion of Sumakhos,’ 
who says: When there is property of uncertain ownership, the 
parties divide it equally without the need to take an oath. 


The Gemara challenges this: Say that Sumakhos says his ruling 

when there is a conflict between an uncertain claim and an uncer- 
tain claim, as each party admits that his claim to the property is 

uncertain, but did he say his ruling when there is a conflict between 

a certain claim and a certain claim, as each party claims to be certain 

that the property belongs to him? 


The Gemara offers two opinions concerning the ruling of Sumakhos. 
Rabba bar Rav Huna said: Yes, Sumakhos says his ruling even 
when there is a conflict between a certain claim and a certain claim. 


Another opinion: Rava said: Actually, when Sumakhos said his 
ruling, it applies only where there is a conflict between an uncertain 
claim and an uncertain claim, but when there is a conflict between 
a certain claim and a certain claim, he did not say his ruling. And 
in order that the mishna not pose a difficulty, emend it to refer to 
uncertain claims and teach: This seller says: Perhaps the birth 
occurred before I sold the cow or maidservant, and that buyer 
says: Perhaps the birth occurred after I purchased the cow or 
maidservant. 


The Gemara challenges Rabba bar Rav Huna’s opinion: We learned 
in the mishna: If this one says: I do not know which one was sold, 
and that one says: I do not know which one was sold, they divide 
the disputed amount between them. 


Granted, according to the opinion of Rava, from the fact that the 
last clause of the mishna is referring to a case where there is a con- 
flict between an uncertain claim and an uncertain claim, one can 
say that the first clause as well is referring to a case in which there 
is a conflict between an uncertain claim and an uncertain claim. 
But according to the opinion of Rabba bar Rav Huna, who said: 
Yes, Sumakhos says his ruling even when there is a conflict between 
a certain claim and a certain claim, there is the following difficulty: 
Now that the mishna teaches that even when there is a conflict 
between a certain claim and a certain claim Sumakhos says that 
the parties divide the disputed amount between them, is it neces- 
sary for the mishna to state that where there is a conflict between 
an uncertain claim and an uncertain claim the parties divide the 
disputed amount between them? 
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The Gemara rejects the question: If the difficulty is due only to that 

reason, there is no conclusive argument.” One can say that the 

mishna taught the latter clause to shed light on the first clause, so 

that you will not say that the ruling in the first clause applies only 
where there is a conflict between an uncertain claim and an uncer- 
tain claim, but where there is a conflict between a certain claim and 

a certain claim the ruling in the first clause does not apply, and the 

disputed amount is not divided. To dispel this notion, the mishna 

teaches the last clause, which is referring to a conflict between an 

uncertain claim and an uncertain claim; and then by inference, 
the first clause must refer to a case where there is a conflict between 

a certain claim and a certain claim, and nevertheless, the parties 

divide the disputed amount between them. 


The Gemara again challenges Rabba bar Rav Huna’s opinion: We 
learned in the mishna: If this one says: The large one was sold, 
and that one says: The small one was sold, then the seller takes 
an oath that it was the small one that he sold, and then the buyer 
takes the small one. 


Granted, according to the opinion of Rava, who said that when 
Sumakhos says his ruling it applies only where there is a conflict 
between an uncertain claim and an uncertain claim, but when 
there is a conflict between a certain claim and a certain claim he 
did not say his ruling, it is due to that reason that in the clause in 
the mishna in which each party offers a certain claim, the seller takes 
an oath. But according to the opinion of Rabba bar Rav Huna, 
who said: Yes, Sumakhos says his ruling even when there is a 
conflict between a certain claim and a certain claim, why does the 
mishna rule that the seller takes an oath; the mishna should have 
ruled that they divide the disputed amount between them. 


The Gemara answers: Sumakhos concedes that where there is a 
requirement for one of the parties to take an oath required by Torah 
law the disputed amount is not divided, as we will need to say 
below to resolve another challenge to Sumakhos’ opinion. 


§ The mishna teaches: In a case of one who had two Canaanite 
slaves, one large, worth more on the slave market, and one small, 
worth less on the slave market, and the buyer and seller disagree 
as to whether it was the large slave or the small slave that was sold, 
the seller takes an oath that it was the small one that he sold, and 
then the buyer takes the small one. The Gemara asks: Why does the 
seller take an oath? An oath is required only when a defendant 
admits to part of the claim made against him, but in this case, that 
which the buyer claimed from the seller, i.e., the larger slave, the 
seller did not admit to at all," and that which the seller admitted 
to, i.e., the smaller slave, the buyer had not claimed from him. 


And furthermore, with regard to the small slave, this is a case of: 
Here you are." The seller is not merely admitting that he is liable to 
give the slave in the future, but allows the buyer to take possession 
of the slave immediately. As Rav Sheshet explains on 6a, one who 
offers the disputed item immediately is not considered to be one 
who admits to part of a claim, and is exempt by Torah law from 
taking an oath. 


And furthermore, one does not take an oath concerning a claim 
about slaves, but only concerning claims about movable property. 
For these three reasons, there should be no requirement to take 
an oath. 


Rav said: The mishna is referring to a case where the buyer claims 
money” from the seller, not a slave or a field; the buyer claims that 
he gave the seller money equal to the value of a large slave and the 
seller admits to having received money equal to the value ofa small 
slave. And in the case of the field, the buyer claims that he gave the 
seller money equal to the value ofa large field, and the seller admits 
to having received money equal to the value ofa small field. 


rom the publisher 


BACKGROUND 


If it is due only to that, there is no argument - Dw KX 
NDR xb tit: This expression is commonly used when an 
amora seeks to prove that the first clause in a mishna must 
be interpreted in a particular manner in order to avoid ren- 
dering the latter clause superfluous. The Gemara answers: 
No, that argument is inconclusive, and the mishna can be 
interpreted differently. 


HALAKHA 


That which he claimed from him, he did not admit to at 
all- ann x Sayew ma: An oath of admission to part of 
a claim is required only in a case in which the admission 
relates directly to the substance of the claim. Accordingly, 
if one claimed that another owed him wheat and that 
other person admitted to owing him barley, he is exempt 
from having to take an oath (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 3:8). 


Here you are — qn: An oath of admission to part of a 
claim is not required in a case in which the part of the 
claim to which the defendant admits is immediately avail- 
able for the claimant to take (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 1:3). 


NOTES 

Where he claims money - "37 iayiva: Rashi explains 
that the parties specified a large and small slave as a way 
of indicating how much money they owed, but there 
was never actually any transaction involving slaves. Other 
commentaries explain that initially there was a transaction 
involving a slave, and it was done with a guarantee in 
the event of the slave's premature death. The slave then 
died, so the parties’ dispute as to whether he was a large 
or small slave is only about how much money the seller 
owes the buyer (Ritva). 
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NOTES 

Where he claims a garment — mp3 iayiva: Since a gar- 
ment is movable property, it was presumably acquired by 
the buyer pulling it into his possession. How, then, could an 
uncertainty have arisen? Some suggest that Shmuel must 
be referring to a case where the garment was acquired 
using acquisition by means of a cloth, through which 
the garment could be acquired wherever it was located 
(Ma‘ayanei HaHokhma). 


Perek VIII 
Daf1oo Amud b 


NOTES 


Where he claimed a slave with his garment — taypw fixa 
§mip3a tay: According to this interpretation of the mishna, 
if the seller takes the oath, the buyer is entitled to take only 
the small slave and his clothes. Similarly, when the mishna 
states that in a case in which the seller admits that he does 
not know what happened and the buyer is entitled to take 
the large one, it would appear that it means he is entitled 
to take both the large slave and his clothes. The Ramban 
explains that this is due to the halakha that one who is 
unable to take an oath must pay the entire sum that was 
claimed. Therefore, since the seller cannot take an oath 
about either the slave or his clothes, the buyer should be 
entitled to take both. This conclusion poses a difficulty to 
other early commentaries (Rashba; Ba'al HaMaor). They 
claim that the halakha that one who is unable to take 
an oath must pay the entire sum that was claimed does 
not apply to an oath that was required only by extending 
another oath that he was required to take. In fact, due to 
this difficulty, the Ba'al HaMaor claims that if the buyer 
claimed a large slave along with his garment the buyer 
would not be entitled to take the slave himself, rather only 
his clothes. The other commentaries do not draw this con- 
clusion. Some suggest that in order to resolve the difficulty, 
those commentaries would concede that where the claim- 
ant has a certain claim and the defendant has an uncertain 
claim, the halakha of one who is unable to take an oath 
does apply to an extended oath (Ma‘ayanei HaHokhma). 
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And Shmuel said: The mishna is referring to a case where the buyer 

claims he purchased a garment" of a large slave, and the seller 
admits to having sold him a garment of a small slave. And in the 
case of the field, the buyer claims he purchased the sheaves yielded 
by alarge field, and the seller admits to having sold him the sheaves 
yielded by a small field. 


The Gemara challenges Shmuel’s interpretation: If the dispute is over 
which size garment was sold, the seller should not be required to 
take an oath, as that which the buyer claimed from him, the seller 
did not admit to at all, and that which the seller admitted to, the 
buyer had not claimed from him. The Gemara answers: Shmuel 
was referring to a case like that which Rav Pappa said below: The 
dispute is with regard to a garment that was formed from several 
pieces of cloth that were attached together. Here too, the dispute is 
with regard to a garment that was formed from several pieces of 
cloth that were attached together, and the disagreement was about 
how much of that garment was actually sold. 


Rabbi Hoshaya found Shmuel’s interpretation difficult: Does the 
mishna teach: A garment? No, it teaches: A slave. How can Shmuel 
claim the dispute was about a garment? 


Rather, Rabbi Hoshaya said: The mishna is referring to a case 
where the buyer claimed a large slave along with his garment," or 
where he claimed a large field along with its sheaves. Since the seller 
admits to the part of the claim about the garment or sheaves, he is 
required to take an oath about them. Once he is required to take that 
oath, it can be extended to require him to take an oath even concern- 
ing the claim about the slave or field itself. The Gemara asks: But 
still, in the dispute over which type of garment was sold, that which 
the buyer claimed from him, the seller did not admit to at all, and 
that which the seller admitted to, the buyer had not claimed from 
him. The Gemara answers: Rav Pappa said: The dispute is with 
regard to a garment that was formed from several pieces of cloth 
that were attached together, and the dispute concerns how much of 
that garment was actually sold. 


Rav Sheshet found Rabbi Hoshaya’s interpretation difficult: Does 
the mishna come only to teach us the halakha of binding?" But we 
already learned that halakha in a mishna (Kiddushin 26a): Generally, 
one is not obligated to take an oath concerning the denial of a 
claim with regard to land. In a legal dispute involving both land 
and movable property, if the defendant admits to part of the claim 
with regard to the movable property, thereby rendering himself 
obligated to take an oath denying any responsibility for the remain- 
ing property, the movable property binds the property that serves 
as a guarantee, i.e., the land, so that he is forced to take an oath 
concerning the land as well. 


NOTES 


Does it come only to teach us binding - porwr XON pppit: 
Rav Sheshet found it difficult that according to Rabbi Hoshaya'’s 
interpretation the mishna teaches a ruling that is already explic- 
itly taught elsewhere. But this difficulty would appear to be even 
more pronounced according to Rav and Shmuel's interpretation, 
according to which the mishna does not appear to teach any rul- 
ing above and beyond that of the previous mishna. According to 
their interpretation, the only distinction between the mishnayot 
is that the former involves a rental and the latter involves a sale. 
Apparently, the reason that Rav Sheshet questions only Rabbi 


BAVA METZIA : PEREK VIII : 100B : :P ATN pa 


Hoshaya's interpretation is that he understands that according to 
Rav and Shmuel the very fact that the halakha applies to both 
a sale and a rental is a novelty that justifies teaching an extra 
mishna. But from the fact that Rabbi Hoshaya explains that the 
novelty is about the halakha of binding, it is apparent he does 
not consider the distinction between a sale and a rental to be 
of significance. Rav Sheshet therefore questions specifically his 
interpretation, since the halakha of binding has already been 
taught elsewhere (see Shita Mekubbetzet and Bah). 
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Rather, Rav Sheshet said: In accordance with whose opinion is 
this mishna? It is Rabbi Meir, who said: The legal status of a slave 
is like that of movable property. Even if the dispute is over the slave 
alone, the seller can be required to take an oath. 


The Gemara asks: But still, if the dispute is over which slave was sold, 
then that which the buyer claimed from him, the seller did not 
admit to at all, and that which the seller admitted to, the buyer had 
not claimed from him. The seller should not therefore be required 
to take an oath. The Gemara answers: The tanna of the mishna holds 
in accordance with the opinion of Rabban Gamliel, as we learned 
in a mishna (Shevuot 38b): If one claimed wheat from another, and 
the defendant admitted only to owing him barley, the defendant is 
exempt from having to take an oath; but Rabban Gamliel deems 
him liable. 


The Gemara asks: Still, with regard to the small slave, this is a 
case of: Here you are, as the slave is immediately available to be 
taken. The small slave is not considered part of the buyer's claim, 
as his claim is limited to the difference between the values of the 
slaves, and that amount is being entirely denied. Consequently, there 
should be no requirement to take an oath. To resolve this difficulty, 
Rava said: In the case of the slave, the mishna is referring to a 
case where, after the sale, the seller severed the slave’s hand, and 
in the case of the field, it is a case where, after the sale, the seller 
dug pits, ditches and caves in it, and therefore he cannot say: Here 
you are. 


The Gemara offers another challenge to Rav Sheshet's interpretation: 
But didn’t Rabbi Meir teach us the opposite?" As we learned in a 
mishna (Bava Kamma 96b): If one robbed another of an animal 
and it aged and declined in value while in his possession, or if one 
robbed another of Canaanite slaves and they aged, since they are 
no longer in the condition that they were in when he robbed them, 
he cannot return them in their current state to his victim; rather, he 
pays according to their value at the time of the robbery. Rabbi 
Meir says: With regard to slaves, he says to the victim: That which 
is yours is before you and no compensation is required. Apparently, 
Rabbi Meir holds that the legal status of a slave is like that of land, 
and not, as Rav Sheshet said, like that of movable property. 


The Gemara answers: That is not difficult. Rav Sheshet apparently 
holds like Rabba bar Avuh, who reverses the attribution of the 
opinions in that mishna and teaches: Rabbi Meir says: He pays 
according to their value at the time of the robbery. And the Rabbis 
say: With regard to slaves, he says to the victim: That which is 
yours is before you and no compensation is required. 


Since Rav Sheshet interprets the mishna as referring to a case where 
the dispute is over the slave alone and interprets it to be in accor- 
dance with the opinion of Rabbi Meir, he apparently also assumes 
that Rabbi Meir holds that an oath is taken even with regard to a 
claim of land, as his explanation would need to account for the case 
in the mishna concerning a dispute over the small or large field. The 
Gemara questions this assumption: But given that Rabbi Meir said 
only that the legal status of a slave is like that of movable property, 
from where does Rav Sheshet learn that Rabbi Meir holds that we 
compare land to a slave, so that just as for a claim about a slave, an 
oath is taken, so too, for a claim about land, an oath is taken? 
Perhaps Rabbi Meir holds that an oath is taken only on a claim 
about a slave but not on a claim about land." 


HALAKHA 


With regard to what are oaths not taken — pyawa px ma by: to the Temple treasury (Rambam Sefer Mishpatim, Hilkhot Toen 


One does not take an oath of admission to part of a claim if the 


VeNitan 5:1; Shulhan Arukh, Hoshen Mishpat 95:1). 


claim concerns land, slaves, documents, or property consecrated 


PITA 15: BAVA METZIA : PEREK VIII : 100B 


NOTES 


But didn't Rabbi Meir teach us the opposite - '31 x7) 
mb WYW KIDIN PRY: Why does the Gemara insist on 
interpreting the mishna as being in accordance with the 
opinion of Rabbi Meir, which requires that the opinions 
in the mishna in tractate Bava Kamma be reversed, rather 
than explain it more simply as being in accordance with 
the opinion of the Rabbis? The Ritva explains that even 
were the mishna to be explained in accordance with 
the Rabbis it would still not be in accordance with the 
accepted halakha. Therefore, the Gemara considered it 
more reasonable to interpret it as being in accordance 
with Rabbi Meir, since there is a principle that an unat- 
tributed mishna is in accordance with the opinion of 
Rabbi Meir. 
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NOTES 
And that buyer remains silent - pniw my: In this case 
there is a clash between a certain claim and an uncer- 
tain claim. According to the opinion that a certain claim 
against an uncertain claim is sufficient to allow one to 
repossess another's property, then that is the reason that 
in this case the seller prevails. According to the opinion 
that a certain claim against an uncertain claim is not suf- 
ficient, the reason the seller prevails is that the buyer's 
silence is tantamount to an admission of the seller's claim 
(Tosafot, Bava Kamma 96b; see Sma). 


| delivered ten vines... to you - a ND... WY: 
Rashi (Gittin 39a) explains that this is a case where the 
owner gave the vines to a bailee for him to safeguard and 
his claim against him is based on the halakhot of bailees. 
This is also the understanding of the Rambam. 


HALAKHA 


This seller says in my possession, and that buyer 
remains silent- pniw myw WN m: In a case where 
one who sold a cow or a maidservant who were preg- 
nant at the time and after the sale it was found that the 
cow had calved or maidservant had given birth, if 
one party claims that the birth occurred while it was in 
his possession and the other party remains silent, then 
the former is entitled to take the offspring (Rambam 
Sefer Kinyan, Hilkhot Mekhira 20:11; Shulhan Arukh, Hoshen 
Mishpat 223:2-3). 


Takes the oath and does not have to pay -— x) prav 
pabwn: There are three cases of oaths required by Torah 
law: An oath of one who admits to part of a claim, an oath 
to refute the claim of a single witness, and an oath taken 
by a bailee. In all these cases, one takes the oath and is 
then exempt from paying. The Sages instituted the taking 
of an oath in additional cases, and in some of those cases 
the one who takes the oath thereby becomes entitled to 
collect payment in accordance with his claim (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 1:2; Shulhan Arukh, 
Hoshen Mishpat 89:1). 


Grapes that are ready to be picked - nitnaipa w339 
ew): In a case where one claimed from another grapes 
that are ready to be picked or dry grain that is ready to be 
reaped, and the defendant admitted to part of the claim, 
ifthe produce has developed to a stage where it no longer 
needs to be attached to the ground, then it is classified 
as movable property and the defendant takes an oath of 
one who admits to part of a claim (Rambam). Some say 
that Rabbi Yosei bar Hanina was referring to a case where 
the grapes had been picked and consumed and the claim 
was for their value, and that only in that case is there an 
oath. If the claim was for extant grapes or grain, then it is 
a situation where one says to the other: Here you are, for 
which an oath is not required (Ran). Others explain that 
the case is where the claim was for the grapes or grain 
itself and the defendant admitted to part of the claim, 
but he had also consumed that produce and so it is nota 
case of: Here you are. 
The early commentaries explain that Rambam rules in 
accordance with Rabbi Meir (Ra’avad; Maggid Mishne). The 
Shakh and the Gra explain that the Rambam holds that 
the mishna in tractate Shevuot is referring to a case where 
vines were given to another to safeguard. Only in such a 
case might they be classified as land; for a sale they would 
certainly be classified as movable property. The Shakh 
rules in accordance with those who argue against the 
ruling of the Rambam (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 5:4; Shulhan Arukh, Hoshen Mishpat 95:2). 
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BAVA METZIA : PEREK VIII : 100B : :P 47’ pa 


The Gemara answers: It should not enter your mind that Rabbi 
Meir makes a distinction between slaves and land in this regard, 
as it is taught in a baraita: With regard to one who exchanges 
a cow for a donkey, such that by virtue of the cow owner’s act 
of acquisition on the donkey, the donkey’s erstwhile owner 
simultaneously acquires the cow, wherever it happens to be 
located, and afterward the cow is found to have calved; and 
similarly, with regard to one who sells his Canaanite maid- 
servant, with the acquisition effected by the buyer giving him 
money, and afterward she is found to have given birth to a 
child, who will be a slave belonging to his mother’s master, at 
times it is uncertain whether the offspring was born before or 
after the transaction. 


If this seller says: The birth occurred while the cow or maid- 
servant was still in my possession, and that buyer remains 
silent, the seller is entitled to take the offspring. 


If this one says: I do not know what happened, and that one 
says: I do not know what happened, they divide the value of 
the offspring between them. 


If this seller says: The birth occurred while the cow or maid- 
servant was still in my possession, and that buyer says: The 
birth occurred after the cow or maidservant was already in my 
possession, then the seller takes an oath stating that the cow 
or maidservant gave birth in his possession and he is then 
entitled to take the offspring. This is because for anyone who 
takes an oath required by Torah law, he takes the oath and 
does not have to pay." This is the statement of Rabbi Meir. 
And the Rabbis say: One does not take an oath, not on a 
claim concerning slaves and not on a claim concerning land. 


The Gemara explains its proof from this baraita: Since the 
Rabbis replied to Rabbi Meir that an oath is not taken on a 
claim concerning slaves or land, is it not correct that by infer- 
ence, Rabbi Meir holds that one can take an oath on a claim 
concerning either slaves or land? 


The Gemara rejects this inference: But from where is this 
inferred? Perhaps the Rabbis are speaking to him utilizing 
the style of: Just as, and they are saying as follows: Just as you 
concede to us with regard to land, concede to us also with 
regard to slaves. 


The Gemara adds: Know that Rabbi Meir holds that one does 
not take an oath for a claim concerning land, as we learned in 
a mishna (Shevuot 42b): Rabbi Meir says: There are some 
matters that have a legal status like that of land, but neverthe- 
less, with regard to oaths they are not treated like land and so 
one takes an oath with regard to them. But the Rabbis do not 
concede to Rabbi Meir that this is the halakha. How so? If one 
claims: I delivered ten vines laden with grapes to you," and 
the other says: There were only five; Rabbi Meir deems him 
liable to take an oath of one who admits to part of a claim. But 
the Rabbis say: Anything that is attached to the ground has 
a legal status like that of land, so no oath is taken with regard 
to them. 


The Gemara clarifies the scope of the dispute: And Rabbi Yosei 
bar Hanina says: The difference between them is only in a case 
of grapes that are ready to be picked," as one Sage, Rabbi Meir, 
holds: They are considered as though they were already har- 
vested, meaning that they are regarded as movable property, 
with regard to which an oath is taken. And the other Sage, the 
Rabbis, holds: They are not considered as though they were 
about to be picked, meaning that they are regarded as land, 
with regard to which an oath is not taken. Evidently, Rabbi Meir 
agrees that an oath is not taken concerning land. 
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Rather, actually the mishna can be explained only in accordance 
with the interpretation of Rabbi Hoshaya, cited above. And with 
regard to that which posed a difficulty to you, namely that accord- 
ing to his explanation, the novelty of the mishna is only that mov- 
able property binds land so that one can be required to take an oath 
with regard to it, and that halakha is already taught in the mishna 
in tractate Kiddushin, one can explain that it was necessary to also 
teach this in the mishna here, because it might enter your mind 
to say that the garment of a slave is like the slave himself, or that 
sheaves of a field are like the field itself. If so, there would be no 
basis to require an oath, even one based on the claims about the 
garment and sheaves themselves. Therefore, the mishna teaches 
us that they are considered distinct items and the claims concern- 
ing them require the seller to take an oath which can then be 
extended to require an oath for the claim concerning the slave 
or land. 


§ The Gemara analyzes one of the clauses of the baraita cited 
above: Ina case in which it is unclear when the cow or maidservant 
gave birth, if this one says: I do not know what happened, and 
that one says: I do not know what happened, they divide the value 
of the offspring between them. The Gemara asks: In accordance 
with whose opinion is this? It is in accordance with the opinion 
of Sumakhos, who says: When there is property of uncertain 
ownership, the parties divide it equally between them. 


The Gemara questions this attribution: If so, say and try to explain 
accordingly the latter clause of that baraita: If this seller says: 
The birth occurred while the cow or maidservant was still in my 
possession, and that buyer says: The birth occurred after the 
cow or maidservant was already in my possession, then the seller 
takes an oath stating that it gave birth in his possession, and 
he is then entitled to take the offspring. The Gemara explains the 
difficulty: But according to the opinion of Rabba bar Rav Huna, 
who says: Yes, Sumakhos said his ruling even in a case in which 
there is a conflict between a certain claim and a certain claim, 
why does the mishna rule that the seller takes an oath; the mishna 
should have ruled that they divide the value of the disputed 
offspring between them. 


The Gemara answers: Sumakhos concedes that where there is a 
requirement for one of the parties to take an oath required by 
Torah law, that the disputed amount is not divided. And further- 
more, this is not a case in which the seller could say: Here you are, 
because the case is where after the sale, the seller severed the slave's 
hand, just like in the explanation of Rava above. 


MI S H NA In the case of one who sells his olive trees 


to another so he can chop them down and 
use them for their wood," and before he chopped them down they 
yielded olives, if the olives are of a quality that could provide the 
value of less than a quarter-log" of oil per se'a" of olives, these 
olives are the property of the new owner of the olive trees, i.e., 
the buyer. 


If they yielded olives that could provide the value of a quarter-log 
or more of oil per se'a of olives, and this one, the buyer, says: My 
olive trees yielded the olives and so I have a right to them, and 
that one, the seller, says: The nourishment from my land yielded 
the olives and so I have a right to them, then they divide" the olives 
between them. 


In the event that a river swept away one’s olive trees’ and depos- 
ited them in the field of another, and they took root there and 
yielded olives, this one, i.e., the owner of the trees, says: My olive 
trees yielded the olives and so I have a right to them, and that 
one, i.e., the owner of the field, says: The nourishment from my 
land yielded the olives and so I have a right to them, then they 
divide the olives between them. 


PITA pa: BAVA METZIA - PEREK VIII : 100B 


HALAKHA 


One who sells his olive trees for wood — nt 33127 
oyy: If one sells his olive trees to another for their wood, 
instructing the buyer to chop them down immediately, 
then any olives they then yield belong to the seller. If he 
did not stipulate this condition, then any olives yielded 
belong to the buyer. In a case where at the time of the 
sale the parties specified when the trees were to be cut 
down, and the olives that grew are able to provide less 
than the value of a quarter-log of oil per sea, excluding 
the expenses involved in the production of the oil, then 
the olives belong to the buyer. If the olives can provide 
more than that value, then the buyer and seller divide 
the olives between them (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 4:11; Shulhan Arukh, Hoshen Mishpat 168:2). 


NOTES 
Quarter-log [revit] — mya: The term reviit is referring 
to a quarter measure. The Meiri maintains that this is the 
standard quarter-log, while Rabbeinu Hananel says it 
refers to a quarter-kav. 


Less than a quarter-/og of oil per sea - nway nina 
apd: Some explain that the mishna is referring to the 
volume of olives that grew in an area of a beit seʻa (Rab- 
beinu Hananel; Rabbeinu Yehonatan of Lunel). Others say 
that the reference is to a sea of olives, which is smaller 
(Melekhet Shlomo). According to both explanations, the 
mishna is referring to olive trees of poor quality, which 
produce very little oil. By contrast, the Ritva asserts that it 
is referring to unripe olives, which, since they are picked 
before they fully developed, contain little oil. 


They divide - phm: In this case the ruling that the par- 
ties divide the olives is not due to any uncertainty with 
regard to ownership of the olives. Rather, it is because 
both parties have a genuine claim to them, as both the 
buyer's trees and the seller's land contributed to the 
olives’ growth (Rambam’s Commentary on the Mishna). 


A river swept away one’s olive trees — Ym» 172 DW: 
Generally, when a river carries one’s property away, it is 
assumed that the owner despairs of recovering it and 
gives up his ownership of it. Clearly, the mishna assumes 
that in this case the owner retains his ownership. The 
Meiri explains that the case is where the owner chased 
after his tree in order to save it, thereby demonstrating 
that he had not despaired of recovering it. 
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Perek VIII 
Daf101 Amuda 


NOTES 


After three years — vow ane: Tosafot explain that the clods 
of earth with which the trees were transferred were sufficient 
o sustain the trees. Therefore, the trees are not considered to 
have been replanted and there is no need to count anew the 
hree years of orla. This explanation is based on the assumption 
hat were one to replant trees without the clods of earth in 
which they had grown, the trees would be prohibited as orla 
for the next three years. It would appear that the Rambam 
disagrees with this opinion and does not consider the presence 
of the clods of earth as a significant factor with regard to the 
prohibition of orla. 


BACKGROUND 


During the first three years — vow ‘Jina: During the first three 
years after a tree is planted, it is prohibited to derive benefit from 
its fruit due to the prohibition of orla. This prohibition applies 


only to the fruit and not to the other parts of the tree. In addi- 


tion, the prohibition does not apply to trees planted for reasons 
other than harvesting their fruit, e.g., those planted as a fence 
for property or as a wind buffer. While the prohibition applies 
both to trees in Eretz Yisrael and to those outside Eretz Yisrael, 
if there is an uncertainty about the orla status of fruit grown 
outside of Eretz Yisrael, the fruit is permitted. The halakhot of 
orla appear in the Torah in Leviticus 19:23-25 and are delineated 
in tractate Orla. During the fourth year, the produce is endowed 
with sanctity and must either be consumed within Jerusalem or 
redeemed for money that is then used to purchase other food 
which must be consumed within Jerusalem. 
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GE M A The Gemara asks: What are the circum- 
stances of the sale? If this is a case where 
before the sale the seller said to the buyer: Cut down the trees 
immediately, then clearly he is particular that the buyer not derive 
benefit from the nourishment provided by his land. Therefore, even 
if the olives yielded could provide less than the value of a quarter- 
log of oil per se‘a of olives, they will belong to the owner of the land, 
i.e., the seller. Conversely, if the case is where he said to him: Cut 
down the trees whenever you want, then it is clear that he is not 
particular about the buyer deriving benefit from the nourishment 
provided by his land. Therefore, even if the olives yielded could 
provide the value of a quarter-log or more of oil per se‘a of olives, 
they will belong to the owner of the olive trees, i.e., the buyer. 


The Gemara explains: No, the ruling is necessary in a case where 
the seller said to him to cut down the trees, without specification 
about when he should do so. Accordingly, if the olives yielded 
produce less than the value of a quarter-log of oil per se‘a of olives, 
then since people are generally not particular to receive their 
share of such olives, the buyer may keep them. But where the olives 
yielded produce the value of a quarter-log or more of oil per se'a of 
olives, people are generally particular to receive their share of 
such olives; consequently, they divide the olives between them. 


Rabbi Shimon ben Pazi says: And the value of the quarter-log 
that they mentioned in the mishna 


is exclusive of the expense of processing the olives to produce oil. 


§ The mishna teaches: In the event that a river swept away one’s 
olive trees and deposited them in the field of another, and they took 
root there and yielded olives, then the olives are divided between 
the owner of the trees and the owner of the field. Ulla says that 
Reish Lakish says: They taught this only about a case where the 
olive trees were uprooted and relocated together with their clods 
of earth in which they grew; and the ruling is with regard to olives 
that grew after three years" since the trees took root in the new field. 
After three years there is no longer any prohibition of orla (see 
Leviticus 19:23) on the olives even if one presumes that the olives 
were nourished from the field owner’s land. 


But during the first three years? after the trees took root in the new 
field, everything that grows is the property of the owner of the 
olive trees, as he can say to the owner of the field: Even if you had 
planted the trees yourself at the time that they took root in your 
field, would you have eaten the olives during the first three years? 
If you claim that the nourishment from your land yielded the olives, 
the olives will be prohibited as orla. The only reason for them to be 
permitted is if it is assumed that they were nourished only from the 
clods of earth in which they were initially planted over three years 
ago, in which case they should belong entirely to me, as the owner 
of both the trees and the clods. 


The Gemara asks: But let the owner of the field say to him: If I had 
uprooted your trees from my field and instead planted my own 
trees, then after three years I could have consumed all of the olives 
yielded by them. Now that I let your trees remain and so you have 
a right to consume half with me, in return I should be entitled to 
half the yield during the first three years as well. 
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The Gemara suggests another interpretation: Rather, when Ravin 
came from Eretz Yisrael to Babylonia he said in the name of Reish 
Lakish: They taught this only about a case where the olive trees 
were uprooted and relocated together with their clods of earth in 
which they grew, and the ruling is with regard to olives that grew 
during the first three years since the trees took root in the new field. 
But after the first three years, everything that grows is the property 
of the owner of the land, as he can say to the owner of the trees: If 
I had uprooted your trees from my field and instead planted my 
own trees, then after three years, could I not have consumed all of 
the olives produced by them? 


The Gemara asks: But let the owner of the trees say to him: Even if 
you had planted trees yourself at the time my trees took root in your 
field, then during the first three years you would not have con- 
sumed their fruit at all. How, then, can you come now and claim 
you are entitled to consume half of the olives together with me 
during those first three years? The Gemara answers: He has a right 
to demand half of the olives due to the fact that the owner of the 
field can say to the owner of the trees: If I had uprooted your trees 
from my field and instead planted my own trees, they would be 
slender plants that do not cast heavy shadows, and I would have 
planted chard [silka]? and vegetables underneath the trees and 
made a significant profit. Since, instead, I let your trees remain, in 
return I should be entitled to half of the fruit during the first three 
years. 


§ The Sages taught in a baraita: If the other one, the owner of the 
trees, said: I am uprooting and taking my olive trees back," the 
court does not listen to him. What is the reason? Rabbi Yohanan 
said: Due to the desire to promote the settling of Eretz Yisrael," 
it is inappropriate to uproot trees. Upon hearing this ruling, Rabbi 
Yirmeya said: For rulings such as this, it is necessary to have a 
great Sage" explain it, as that reason is not self-evident. 


We learned in a mishna there (Demai 6:2): Rabbi Yehuda says that 
one who receives a field of his ancestors from a gentile" under a 
sharecropping agreement, i.e., he is granted the right to cultivate the 
land and keep its produce in return for giving a portion of the pro- 
duce to the gentile owner, must first tithe the produce grown in that 
field and only then give the gentile his portion from among the 
tithed produce. 


Initially, when the Sages studied this mishna, they assumed the 
following interpretation: What is the meaning of: A field of his 
ancestors? It is a reference to any field in Eretz Yisrael. And why 
did they call it: A field of his ancestors? Because it is a field of his 
forefathers, Abraham, Isaac, and Jacob. 


HALAKHA 


lam taking my olive trees —bpin ox yt: Ifa river swept away name of Reish Lakish (Rambam Sefer Kinyan, Hilkhot Shekhenim 


one’s olive trees and then deposited them in the field of another, 
am uprooting my trees 
and taking them back, the court does not listen to him in order 
to promote the settling of Eretz Yisrael, in accordance with the 
explanation of Rabbi Yohanan. Outside Eretz Yisrael, he is permit- 
ted to take his trees back. If the trees were uprooted together 
with their clods of earth, then during the first three years from 
when they took root in their new location the owner of the trees 
and the owner of the field divide the olives between them, and 
after three years the owner of the field is entitled to all the olives. 
The Rema, citing the Tur, rules that this applies only where the 
clods of earth were sufficient to sustain the trees, and that oth- 
erwise the produce belongs to the owner of the field from the 
first year. This is in accordance with the opinion of Ravin in the 


and then the owner of the trees said: 


4:10; Shulhan Arukh, Hoshen Mishpat 168:1). 


One who receives a field of his ancestors from a gentile - 
Dan ja Ppa Tw bapan: One who is a tenant farmer or a 
sharecropper in the field of a gentile in Eretz Yisrael is required to 
first tithe the produce grown there and then give the gentile his 
portion. The requirement to first tithe the produce is a penalty 
designed to encourage the person to purchase the field from 
the gentile instead of remaining in a long-term sharecropper 
arrangement. This in is accordance with the opinion of Rabbi 
Yehuda, as the fact that the Gemara examines his opinion in 
detail suggests that his opinion is accepted as the halakha (Ram- 
bam Sefer Zera'im, Hilkhot Ma'aser 6:12; Shulhan Arukh, Yoreh 
Dea 331121). 
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BACKGROUND 
Chard [silka] - xprn: Chard, Beta vulgaris cicla, is a subspe- 
cies of the beet plant and an annual garden vegetable 
from the Chenopodiaceae family. Its large, fleshy leaves, 
15-30 cm long, are eaten only after being cooked, and their 
flavor is similar to that of spinach. Today the leaves also 
serve as chicken feed. 


Chard 


NOTES 


Due to the settling of Eretz Yisrael - Sew YS aw Own: 
The straightforward understanding of the Gemara is that 
this is an ordinance to promote the settling of Eretz Yisrael. 
Some commentaries rule that it also applies to any land 
that was owned by a Jew, even outside of Eretz Yisrael. 
According to this ruling, the Gemara’s use of the term Eretz 
Yisrael should be understood as meaning: The land of an 
Israelite (Meiri). 


It is necessary to have a great Sage — 731 K3"I¥: Some 
explain that the reason for this halakha was not obvious, 
and took a great Sage to explain it. Others explain that since 
the halakha enjoins the owner of the trees from reclaiming 
his property, it is necessary for a Sage of stature to institute 
it in order for people to accept it (Torat Hayyim). 
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HALAKHA 

A gentile’s acquisition of land in Eretz Yisrael does not 
abrogate its sanctity - spond bW yaa 129 pap prs: 
If a gentile acquired land in Eretz Yisrael and then sold it to 
a Jew, the Jew is required to take teruma and tithes from its 
produce, as a gentile’s acquisition of land in Eretz Yisrael does 
not abrogate its sanctity with regard to separating tithes 
from its produce. By contrast, in Syria, a gentile’s acquisition 
of land does abrogate its sanctity with regard to separating 
tithes (Rambam Sefer Zera‘im, Hilkhot Terumot 1:10; Shulhan 
Arukh, Yoreh De‘a 331:3). 
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According to this interpretation, the mishna is referring to a field 
which was legitimately acquired by the gentile and to which the 
Jew has no claim. The Gemara explains why the Jewish sharecrop- 
per is required to tithe the produce he will give the landowner: And 
the reason the sharecropper tithes that produce is that the tanna 
holds that a gentile’s acquisition of land in Eretz Yisrael" does 
not abrogate its sanctity” with regard to separating tithes from its 
produce. 


And Rabbi Yehuda also holds that the obligation of one who 
receives a field of his ancestors, i.e., a sharecropper, to pay the 
landowner is like that of a tenant farmer," i.e., just as a tenant 
farmer, whether the field produces a crop or whether it does not 
produce a crop, is required to procure produce from somewhere, 
tithe it, and then give it to the landowner, as he is like one paying 
his debt, so too, one who receives, i.e., a sharecropper, is also 
is like one paying his debt, and he must consequently first tithe 
the produce and then give it to the landowner. Since his obligation 
to the landowner is regarded as a debt, apparently before the pro- 
duce is given to the landowner, it belongs to the tenant farmer or 
sharecropper, who is therefore required to tithe it. 


Rav Kahana said to Rav Pappi, and some say that he said it to Rav 
Zevid: But this explanation is challenged by that which is taught 
in a baraita: Rabbi Yehuda says that one who receives a field of 
his ancestors under a sharecropping agreement, from a gentile 
oppressor who seized it, first tithes produce and then gives the 
gentile his portion. According to the Sages’ initial understanding, 
why does the baraita specifically refer to an oppressor who stole 
the land? Even if the gentile was not an oppressor, the ruling of 
the baraita would also apply. 


NOTES 


Jew's possession, its produce will once again be fully subjec 


A gentile’s acquisition of land in Eretz Yisrael - road Pp 
byw yqa: The tanna'im disagree as to whether a gentile's 
acquisition of land in Eretz Yisrael abrogates its sanctity with 
regard to separating tithes from its produce. All agree that 
while the land is owned by a gentile its produce is not subject 
to a tithing obligation. They disagree about whether a gentile’s 


ownership of land entirely abrogates the sanctity of the land. 


According to the opinion that it does, even if a Jew repurchased 
the land from the gentile, that would be considered a new 
act of conquering the land, which, since it was done by an 
individual and not the entire nation, would not imbue tha 
piece of land anew with sanctity. Consequently, even after the 
and would return to Jewish ownership, its produce would no 
be subject to a tithing obligation. The other opinion holds tha 
he obligation to take tithes is temporarily suspended while 
he gentile owns it, as the gentile himself is not obligated 
o tithe, but that his ownership does not abrogate the land's 
sanctity. Therefore, as soon as the land transfers back into a 


o the tithing obligation. 


One who receives and a tenant farmer — 131m) bapn: There 
are various arrangements in which a landowner can profit 
by making his field available for another to work on it. In a 
sharecropping arrangement, a certain percentage of the 
produce yielded by the field is given to the landowner, and 
the rest is taken by the sharecropper. Consequently, the size 
of the payment to the landlord is entirely dependent on the 
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success of the crops. By contrast, a tenant farmer provides the 
landowner with a fixed amount of produce, irrespective of 
the success of the crops, but is entitled to all other produce 
yielded by the field. 

One significant distinction between these two arrange- 
ments is with regard to the obligation to tithe the produce. In 
a sharecropping arrangement, since the landlord and share- 
cropper split the produce based on percentages, the portion 
the landlord receives is not considered to be a payment from 
the sharecropper to him; rather the landlord is considered to 
have an actual stake in the produce and is merely collecting 
that which he owns. Therefore, the responsibility to tithe the 
produce given to the landlord falls upon him, and if he is a 
gentile that produce does not need to be tithed. By contrast, 
a tenant farmer owns all the produce grown, and the produce 
he provides to the landlord is consequently considered to be 
a payment made with the tenant farmer's own produce. Since 
all the produce initially belongs to the tenant farmer, he is 
obligated to tithe it, even if the landlord is a gentile. 

The Gemara here considers the option that a sharecropper 
is like a tenant farmer. From the Gemara it would appear that 
according to this possibility the aforementioned essential dif- 
ference is not true. Despite this, Tosafot note that ultimately all 
agree to the essential difference between the two. The Gemara 
suggests the possibility that the Sages decreed that due to the 
concern that people would not be sensitive to the distinction 
between a sharecropper and a tenant farmer, a sharecropper 
should also tithe the produce before giving it to the landowner. 
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Rather, the tanna of the mishna holds that a gentile’s acquisition 
of land in Eretz Yisrael abrogates its sanctity with regard to sepa- 
rating tithes from its produce, and he also holds that the obligation 
of one who receives, i.e., a sharecropper, to pay the landowner is 
not like that of a tenant farmer." Since under the sharecropping 
arrangement the landowner retains a percentage stake in the yield, 
when the sharecropper provides the landowner with a portion 
of the produce, he is not considered to be paying a debt to him, 
but simply to be providing the landowner with the latter’s own 
produce. Therefore, fundamentally the sharecropper should not 
have to tithe the produce before giving it to the landowner. The 
requirement to do so is a fine the Sages imposed upon him, as the 
Gemara will explain. 


And, according to this explanation, what is the meaning of: A field 
of his ancestors? It is referring to a field that belonged to his actual 
ancestors, of whom he is their heir, and it was then seized by a 
gentile. And itis only him whom the Sages penalized and required 
to take tithes from produce before giving it to the gentile oppressor, 
as, since the land is dear to him, he will more readily go and 
receive it in a sharecropping arrangement from the gentile, despite 
the Sages’ requirement. But with regard to another person of the 
world at large, the Sages did not penalize him, as no one else would 
be willing to receive the land under such disadvantageous terms. 


This explains why the Sages limited the fine to a person who has 
an ancestral claim to the field, but what is the reason that the 
Sages penalized him? Rabbi Yohanan says: It was in order to 
encourage him to purchase the field, so that it will be clearly in his 
possession." The disadvantageous conditions will make it prefer- 
able for him to purchase the land outright from the gentile instead 
of entering into a sharecropping arrangement with him. 


Upon hearing this ruling, Rabbi Yirmeya said: For rulings such 
as this, it is necessary to have a great Sage to explain it. 


NOTES 


A gentile’s acquisition. ..abrogates...and one who receives 
n37 IDIND: Rashi suggests that the Gemara presents two inde- 
pendent possibilities to explain why, in a case in which the 
and is not from the sharecropper’s actual ancestors, there is 
no obligation upon him to tithe the produce before giving it to 
he landowner. One possibility is that the mishna holds that a 
gentile’s acquisition of the land abrogates its sanctity. The other 
possibility is that the mishna assumes that the sanctity is not 
abrogated, but that the nature of a sharecropper's obligation 
o pay the landlord is unlike that of a tenant farmer. Therefore, 
unlike a tenant farmer, who would be obligated to take tithes 
rom produce before giving it to the landowner, a sharecropper 
is not obligated to do so. 

The Ran and many other early commentaries note that the 
baraita limits the requirement to tithe the produce before giv- 
ing it to the landowner to a case where the landowner is a gen- 
tile oppressor who seized the land. Since it is impossible to steal 
land, as it remains there for the owner to repossess, it emerges 
that the gentile does not own the land at all. Therefore, the Ran, 
expanding on Rashi's interpretation, explains that the Gemara’s 
intention here is that the question of whether or not a gentile’s 
acquisition of land can abrogate its sanctity is entirely irrelevant. 
Even if one holds that it does abrogate the land's sanctity, since 
he landis still legally owned by a Jew, there is a clear obligation 
0 tithe its produce and a tenant farmer will certainly have to 
ithe his produce before giving it to the landowner. Therefore, 
he Gemara proceeds to explain that despite there being a 
potential obligation to tithe the produce, a sharecropper is 
unlike a tenant farmer and is consequently exempt from having 
o tithe produce before giving it to the landowner. 

Tosafot disagree with Rashi’s interpretation. They understand 
hat the claim that a sharecropper’s obligation to tithe is unlike 


that of a tenant farmer is a corollary of the assumption that 
a gentile’s acquisition of the land abrogates its sanctity. They 
explain that even the tanna who holds that a sharecropper is 
regarded like a tenant farmer with regard to tithing concedes 
that this is a rabbinic decree based upon the fact that others 
could confuse the sharecropper with a tenant farmer, who is 
obligated by Torah law to tithe his produce before giving it to 
the landlord. But in circumstances where a tenant farmer is 
obligated to tithe by rabbinic law, a sharecropper will not be 
obligated at all. Accordingly, the Gemara should be understood 
as follows: Since a gentile’s acquisition of the land abrogates its 
sanctity, even the tenant farmer's obligation to tithe the pro- 
duce is by rabbinic law. Therefore, in this case the sharecropper 
is not regarded like a tenant farmer and is consequently not 
obligated, even by rabbinic law, to tithe the produce he gives 
to the landowner. From the Rambam’s ruling as well, it would 
appear that even the tenant farmer's obligation to tithe is part 
of the fine imposed by the Sages. 


Clearly [bara] in his possession — 1793 773: Rashi says that 
bara means clear, and the intention is that the Jew should 
be encouraged to purchase the land, bringing it clearly into 
Jewish ownership. This explanation is also supported by the 
Jerusalem Talmud. 

Most of the early commentaries had a version of the text 
that read boro. While some also interpret boro as meaning 
clear, others assert that it derives from the noun bor, meaning 
pit. They say that the goal is that working the land under such 
conditions should be as undesirable for the Jew as working a 
pit. Rabbeinu Hananel explains that the intention is to make the 
arrangement undesirable for the gentile, as due to the penalty 
Jews will not be interested in working his land and so it will be 
more advantageous for him to sell it. 
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HALAKHA 


One planted trees in another's field without permission - 
mw xha ian miwa yoix: With regard to one who enters 

another's field and plants trees in it without the permission 

of the owner of the field, if it is a field that is designated 

or planting, then the court estimates how much a person 

would be willing to pay for someone to plant trees in that 

field, and that is how much the owner of the field must 

pay. If the field is not designated for planting, then the 

court appraises for the one who planted the trees both 

his expenses and the value of the improvements, and the 

owner of the field pays the lesser of the two amounts. The 

owner of the field may demand that the tree owner remove 

his trees. The owner of the trees does not have a right to 

remove the trees because doing so weakens the land. This 

is in accordance with the statements of Rav and Shmuel 

and according to the explanation of Rav Pappa that their 
opinions do not disagree one with the other (Rambam 

Sefer Nezikin, Hilkhot Gezeila VaAveda 10:4; Shulhan Arukh, 
Hoshen Mishpat 375:1-2). 


The owner of the field came and fenced in - bya xI 
‘Jia wi: There is the case of one who entered another's 
field and, without the permission of owner of the field, 
planted trees in it or built a building in it. If afterward the 
owner of the field fenced in the field in order to protect 
the trees, or he completed the building, or he performed 
any act that demonstrated that he was pleased with the 
addition to his property, then the court estimates how 
much a person would be willing to pay for someone to 
plant those trees in that field or build that house, and that 
is how much the owner of the field must pay. This ruling 
is in accordance with the opinion of Rav (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 10:8; Shulhan Arukh, Hoshen 
Mishpat 375:3). 


Built it without his permission - imwa xu maa: With 
regard to one who enters another's ruin and builds a house 
there using his own materials but without the landowners 
permission, the court appraises both the builder's expenses 
and the value of the improvements and the landowner 
pays the lesser of the two amounts. Alternatively, the 
landowner has the right to demand that the builder dis- 
mantle the house and take back his materials. If he built in 
a courtyard that was going to be built up or in a ruin that 
was going to be repaired, then the halakha is parallel to 
the case of planting in a field that was designated to be 
planted. The court estimates how much a person would 
be willing to pay for someone to do the work that the 
builder did, and the landowner must pay the builder that 
amount. This applies only if the builder built a structure 
that is suitable and common for that place (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 10:9; Shulhan Arukh, Hoshen 
Mishpat 375:6-7). 


NOTES 


And he is at a disadvantage - minnn by $a: The com- 
mentary here is in accordance with Rashi's explanation. 
Other early commentaries interpret the Gemara to mean 
that the owner of the field must pay the minimum amount 
a person would pay for such work (Ritva). 


Was not stated explicitly — amy wavaa wh: Most of the 
early commentaries explain that the reference is not to 
Rav's statement itself, but specifically to Rav Pappa's expla- 
nation of Rav’s opinion. This understanding is reflected in 
the version of the text held by some commentaries, which 
reads: And this ruling of Rav Pappa was not stated explicitly 
(see Ra‘avad). 
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§ Anamoraic dispute was stated with regard to one who entered 
another’s field and planted trees in it without the permission 
of the owner of the field." Since the owner of the field profits from 
the planter’s actions, he is required to pay him. Rav says: The 
court appraises both the expenses for the one who planted the 
trees and the value of the improvements and the planter is at a 
disadvantage," i.e., the owner of the field pays the lesser of the 
two amounts. And Shmuel says: The court estimates how much 
a person would be willing to give for someone to plant trees in 
this field, and that is how much the owner of the field must pay. 


Rav Pappa said: And Rav and Shmuel do not disagree. Here, 
Shmuel’s ruling is with regard to a field that is designated for 
planting, while there, Rav’s ruling is with regard to a field that 
is not designated for planting. 


The Gemara notes: And this ruling of Rav was not stated 
explicitly; rather, it was stated implicitly. As there was a cer- 
tain person who came before Rav after someone had planted 
trees in that person’s field. Rav said to him: Go and have the court 
appraise both the expenses for the one who planted the trees and 
the value of the improvements. The owner of the field said to 
him: I do not want these trees; why should I pay for them? Rav 
said to him: Go and have the court appraise both the expenses 
for the one who planted the trees and the value of the improve- 
ments, and he is at a disadvantage, i.e., you are obligated to pay 
him only the lesser of the two amounts. The owner of the field 
again said to him: I do not want these trees; why should I pay 
for them? Rav did not persist with his ruling, indicating that he 
conceded that the owner of the field was not obligated to pay. 


Eventually, Rav saw that the owner of the field had fenced in" 
the field and was safeguarding the trees. Rav said to him: By 
doing so you have demonstrated your opinion that having those 
trees in your field is satisfactory to you. Therefore, I rule that you 
should go and have the court appraise both the expenses for the 
one who planted the trees and the value of the improvements, 
and he has the advantage, i.e., you are obligated to pay him the 
greater of the two amounts. 


§ Anamoraic dispute was stated with regard to one who entered 
another’s ruin and built it up using his own materials but with- 
out the landowner’s permission," and then later, the builder said 
to the landowner: I will dismantle the structure and take my 
timber and my stones back. Rav Nahman says: The court listens 
to him and he is allowed to do so. Rav Sheshet says: The court 
does not listen to him and he is not allowed to do so. 


The Gemara raises an objection to Rav Nahman’s ruling from a 
baraita ( Tosefta, Bava Kamma 10:6) about the same case: Rabban 
Shimon ben Gamliel says: Beit Shammai say that the court 
listens to him, and Beit Hillel say that the court does not listen 
to him. The Gemara explains the difficulty posed: Shall we say 
that Rav Nahman said his ruling in accordance with the opinion 
of Beit Shammai? That is untenable, as this is not listed as one of 
the specific exceptions to the principle that the halakha is always 
in accordance with the opinion of Beit Hillel. 


The Gemara answers: Rav Nahman states his opinion in accor- 
dance with the opinion of that tanna, i.e., Rabbi Shimon ben 
Elazar, as it is taught in a baraita: According to both Beit Hillel 
and Beit Shammai, the court listens to him; this is the statement 
of Rabbi Shimon ben Elazar. Rabban Shimon ben Gamliel 
says: Beit Shammai say that the court listens to him, and Beit 
Hillel say that the court does not listen to him. 


The Gemara inquires: What halakhic conclusion was reached 
about this matter? Rabbi Ya’akov said that Rabbi Yohanan 
said: 
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In the case of a house, the court listens to him, but in the 
case of a field, the court does not" listen to him. 


The Gemara asks: In the case of a field, what is the reason that 
the court does not listen to him? It is that due to the desire to 
promote the settling of Eretz Yisrael, it is inappropriate to 
uproot trees. There are those who say that it is for a different 
reason: It is due to the weakening of the land already caused 
by the tree roots, as it made the land unsuitable for other uses. 
Therefore, the owner of the trees may not just take them and 
leave the land in its worsened condition. The Gemara asks: 
What is the practical difference between these reasons? The 
practical difference between them is whether outside of Eretz 
Yisrael, the one who planted the trees may uproot them. 
MI S H N In the case of one who rents out a house 
in a town to another" in the rainy sea- 
son, the owner cannot evict the renter from the house from 
the festival of Sukkot until Passover. If the rental was in the 
summer, he must give thirty days’ notice" before he can evict 
him." And for a house located in the cities [uvakerakim],' 
both in the summer and in the rainy season he must give 
twelve months’ notice. And for shops that he rented out, both 
in towns and in cities, he must give twelve months’ notice. 
Rabban Shimon ben Gamliel says: For a baker’s shop or a 


dyer’s shop, one must give three years’ notice. 
The Gemara asks: What is different 


G E MA about the rainy season that one cannot 


evict his renter? The Gemara suggests: Because when a person 
rents a house during the rainy season, it is presumed that he 
rents it for the entire rainy season. The Gemara challenges 
this: But in the summer as well, the same halakha should apply, 
because when a person rents a house, he rents it for the entire 
summer. The Gemara offers a different explanation: Rather, 
in the rainy season, this is the reason that he cannot evict 
him: It is because at that time, houses for renting are not 
found on the market. Since alternative housing is not available, 
even if he is renting the house month by month, one cannot 
evict him. 


The Gemara asks: If that is the reason for the first clause of the 
mishna, say and try to explain accordingly the latter clause 
that states: And for a house located in the cities, both in the 
summer and in the rainy season, one must give twelve months’ 
notice. It arises from this ruling that if the twelve month rental 
period would be completed during the rainy season, he could 
evict him then. But why is this acceptable, given that houses 
for renting are not found on the market at that time? 


Given this difficulty, the Gemara offers a different interpretation 
of the mishna: Rav Yehuda said: The mishna teaches about 
the requirement to give notice before eviction, and this is 
what it is saying: Although in general in a case of one who rents 
out a house to another without specification of when the 
rental period will end, both the landlord and the renter can end 
the rental whenever they so decide, the landlord cannot evict 
the renter during the rainy season, i.e., from the festival of 
Sukkot until Passover, unless he gives him notice of thirty 
days from the outset, i.e., before the rainy season begins. Since 
it would still be summer, it would be possible for the renter to 
find alternate housing. But if a fixed rental period was agreed 
upon, the renter may be evicted upon its completion without 
prior notice. 
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HALAKHA 


In...a house the court listens to him but in...a field the 
court does not — px mgwa pyniw maa: If one entered 
another's courtyard and, using his own materials, built a 
house there or planted trees there, if he later demands his 
materials back, then in the case of a house, the court listens 
o him, but in the case of a field, the court does not listen 
o him, due to the weakening of the land already caused by 
he trees’ roots. The halakha is in accordance with the second 
of the Gemara’s explanations, based on the principle that 
when the Gemara provides various opinions, the final one is 
he one that is accepted as halakha (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 10:9). 


One who rents out a house to another and wants to evict 
him- sexi nyin wand ma Yawa: lfa landlord rents out 
his house to another and the end of the rental period was 
never specified, then the landlord cannot evict the renter 
during the rainy season, i.e., from Sukkot until Passover. Dur- 
ing the summer he may evict him with thirty days’ notice. If 
the end of the rental period was specified, then the renter 
can be evicted at that time, in any season (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 6:7; Shulhan Arukh, Hoshen Mish- 
pat 312:5, 8). 


NOTES 


One who rents out a house to another - ma vawalt 
ivan: As is apparent from the Gemara, these halakhot 
pertain only to cases where it was never specified when 
he rental period was to end. Rather, they agreed only on a 
monthly rate, which would apply as long as the rental would 
continue. The landlord or renter can decide at any point that 
hey wish to end the contract, with the exception of the 
various limitations that the mishna and Gemara describe. 
By contrast, if from the outset they had established an end 
o the contract, then at that point the renter is required to 
eave and none of the limitations described here apply (Rif; 
erusalem Talmud). 


Advance notice — WKY MYT: Some explain that the 
requirement of thirty days’ notice applies only in the period 
when the rainy season is approaching, and that during the 
summer itself, the landlord can evict his renter without 
notice at the end of each month (Ra’avad; see Ramban and 
Rashba). 


LANGUAGE 
City [kerakh] - 313: A kerakh is a large city, usually sur- 
rounded by a wall. Some maintain that the word stems from 
the Greek yapak, kharax, which refers to a place fortified by 
beams. Others argue that it derives from a Semitic or perhaps 
Assyrian root, and that it is related to the root kaf, reish, khaf, 
meaning encirclement. 
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HALAKHA 

So too a renter needs to give notice — wib Prw I: 
Just as a landlord must give notice to his renter before he 
evicts him, so too a renter must give notice to his landlord 
before he can terminate the rental. In a town, he must give 
hirty days’ notice, and in a city he must give twelve months’ 
notice. If he does not provide notice, he must continue to 
pay rent until he finds a suitable replacement renter. If the 
replacement is not an upright person, the landlord can reject 
him as a replacement and the renter will have to continue 
o pay rent (Rambam Sefer Mishpatim, Hilkhot Sekhirut 6:8; 
Shulhan Arukh, Hoshen Mishpat 312:7). 


If one day...enters into the rainy season — DY D33) ON 
Dawa nia TMN: If the landlord notified the renter of his 
intent to terminate the rental agreement less than thirty days 
before the rainy season begins, then the landlord cannot 
evict the renter from the festival of Sukkot until Passover. This 
applies in a town. In a city, whether in the rainy season or in 
he summer, he must provide twelve months'notice. He must 
also provide twelve months’ notice for an ordinary shop. For 
a bakery or a dyer's shop, one must give three years’ notice. 
This is in accordance with the opinion of Rabban Shimon 
ben Gamliel, as most authorities rule in accordance with 
his opinion (Rambam Sefer Mishpatim, Hilkhot Sekhirut 6:7; 
Shulhan Arukh, Hoshen Mishpat 312:6). 


Change in the rental fee of houses - mynat Ww TaAwT: 
f the general rate of rental fees increases, then a landlord is 
permitted to raise the rent on his property accordingly; if the 
renter will not pay, he can be evicted without notice. Similarly, 
if the rates decrease, then the renter can insist on paying a 
ower rate; if the landlord does not agree, the renter can 
erminate the rental without notice. These halakhot apply 
only where the desire for a change in the rate was explicitly 
demanded. If no such demands were made, it is presumed 
hat the rental continues under its agreed-upon terms, and 
he landlord cannot evict the renter, nor can the renter stop 
paying rent, without giving prior notice (Sma). If a fixed 
period of rental was agreed upon, then the rate cannot be 
changed within that period. 

If one rented out his house to a friend and that person 
hen become his enemy, he may not evict him. But if the 
andlord explicitly expressed that he was renting the property 
o him because he was his friend, then when he becomes his 
enemy he may evict him (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 6:9; Shulhan Arukh, Hoshen Mishpat 312:9-10). 


His house fell down or he needed to give it to another — 
sms) fae) Jaya tx ima boa: In a case where a landlord 

rented outa house and then the house in which the landlord 

lived fell down or he needed the rented house for another 
purpose, if he rented out the house for a specified period of 
time, he does not have a right to evict the renter. Similarly, 
if the renter had paid his rent up front, the landlord can- 
not evict him (Rashi). If the end of the rental period was 

never specified, the landlord can evict the renter (Rambam 

Sefer Mishpatim, Hilkhot Sekhirut 6:9; Shulhan Arukh, Hoshen 

Mishpat 3121, 11). 


He sold it or bequeathed it, etc. — ^3) NNN ix ma: If a 
landlord sold or bequeathed the house he had rented out 
to another, the new owner's rights and responsibilities with 
regard to evicting the renter are the same as that of the prior 
owner. The new owner must therefore provide notice of the 
required length before doing evicting the renter (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 6:1; Shulhan Arukh, Hoshen 
Mishpat 312:13). 


He made it a wedding house for his son - mann ma ixwy 
iad: If a landlord rented out a house for an unspecified 
period and then required that property to give to his son 
for his wedding, if he was aware in sufficient time to give 
notice, then he must do so. If not, he may evict him without 
giving notice (Rambam Sefer Mishpatim, Hilkhot Sekhirut 6:10; 
Shulhan Arukh, Hoshen Mishpat 312:12). 
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This is also taught in a baraita: When they said, in the mishna: 
Thirty days, and when they said: Twelve months, they said it 
only with regard to the requirement to give notice before eviction. 
And just as a landlord needs to give notice to his renter before 
he evicts him, so too a renter needs to give notice" to his landlord 
before he can terminate the rental. The Gemara explains why the 
renter must give notice: As the landlord can say to him: Had you 
given me notice, I would have exerted myself to find and settle 
a respectable person in my house. 


Rav Asi says: If one day of the rental enters into the rainy season 
without notice being given, then the landlord cannot evict the 
renter from the festival of Sukkot until Passover. The Gemara 
challenges this: But didn’t we say that he must be given thirty 
days’ notice? Rav Asi’s ruling indicates that if notice was given 
even a day before Sukkot, that would be sufficient. The Gemara 
explains: This is what Rav Asi is saying: If one day of these thirty 
days of notice enters into the rainy season" without notice being 
given, i.e., if notice was given fewer than thirty days before Sukkot, 
then the landlord cannot evict the renter from the festival of 
Sukkot until Passover. 


Rav Huna said: And if the landlord comes to increase the rental 
fee, he may increase it" without prior notice. Rav Nahman said 
to him: One who does so is like this person who grabbed another 
by his testicles’ so that he would relinquish his cloak, i.e., he 
has not provided the person with a true choice. By increasing 
the rent, one is effectively evicting him and so he should have to 
give thirty days’ notice. The Gemara defends Rav Huna’s opinion: 
No, the ruling is necessary in a case where the rental of houses 
became more expensive. Since the landlord would lose out by 
preserving the rent, it is acceptable for him to increase the rent 
without prior notice. 


§ It is obvious that if the house in which the landlord lives fell 
down," then he can evict his renter from the house that he is 
renting to him, without giving notice, as he can say to him: 
You are no better than me. Since the landlord needs to find a 
new house to live in, he can demand that he should move into his 
rental property and it should be his renter who must look for new 
housing. He cannot be expected to have given notice, as he could 
not have foreseen that his house would fall down. 


If a landlord sold the rental property to another, or bequeathed 
it" to his heirs, or gave it to another person as a gift, the renter 
can say to the new owner: You are no better than the person 
from whom your ownership of the property came. Since he was 
required to give me notice before evicting me, so must you. 


If a landlord marries off his son," and wishes to evict his current 
renter to provide a home for the newly married couple, then we 
see: If it was possible for him to have given notice, as the couple 
had already been engaged for some time, then he is required to 
give notice and cannot evict his renter otherwise, but if it was 
not possible to give timely notice, then he can say to his renter: 
You are no better than me and my needs. I need the property now 
for my son, so it should be you who should go and find alternate 
housing. 


Who grabbed another by his testicles [kuveseih] - 
mE: Rashi and many early commentaries say that kuvseih is 
referring to one's testicles, and the meaning of the phrase is that 
by causing him pain, the other person forced him to agree to his 
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demands. The Arukh explains that kuvseih means his clothing, 
i.e., he grabbed the clothing that another person was wearing, 
threatened to remove it and leave him naked, and refused to 
let go until he relinquished his cloak. 
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The Gemara relates: There was a certain man" who purchased a 
boat laden with wine. He was unable to find a place to store it. 
He said to a certain woman: Do you have place to rent to me? 
She said to him: No. He was aware that she did own a suitable 
place, so he went and betrothed her, and then she gave him a 
lease on the place for him to bring in his wine there. He went back 
to his home and wrote a bill of divorce for her, which he then 
sent to her. Upon receiving the bill of divorce and realizing that 
the betrothal had been nothing more than a ruse, she went and 
hired porters, paying them from the wine itself, and instructed 
them to take the wine out of her place and put it on the road." 
Upon being presented with this case, Rav Huna, son of Rav 
Yehoshua, said, paraphrasing Obadiah 1:15: Like he did, so shall 
be done to him," his repayment shall come back on his head; 
she was entitled to do as she did. 


The Gemara explains Rav Huna’s ruling: It is not necessary to state 
that the woman is entitled to evict the man ifthe place she rented 
out to him was a courtyard that did not stand to be rented out, 
in which case she is not expected to rent it to anyone; rather, even 
if it was a courtyard that stands to be rented out, she could say 
to him: It is amenable for me to rent the place to everyone else, 
but it is not amenable to me to rent it to you, as you are to me 
like a preying lion." Since you deceived me, I do not wish to have 
any dealings with you. 


§ The mishna teaches: Rabban Shimon ben Gamliel says: For 
a baker’s shop or a dyer’s shop, one must give three years’ notice. 
It was taught in a baraita (Tosefta 8:27): The need for this unusu- 
ally long period of notice is due to the fact that the length of the 
credit extended by these businesses to their customers is exten- 
sive. They must be provided with enough time to collect their 
debts before being forced to relocate. 


MI S HN A If one rents out a house to another, the 


landlord bears the responsibility for 
providing the door, for providing the bolt, for providing the 
lock, and for providing every item in the house that is essential 
for normal living and requires the work ofa craftsman" to provide 
it. But with regard to an item that does not require the work of a 
craftsman, the renter is responsible to make it. 


NOTES 


A certain man, etc. — 131 K124 N17: The Ra'avad, Ritva and oth- 
ers explain that the purpose of relating this incident is to teach 
that although under normal circumstances, if a place is rented 
and a fixed period of rental is agreed upon, the renter may not 
be evicted before that end of the period, nevertheless, if the 
renter deceived the landlord, he may be evicted immediately 
without prior notice. The Ra‘avad and the Ritva conclude that this 
is accepted as the halakha (see Arukh HaShulhan). 


Instructed them to take the wine out and put it on the 
road — xyawa PANN) FAK: Some explain that after plac- 
ing the wine on the road it spilled and was ruined (Rabbi Meir 
HaKohen). 


Like he did so shall be done to him - 5 Mwy? 13 Mwy Wd: The 
early commentaries explain that the right of a landlord to evict a 
renter who deceived him should not be understood as a punitive 


measure against him. Rather, since the renter secured the rental 
through deception, the whole transaction is null and void (Ritva; 
see also Rif). 


As you are to me like a preying lion — KIIN NIK °D by Mgt: 
The Rashbam on Bava Batra (168a) explains the analogy. Since the 
man was willing to deceive her, she is certain that if she allows 
him to remain, he will ultimately fight with her. 


For every item that requires the work of a craftsman — 337 boa 
pax Myaw: Rabbeinu Yehonatan of Lunel explains that the prin- 
ciple the mishna is teaching here is that responsibility for anything 
that is necessary in order to make the house fit for residence rests 
upon the landlord, and anything which is made for the added 
comfort of the renter, even if it requires the work of a craftsman, 
such as a ladder to the roof, rests upon the renter. 
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HALAKHA 

The responsibility of a landlord — maa vawa7 nain: 
One who rents out a house bears the responsibility for 
installing doors, bolts, and locks, for creating windows 
for it, for strengthening its ceiling, and for strengthen- 
ing its cross beam. He is also responsible for repairing 
the roof plastering if it opened to a size of four hand- 
breadths. Any task that requires the work of a craftsman 
is his responsibility (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 6:3; Shulhan Arukh, Hoshen Mishpat 314:1). 


The responsibility of the renter - 1>iwi nain: The 
renter bears the responsibility to make a parapet for 
he roof, to affix a mezuza and to prepare the place for it. 
Likewise, if the renter desires a ladder to provide access 
o the roof or a gutter to carry away rain which falls on 
he roof, or if he wants to plaster the roof, he can do so 
rom his own money. Similarly, he is responsible for any 
abor that does not require a craftsman. Nevertheless, 
with regard to all these halakhot, the responsibilities of 
he landlord and renter are defined by the customs of 
hat locale (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
6:3; Shulhan Arukh, Hoshen Mishpat 314:2). 


Affixing a mezuza is the obligation of the resident - 
371 nin muna: A renter who is renting a property is 
obligated to affix a mezuza (Rambam Sefer Ahava, Hil- 
khot Tefillin UMezuza VeSefer Torah 5:11; Shulhan Arukh, 
Yoreh De'a 291:2). 


Perek VIII 
Daf102 Amuda 


HALAKHA 


Removing a mezuza — mwa Nx: An outgoing renter 
should not remove the mezuzot from the house he 
rented. If he wishes to recover the cost of the mezuzot, 
he can charge the incoming renters for its worth. If he 
rented the house from a gentile, or if the incoming 
renter is a gentile, then he may remove the mezuza. 
The Rema, citing the Maharil, writes that in this case 
one should not leave the mezuza there, unless the gen- 
tile requests that he do so and there is a concern that 
refusing will lead to enmity between them (Rambam 
Sefer Ahava, Hilkhot Tefillin UMezuza VeSefer Torah 5:11; 
Shulhan Arukh, Yoreh Dea 291:2). 
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The manure found in the courtyard of a rented house is the property 
of the landlord, and the renter has rights only to the ashes that 
come out of the oven and the stove, which can also be used as 
a fertilizer. 


G E M ARA The Sages taught in a baraita: If one rents 


out a house to another, the landlord bears 
the responsibility to install doors for it, to open windows" in its 
walls to provide light for it, to strengthen its ceiling, and to support 
its cross beam.” And the renter bears the responsibility to make 
a ladder for it to provide access to the roof, to erect a parapet for 
its roof (see Deuteronomy 22:8) , to construct a gutter for it to carry 
away rain which falls on the roof, and to plaster its roof so that rain 
does not leak through it." 


The students in the study hall raised a dilemma before Rav Sheshet: 
Upon whom is the obligation to affix a mezuza (see Deuteronomy 
6:9)? The Gemara expresses surprise at the question: Why did 
they ask about a mezuza; doesn’t Rav Mesharshiyya say: Affixing 
a mezuza is the obligation of the resident?" It is certainly the 
responsibility of the renter. The Gemara emends the dilemma: 
Rather, their dilemma was: Upon whom is the responsibility to 
prepare the place where the mezuza will be affixed, e.g., to bore a 
slit in a stone doorpost to insert the mezuza there? 


Rav Sheshet said to them: You learned this in the mishna: With 
regard to an item that does not require the work of a craftsman, the 
renter is responsible to make it. And this task is also something 
that does not require the work of a craftsman," as it is possible 


NOTES 


To open windows - nisin... ning: This is referring to a case 
where there were once windows there but they were sealed up, 
or where the house is very dark inside and needs windows to be 
made in order to let in light (Ra'avad). 


Affixing a mezuza is the obligation of the resident — mwa 
Nor VAT Nin: The commentaries explain that while by Torah 
law the obligation to affix a mezuza falls upon the owner of the 
house, and only when he is living there, the Sages instituted 


spy wna 


that whenever a person lives in a house, even if he does not 
own it, he is also obligated to affix a mezuza (Shita Mekubbetzet, 
citing Rosh). 


Affixing a mezuza does not require the work of a craftsman - 
jax Mwy wh mama: In the Jerusalem Talmud this claim is not 
accepted. Rather, affixing a mezuza is regarded as a task that 
requires a craftsman and is therefore the responsibility of the 
landlord. 


to insert a mezuza inside a hollow reed and then affix the whole 


arrangement to the doorpost. 
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The Sages taught in a baraita: If one rents out a house to another, 
the responsibility to prepare a mezuza for it and affix it is upon the 

renter. And when he leaves, he may not take it in his hand and 

leave with it; rather, he must leave it there. But ifhe rented a house 

from a gentile," he may take it in his hand and leave with it." And 

there was an incident in which a renter took his mezuza in his hand 

and left with it, and as a punishment he eventually buried his wife" 

and two sons. 


The Gemara asks: Was the incident cited to contradict the ruling 
immediately preceding it, which permits one to take the mezuza? 
Rav Sheshet said: The incident relates to the first clause. 


NOTES 


But if he rented from a gentile — "13321: The commentaries add 
that even if the landlord is a Jew, if the next renter will be a gentile, 
then the outgoing renter should remove the mezuza. This is both 
to ensure that the gentile will not desecrate the mezuza and so 
that people will not mistakenly assume that the resident is a Jew 
(Rabbeinu Yehonatan of Lunel). 
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And he buried his wife, etc. — ^31 inwy 323p): The commentaries 
explain that this punishment was measure for measure. Having a 
mezuza on the door of one's house provides protection for those 
living inside. Since the outgoing renter was not concerned about 
the welfare of the incoming renters, he was punished by suffering 
the loss of his own family (Ritva). 
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§ The mishna teaches: The manure found in the courtyard of a 
rented house," is the property of the landlord, and the renter has 
rights only to the ashes that come out of the oven and the stove, 
which can also be used as a fertilizer. The Gemara asks: With what 
are we dealing? If we say that the mishna is referring to a court- 
yard that is rented out to the renter, or where the manure was 
produced by the oxen of the renter, then why should it be the 
property of the landlord? It is clearly the property of the renter. 
Rather, the mishna must be referring to a courtyard that is not 
rented out to the renter, and the manure was produced by the 
oxen of the landlord. The Gemara asks: But if so, the ruling is 
obvious and need not have been taught. 


The Gemara answers: No, the ruling is necessary in a case where 
the manure is in a courtyard of the landlord," and the source of 
the manure was oxen that came from the world at large and stood 
in the courtyard and produced the manure. The mishna rules that 
in such a case, the manure belongs to the landlord. 


The Gemara suggests: That ruling in the mishna that any manure 
deposited in the landlord’s courtyard belongs to him supports the 
ruling of Rabbi Yosei, son of Rabbi Hanina, as Rabbi Yosei, son 
of Rabbi Hanina, says: A person’s courtyard effects acquisition 
for him of an item placed in it, even without his knowledge. 


The Gemara raises an objection to this ruling from a baraita: If 
one says: Any lost items that come into my courtyard today, my 
courtyard should effect acquisition of them for me, he has not 
said anything of legal significance, and does not acquire those 
items. The Gemara explains the objection: And ifit is so, that this 
ruling that Rabbi Yosei, son of Rabbi Hanina, says is correct, i.e., 
that a person’s courtyard effects acquisition for him of an item 
placed in it, even without his knowledge, then why has he not 
said anything of legal significance? 


The Gemara resolves the difficulty: With what are we dealing here 
in the baraita? We are dealing with a courtyard that is not secured, 
as the halakha is that such a courtyard does not effect acquisition 
of items for its owner. 


The Gemara questions this resolution: If so, say and try to explain 
accordingly the latter clause of the baraita that states: If knowl- 
edge of the existence of that lost item spread though the town," 
his statement stands and his courtyard acquires it. The Gemara 
explains the difficulty: And if the baraita is referring to a courtyard 
that is not secured, even where knowledge of the existence of that 
lost item spread though the town, what of it? Such a courtyard is 
unable to effect acquisition for its owner of items placed in it. 


The Gemara answers: Once knowledge of the existence of that lost 
item spreads though the town, people withdraw themselves 
from it," as they assume that the owner of the courtyard will take 
it. Therefore, no one will even try to take it and the courtyard 
will be like a secured courtyard which can effect acquisition of 
items for its owner. 


The Gemara raises an objection to Rabbi Yosei’s ruling from a 
baraita: Refuse of the oven and of the stove, i.e., ashes, and that 
which is collected in the renter’s vessel from the airspace" of 
the courtyard, is the renter’s property. And refuse that is in the 
cowshed and in the courtyard, i.e., the manure, is the property 
of the landlord. The Gemara explains the question: And if it is 
so, that this ruling that Rabbi Yossi, son of Rabbi Hanina, says 
is correct, i.e., that a person’s courtyard effects acquisition for 
him of an item placed in it even without his knowledge, then 
with regard to refuse collected from the airspace of the courtyard, 
why is it the renter’s property? It was first in the airspace of the 
landlord’s courtyard, and should consequently be acquired by 
him immediately. 


HALAKHA 


Manure found in the courtyard of a rented house — ba 
symaw: The Rambam rules that with regard to manure found 
in the courtyard of a rented house, if it was produced by the 
renter’s animals, then it belongs to the renter and it is also his 
responsibility to remove it. If it was produced by animals from 
the world at large, it belongs to the landlord, as a person's 
courtyard effects acquisition for him of an item placed in 
it, even without his knowledge. If the manure fell into the 
renter's vessel before coming to rest in the courtyard, then it 
belongs to the renter (Rema). 

Other authorities disagree with the Rambam and hold 
that a homeowner can acquire items that are placed in his 
courtyard only if he had not rented it out, or if it had been 
rented out only to the extent that the renter has a right of 
passage. If the courtyard was rented out fully to the renter, 
then the landlord would not acquire anything by means of 
his courtyard (Rambam Sefer Mishpatim, Hilkhot Sekhirut 6:5; 
Shulhan Arukh, Hoshen Mishpat 313:3 and Sma, Gra, and Arukh 
HaShulhan there). 


NOTES 


In a courtyard of the landlord — ‘vata wma: Some com- 
mentaries explain that had the courtyard been fully rented 
out to the renter, the landlord would not acquire something 
placed in it. Therefore, they explain that the case is where the 
renter had only a right of passage in the courtyard in order 
o access the house he rented, but the main right to use the 
courtyard remained with the landlord. The Rambam claims 
hat even if the courtyard was fully rented out to the renter, 
he landlord would still acquire items placed there. Other 
commentaries question this claim, citing several places in 
he Gemara which appear to contradict it. Some later com- 
mentaries defend the Rambam's opinion and suggest that 
he halakha depends on the extent of the rental. A landlord 
can choose to rent out his courtyard but retain the ability to 
acquire items placed there, or he can rent it out more fully, 
hereby providing the renter with the right to acquire items 
placed there (see Beit Aharon). 

In addition to the issue of the extent of the rental, the com- 
mentaries note that the courtyard must have been secured in 
order for it to be able to effect acquisition for him. Therefore, 
some suggest that the case is one where the landlord asked 
the renter to watch over the courtyard on his behalf (Ritva). 
Others establish the case as one where the landlord also lived 
in that courtyard (Rosh). 


Knowledge of that lost item spread though the town - kx» 
ya TRYN OW ib: Some commentaries explain that since 
the existence of the lost item became public knowledge, 
presumably the owner of the courtyard also become aware of 
itand therefore the courtyard can be considered consciously 
secured by him (Shita Mekubbetzet, citing Rabbeinu Nissim 
Gaon and Rambam). 


People withdraw themselves from it — wx oa Savn 
73: Rabbeinu Hananel explains that the Gemara is referring 
to a place where the government confiscates lost items once 
they are found. Therefore, once the existence of a lost item 
becomes public knowledge, people will refrain from taking 
the item for fear of the authorities. 


Collected from the airspace - "N2 ubip: The Ramban 
explains that since acquisition of items by means of a court- 
yard depends on the owner's intention to acquire them, it will 
not effect acquisition of items which are still in its airspace, 
as a person does not generally intend to acquire items there 
(see Tosafot). 
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NOTES 


An item in the airspace that will not eventually come to 
rest — mab iaio pw VIX: Some explain that this refers to 
any item that is in the courtyard'’s airspace but that will not 
necessarily come to rest inside the courtyard. Others say that 
it refers specifically to a case where the wind will blow the 
item to another courtyard (Torat Hayyim). It would appear 
from the Gemara that Rava himself distinguishes between 
an item found in covered airspace and open airspace (Sha'ar 
HaMelekh). 


Dispatching the mother bird from upon her nest - mow 
1p: The Torah instructs that if one encounters a bird's nest 
and wishes to take eggs or fledglings from the nest, he may 
not take them together with the mother bird. Rather, one 
must first dispatch the mother bird and only then may one 
ake the eggs or chicks. The mitzva applies only to a nest 
which one encounters randomly, but not to a nest found in 
one’s house. The details of this mitzva are discussed fully in 
he eponymous twelfth chapter of tractate Hullin. 


They are subject to the prohibition of robbery due to the 
ways of peace — ov>w ay ya bia nimo: In various cases 
he Sages enacted that where a person has certain types of 
claims to an item, even though he has not legally acquired 
it, if someone else takes it, it should be regarded as robbery. 
They did so in order to prevent discord (Meiri). 


HALAKHA 


A cowshed in a rented courtyard - "maw n37: When one 
rents out a courtyard without specification ‘of what is included 
in the rental agreement, a cowshed that is located in that 
courtyard is not included in the rental. This is in accordance 
with the statement of Rav Ashi (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 6:2; Shulhan Arukh, Hoshen Mishpat 313:2). 


Doves of a dovecote...are subject to the prohibition of 
robbery -53 TYN... Jaw 91%: Doves in a privately owned 
dovecote are subject to a rabbinic prohibition of robbery 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:7; Shulhan 
Arukh, Hoshen Mishpat 370:1). 
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Abaye said: The baraita is referring to a case where the renter 
attached his vessel to a cow’s rear. Any manure produced by 
the cow would immediately enter the renter’s vessel, without 
first entering the airspace of the courtyard, and the renter would 
consequently acquire it. 


Rava said: An item in the airspace of a courtyard that will not 
eventually come to rest" in the courtyard itself is not regarded as 
though it had come to rest. Accordingly, even if the refuse trav- 
eled through the airspace of the courtyard, since it was always on 
course to enter the renter’s vessel, it is not acquired by means of 
the landlord’s courtyard. 


The Gemara asks: And is this principle really so obvious to Rava? 
But didn’t he raise it as a dilemma? As Rava raised a dilemma: 
If one cast a purse through this doorway of a house and it went 
through the house and exited through that doorway, what is the 
halakha? Is an item in the airspace of a courtyard that will not 
eventually come to rest in the courtyard itself regarded as though 
it had come to rest, or is it not regarded as though it had come 
to rest? 


The Gemara explains that Rava's dilemma concerned a different 
case: There, in the case of the purse, nothing at all interposes 
between the purse and the floor of the house, and therefore Rava 
was unsure about the halakha. Here, where the renter’s vessel 
interposes, it was obvious to Rava that the renter’s vessel effects 
acquisition of the item. 


The Gemara analyzes the latter clause of the above cited baraita: 
And refuse that is in the cowshed and in the courtyard is the 
property of the landlord. The Gemara asks: Can these two 
statements coincide? By stating that the refuse in the cowshed 
belongs to the landlord, it indicates that the refuse in the courtyard 
belongs to the renter. How, then, can the baraita continue to rule 
that even the refuse in the courtyard belongs to the landlord? 


Abaye said that this is what the baraita is saying: And refuse that 
is in the cowshed that is located in the courtyard rented out to 
the renter is the property of the landlord. Extrapolating from 
Abaye’s statement, Rav Ashi said: That is to say that one who 
rents out his courtyard without specification of what is included 
in the rental agreement has not rented out a cowshed that is 
located in it." 


The Gemara raises an objection to Rabbi Yosei’s ruling from 
another baraita: There is a mitzva to dispatch a mother bird if one 
wishes to take eggs from her nest (Deuteronomy 22:6-7). The 
mitzva applies only if the bird and eggs are ownerless. Doves of a 
dovecote and doves of an attic? are subject to the obligation of 
dispatching" the mother bird, as they are ownerless. Nevertheless, 
they are subject to the prohibition of robbery, due to a rabbinic 
ordinance to maintain the ways of peace.\"® 


BACKGROUND 


Doves of a dovecote and doves of an attic — 3) Jaiw ni 
my: In the mishnaic and talmudic period, there were various 
categories of doves and ways of housing them. Some doves 
were raised inside peoples'houses, and the homeowner would 
care for them and provide them with food. These doves were 
ermed Herodian doves, after King Herod who brought doves 
rom the desert to his palace and raised them there. Most doves 
dwelled in dovecotes or in holes they made for themselves in 
he attics of houses. These doves were actually wild doves, and 
hey would scavenge for food in people's courtyards. Often, the 
owner of the dovecote would take the larger and more mature 
doves for his own uses. Therefore, in order to prevent discord 
he Sages enacted that it was prohibited for other people to 
ake them for themselves. 
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Ways of peace — ohw 9971: This is a general term that refers 
to many rabbinic ordinances instituted to foster peace and to 
prevent strife and controversy. There are three circumstances 
in which such ordinances would apply: (1) In some monetary 
cases, the Sages prohibited taking property from a person even 
when he did not possess full formal legal ownership of that 
property. (2) The Sages permitted certain lenient practices in 
dealings with a common, uneducated person, in order to pre- 
vent division between Torah scholars and the common people. 
(3) The Sages instructed that charity be given to the gentile 
poor together with the Jewish poor, to foster peaceful relations 
with gentiles. Similarly, the Sages instituted other practices to 
reduce friction between communities and nations. 
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The Gemara explains the question: And ifit is so, that this ruling that 
Rabbi Yosei, son of Rabbi Hanina, says is correct, i.e., that a person’s 
courtyard effects acquisition for him of an item placed in it even 
without his knowledge, then a dovecote or attic will effect acquisition 
for its owner of any eggs inside them. Accordingly, one should apply 
here the principle that the mitzva to dispatch the mother bird from 
upon her nest applies only: “Ifit happened before you” (Deuteronomy 
22:6) which excludes a bird or egg that is readily accessible," such as 
one that one owns, from the mitzva to dispatch the mother. Yet the 
baraita rules that the mitzva does apply in this case. 


Rava said: It is from the time of the emergence of the majority of 
an egg from a mother bird’s body that one becomes subject to the 
obligation of dispatching her from upon her eggs. And the owner of 
a courtyard does not acquire the egg until it fully emerges and falls 
into his courtyard. And therefore, when the baraita teaches that in 
the case of doves of a dovecote and of an attic, one is subject to the 
obligation of dispatching the mother bird, it is referring to a time 
before the egg falls into his courtyard. 


The Gemara asks: If that is so, that the baraita is referring to a case 
where the egg has not fully emerged, why does the baraita rule that 
they are forbidden by rabbinic law for others to take due to the pro- 
hibition of robbery? The Gemara answers: That ruling of the baraita 
is referring to their mother, i.e., the mother bird. 


And if you wish, say instead: Actually, that ruling is referring to the 
eggs, and the reason the Sages enacted that taking them is robbery is 
because once the majority of an egg emerges, the dovecote or attic’s 
owner's mind is upon the eggs to acquire them, although technically 
he will not acquire them until they fully emerge. 


And now that Rav Yehuda says that Rav says: It is prohibited to 
acquire the eggs as long as the mother bird is upon them, as it is first 
stated: “Send away the mother” and only then: “And take the young 
for yourself” (Deuteronomy 22:7), even if you say that the eggs fully 
emerged and fell into his courtyard, he will not acquire them, because 
in any case in which a courtyard owner is able to acquire an item by 
himself, his courtyard can effect acquisition of it for him, but in 
any case in which he is unable" to acquire an item by himself, his 
courtyard cannot effect acquisition of it for him either. 


The Gemara asks: If that is so, that the baraita is referring to a case 
where the courtyard cannot effect acquisition of the eggs for him, why 
does the baraita rule: They are subject to the prohibition of robbery, 
due to a rabbinic ordinance to maintain the ways of peace? If one 
dispatched the mother bird, in which case the courtyard would auto- 
matically effect acquisition of the eggs, then taking them would be 
full-fledged robbery, and if one did not dispatch the mother bird, 
doesn’t he need to dispatch her" before it is permitted to take the 
eggs? Either way, one will have transgressed Torah law. Why, then, does 
the baraita refer to a rabbinic prohibition of robbery, rather than one 
by Torah law? 


In any case in which he is unable, etc. —1319¥7 xb WRT KIN: The 
reason for this is based on the principle that the ‘Torah does not wish 
for a person to profit from a transgression. One notable exception is 
the fact that a person's courtyard is able to effect acquisition of an 


item that one stole (Ritva). 


NOTES 
Doesn't he need to dispatch her — amb sya xi: The Ra'avad 
explains that since the case is one where there was an obligation 
by Torah law to dispatch the mother bird, the baraita should have 
taught that obligation instead of citing the rabbinic enactment. 


HALAKHA 


Dispatching the mother bird from the nest in 
a case where it is readily accessible - jpn mw 
niyama: One is not subject to the obligation of 
dispatching the mother bird for a nest that is read- 
ily accessible to a person, such as doves in a house 
or geese and chickens. One is subject to the obli- 
gation for doves in a dovecote or in an attic and 
similarly for other birds that build nests in one’s 
courtyard. In such cases, once the mother bird flies 
up above her eggs, the owner of the courtyard 
acquires them. They are then considered readily 
accessible and the owner of the courtyard is no 
longer subject to the obligation (Rambam Sefer 
Kedusha, Hilkhot Shehita 13:8; Shulhan Arukh, Yoreh 
Dea 292:2). 
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One who rents out a house to another for a year — a VOW 
maw tanh: The early commentaries suggest that the halakha 
mentioned in the mishna applies only where the rental period 
began at the beginning of a new year, i.e., in Tishrei. In such a 


The intercalary month - nay win: If one rented out a house 
to another for a year and then the year was intercalated, the 
additional month is included in the rental and the renter need 
not pay additional rent for it. If it was rented out for a year with 


The year was intercalated - mwa may): The Jewish calendar, 
which follows a lunar cycle of twelve months of twenty-nine 
or thirty days, is also related to the solar cycle, because the 
Festivals must be held in their appropriate seasons. In particular, 
Passover must be in the spring, at the time of the barley harvest, 
and Sukkot must fall at the time of the autumn equinox. The 
solar year is slightly more than eleven days longer than twelve 
lunar months. To compensate for this difference, a thirteenth 
lunar month is periodically added after the month of Adar, and 
is referred to as Second Adar. Among the factors the judges 
would consider when deciding whether or not to add an extra 
month, apart from the requirement that the Festivals fall in their 
appropriate seasons, were the climatic conditions and whether 
the crops had ripened sufficiently (see Sanhedrin 12b). From the 
fourth century CE, the Jewish calendar has operated on a fixed 
calendar using a nineteen-year cycle, correlating the lunar and 
solar calendars. Second Adar is added in the 3rd, 6th, 8th, 11th, 
14th, 17th, and 19th years of each cycle. 


Zodiac mosaic in a synagogue in Tzippori 
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NOTES 


| BACKGROUND - 


case it is understood that the rent is for a whole year, even if an 
extra month is added to that year. If the rental period began 
in the middle of the year, then it is assumed that the rent is for 
twelve months only (Rashba). 


the price set as a certain sum per month and then the year 
was intercalated, the renter must pay for the additional month 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 7:2; Shulhan Arukh, 
Hoshen Mishpat 312:15). 


Tzippori — »1i5°¥: Tzippori was a large city in the Upper Galilee 
and rivaled Tiberias as the religious capital of the Galilee. During 
the Second Temple period, it enjoyed special status among 
the cities of the Galilee, due to its large and learned Jewish 
community. Among the tanna‘im who lived there were Rabbi 
Yohanan ben Nuri, Rabbi Halafta, and his famous son Rabbi 
Yosei. Rabbi Yehuda HaNasi moved to Tzippori toward the end 
of his life, and it was the seat of the Sanhedrin for approximately 
one generation. 
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And this incident came to court before Rabban Shimon ben Gam- 
liel and before Rabbi Yosei, and they said: The two expressions 
have contradictory implications, and it is uncertain which expres- 
sion should be followed. Therefore, the landlord and the renter 
should divide the intercalary month between them, i.e., the renter 


should pay half a gold dinar for it. 
G E M A The Gemara asks: Was an incident cited to 
contradict" the mishna’s initial ruling? The 
Gemara explains: The latter clause is incomplete and this is what 
it is teaching:” But if the landlord said to the renter that the rent 
would be: Twelve gold dinars per year, a gold dinar per month," 
and then the year was intercalated, the intercalary month should 
be divided between them. And in addition, an incident like this 
occurred in Tzippori involving one who rented a bathhouse from 
another, and they stated that the rent would be: Twelve gold dinars 
per year, a gold dinar per month, and then the year was interca- 
lated. And this incident came to court before Rabban Shimon ben 
Gamliel and before Rabbi Yosei, and they said: The landlord and 
the renter should divide the intercalary month between them. 


Rav said: If I had been there, as a judge, I would have given the 
entire month to the landlord and ruled that the renter must pay 
for it. Rav understood that the statement defining the rent should 
be understood based on the final expression used, i.e., a gold dinar 
per month. 


The Gemara asks: What is Rav teaching us? Could he be teach- 
ing that when a statement consists of two expressions with 
contradictory implications one should attend only to the last 
statement? 


But didn’t Rav already say that one time before, as Rav Huna said 
with regard to a case in which a seller fixed the price for an item using 
two different expressions that indicate different amounts and the 
buyer agreed and took the item: They say in the study hall of Rav 
that if the seller said: An asteira,® one hundred coins, i.e., copper 
perutot, then the buyer must pay him one hundred coins, despite 
the fact that an asteira is a coin worth ninety-six perutot. And if the 
seller said: One hundred coins, an asteira, the buyer must pay him 
an asteira. It is already apparent from this ruling that Rav holds that 
one should rule according to the final expression. Why did he restate 
his opinion with regard to the case of the intercalary month? 


The Gemara explains: If Rav’s opinion were known from there, I 
would say that the second expression is explaining the first, and 
that is the reason to follow it. But one would still not know the 
halakha in a case in which the second expression undeniably con- 
tradicts the first. Therefore, Rav teaches us that in all cases one acts 
in accordance with the final expression. 


NOTES 


Was an incident cited to contradict - Jino mwyn: This is a 
common question, raised when a mishna or baraita cites a story 
hat contradicts the halakha cited immediately before. Generally, 
ncidents are cited to reinforce a stated halakha, by demonstrat- 
ng that it is not merely a halakha in theory but in practice as well. 
Therefore, when a story is incongruent with the previously cited 
halakha, it seems contradictory. 

Raising this question in this context, however, is problematic. 
The early commentaries note that the incident cannot in fact 
be considered to contradict the ruling stated previously in the 
mishna, since it relates to an entirely different case. Some explain 
hat the question: Was an incident cited to contradict, is also 


used by the Gemara whenever an incident cited in a mishna 
does not appear to correlate with its rulings, whether because 
it contradicts them or because it relates to a different case (see 
Rashi). Others suggest that there is a contradiction between the 
ruling and the incident. Generally, when the mishna cites an 
incident, it prefaces it with the halakha in the case in question. By 
contrast, here the mishna does not explicitly state the halakha in 
a case where a landlord used two contradictory expressions. This 
implies that it does not matter if he does so, and that even in such 
a case the ruling of the mishna still applies and the landlord and 
renter do not divide the disputed amount. This is contradicted by 
the incident the mishna proceeds to cite (Ramban). 
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BACKGROUND 


It is incomplete and this is what it is teaching - DN 
ap 97) MDa: This method of explanation is often 
found in the Gemara. The addition introduced by the 
Gemara is an elaboration upon that which is written in 
the mishna, based on various difficulties raised in the 
Gemara that render the mishna in its original form inco- 
herent or inconsistent with another authoritative source. 
The addition provides the necessary clarification. 


Asteira — spn: This is referring to the otatnp, stater, 
a Greek coin. Similar coins, imitating Greek staters, were 
also minted elsewhere in ancient Europe from various 
metals, including gold, electrum and silver. 


HALAKHA 


He mentioned months and years - mw) mIn Warn: 
If when renting out a house, the landlord defined the 
length of the rental in terms of both years and months, 
e.g., by saying: Twelve gold dinars per year, a gold dinar 
per month, or: A gold dinar per month, twelve gold dinars 
per year, then if the year is later intercalated, the renter 
must pay for the intercalary month. This is because land 
is always considered to be in the possession of its owner. 
The halakha does not follow the ruling of the mishna, 
but rather the opinion of Rav Nahman, as he is the later 
authority (Rambam Sefer Mishpatim, Hilkhot Sekhirut 7:2; 
Shulhan Arukh, Hoshen Mishpat 312:15). 
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NOTES 


A kor for thirty sela - 13) ovbwa j3: Shmuel refers to a 
case where the seller was in need of cash and was interested 
in selling the complete kor at once in order to generate a 
sufficient quantity of cash. Were that not the case, since they 
agreed to a price, as soon as the buyer took some of the grain 
into possession, he would immediately acquire it (Rashbam 
on Bava Batra 86b). 


What is Rav Nahman teaching us - thynwna KPN: Initially 
the Gemara assumes that Rav Nahman was merely reiterat- 
ing Rav’s ruling and that his statement that the land is in its 
owner's possession was not the basis of his ruling, just the 
practical outcome. Ultimately the Gemara explains that Rav 
Nahman had an entirely different perspective, according to 
which the landlord's possession of his land actually places 
him in a stronger position. Rav Nahman differs from Shmuel 
in that Rav Nahman holds that although the renter lived 
in the house, it is the landlord and not the renter who is 
considered to have possession of it (Ritva). The reason for 
this is that it is obvious that the renter has some obligation 
toward the landlord, whereas the landlord's obligation to 
provide the additional month is less clear (Ran). 
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And Shmuel said in explanation of the ruling of Rabban Shimon 
ben Gamliel and Rabbi Yosei: In the mishna, we are dealing with 
a case where the landlord came before the court in the middle 
of the month. Only in that case is the disputed month divided 
between them. But ifhe came at the beginning of the month, the 
entire month’s rent would be awarded to the landlord, and if he 
came at the end of the month, the entire month's rent would be 
awarded to the renter. The reason is that it is uncertain whether or 
not one always acts in accordance with the final expression, and, 
consequently, whether the renter must pay for the extra month. 
With regard to upcoming days of rental, since the landlord has 
possession of the property, he can demand rent. And with regard 
to days that have already passed, where the question is whether 
the renter must pay for them, since he is in possession of his money, 
he cannot be made to pay. Shmuel does not hold that only the 
second statement is followed. 


The Gemara asks: Did Shmuel actually say that we do not say that 
one should attend only to the last statement? But don’t Rav and 
Shmuel both say: Ifa seller says to a buyer: I am selling you a kor 
of grain for thirty sela," then he can renege on the sale even while 
transferring to him the last se‘a of grain. As a kor is equal to thirty 
se, it is apparent that each sea is being sold for one sela, but since 
that breakdown was not made explicit, the sale of the entire kor is 
considered as a single entity. Until the entire kor has been trans- 
ferred, the sale does not take effect. If the seller used two expres- 
sions: I am selling you a kor of grain for thirty sela, a se‘a per sela, 
then the buyer acquires each of the thirty sea of grain one by one, 
immediately upon each being transferred to him, and the seller 
cannot renege on the sale of any sea that has taken place. Although 
the implications of the seller’s two expressions are contradictory, 
Shmuel rules that one should act in accordance with the final 
expression. 


The Gemara explains: There, in the case of the grain, Shmuel’s 
ruling was not due to the fact that we attend to the final expression, 
since it is uncertain whether or not we do. Rather, what is the 
reason for his ruling? It is due to the fact that the buyer has already 
taken hold of the grain and consequently has presumptive owner- 
ship of it. Here too, in the case of the bathhouse, each party is 
holding onto the basis of his claim, i.e., the landlord has possession 
of his property and the renter has possession of his money, and it 
is only due to this reason that Shmuel rules as he does. 


And Rav Nahman said: I would have ruled that since the halakha 
is that land is always in its owner’s possession, even when rented 
out, the landlord is entitled to the entire month’s rent. The Gemara 
asks: What is Rav Nahman teaching us?" Could his ruling be based 
on saying that one should attend only to the last statement? But 
then this is identical to the ruling of Rav. The Gemara clarifies: Rav 
Nahman’s ruling is unlike Rav’s, as Rav Nahman would award the 
extra month to the landlord even where the order of the two 
expressions is reversed. Rather, as he explained, his ruling is based 
on the fact the landlord has possession of the property. 


HALAKHA 


A kor for thirty sela, etc. - 151 ovbwa id: In a case where 
one sells grain to another and the grain is measured using his 
own vessels, if he says: | am selling you a kor of grain for thirty 
sela, he is able to renege on the sale even when transferring 
to him the last sea of grain, because the seller's vessels do not 
effect acquisition for the buyer. Some rule that if it was clear that 
the seller was interested in selling an entire kor at once, then 
even if the buyer took some of the grain into his possession, 
he does not acquire it until the entire kor has been transferred 
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(Rema, citing Rosh and Rashba). If one said: | am selling you a 
kor of grain for thirty sela, a se'a per sela, then the buyer acquires 
each one of the thirty sea of grain immediately upon it being 
transferred to him. Some rule that the buyer acquires each 
sea as he takes possession of it only because by doing so he 
gains presumptive ownership. Therefore, as long as the buyer 
has not paid, either party may change his mind (Rambam 
Sefer Kinyan, Hilkhot Mekhira 4:7; Shulhan Arukh, Hoshen 
Mishpat 200:7). 
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§) The Sages raised a dilemma before Rabbi Yannai: If a renter 
says to his landlord: I already gave" the rental fee to you, and the 
landlord says: I did not take any payment from you, upon whom 
is the burden of proof? 


The Gemara clarifies the dilemma: When did the renter make his 
claim? If it was during his rental period, we already learned the 
halakha in this case and the Sages would not have asked about it. 
Similarly, if it was after his rental period, we already learned the 
halakha in that case as well. As we learned in a mishna (Bekhorot 
49a): A father is obligated to redeem his firstborn son after the son 
is thirty days old by paying five shekels to a priest. If the father 
died within thirty days" of the birth, the son has the presumptive 
status of being unredeemed, until he brings a proof that he was 
redeemed. Ifhe died after thirty days, the son has the presumptive 
status of having been redeemed, until people tell him that he was 
not redeemed." It is apparent from this mishna that a person is 
presumed not to pay money before he must, and he is presumed to 
have paid money once he is required to do so. This logic can be 
applied to the paying of a rental fee. 


The Gemara explains: No, it is necessary to raise the dilemma in a 
case where the renter makes his claim on the day on which his 
rental period is completed. The dilemma is whether a person is 
apt to pay his debts on the very day on which the period in which 
to pay them is completed, or he is not. 


Rabbi Yohanan said to them: Also this, you have already learned 
in a mishna (11a): 


NOTES 


The father died within thirty days - awh Jina ANT Na: to the rental of houses. The Ritva notes that there is a difficulty 
According to this version of the Gemara's text, which was the _ if the Gemara cites the case of redeeming one’s firstborn. That 


one Rashi had, the Gemara here cites a mishna about redeem- 
ing one’s firstborn son. The Rosh and others had a different ver- 
sion of the text, which instead cites a baraita that refers directly 
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case is not fully analogous to the case of rental, because the 
halakha is that if one attempts to redeem his firstborn within 
thirty days of his birth, it is meaningless. 


If a hired laborer claims his wages at the proper time, on the day 
his wages are due, and the employer claims to have already paid him, 
the laborer takes an oath that he did not receive his wages and 
takes" his wages. So too, in the case of rent, if the landlord demands 
payment, and the renter claims to have paid, the landlord should be 
able to take an oath and then take the payment. 


The Gemara explains: Generally, one takes an oath to exempt one- 
self from paying, not to collect. And it is specifically in the case of a 
hired laborer that the Sages imposed an oath upon him, due to 
the fact that the employer is busy with his workers and might 
mistakenly think he paid a particular worker when in fact he had 
paid a different one. But here, in the case of rent, where there is no 
such concern, the renter is deemed credible that he already paid 
the rent, provided that he takes an oath. 


A hired laborer. ..takes an oath and takes -byin yaw. vW: 
In a case where a hired laborer claims his wages and his 
employer claims to have paid him, then even if the laborer 
demanded only one peruta, he takes an oath supporting his 
claim while holding onto a sacred item, just as one does for 
an oath by Torah law, and then he takes his wages. The worker 


HALAKHA 


is given the opportunity to take an oath and then collect his 
wages due to the concern that he might not have been paid, 
as the employer, who employs multiple workers, could have the 
mistaken impression that he paid the worker when in fact he 
did not (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:6; Shulhan 
Arukh, Hoshen Mishpat 89:2-3). 


HALAKHA 


A renter says | already gave — 'AN3 WX 2V: In a case 
where a landlord demands rent from his renter, the renter 
claims to have already paid, and the landlord denies his 
claim, if the landlord demanded the money during the 
rental period, then the renter must bring proof of his claim 
and if he cannot do so, he must pay. This is the halakha 
whether or not there was a bill of rental and whether or not 
there were witnesses to the rental. If the renter must pay 
he may first cast a ban upon anyone who takes his money 
illegitimately. Alternatively, after giving the money he may 
then restate his claim that he had already paid once before 
and demand the additional payment back. The landlord 
will then be required to take an oath of inducement to 
support his claim. 

If the landlord demanded the payment after the period 
of rental was completed, or even on the day it was com- 
pleted, then the burden of proof is upon the landlord. If he 
cannot bring proof then the renter takes an oath supporting 
his claim and then he is exempt. This is in accordance with 
the opinion of Rabbi Yannai and Rabbi Yohanan (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 7:3; Shulhan Arukh, Hoshen 
Mishpat 3171). 


The dispute with regard to redeeming the son — nmn 
127 ia: If a father died within thirty days of the birth of his 
firstborn son, and it is not known if he redeemed his son, the 
son has the presumptive status of being unredeemed until 
he brings a proof that he was redeemed. If the father died 
after those thirty days, then the son has the presumptive 
status of having been redeemed. If he died on the thirtieth 
day itself, some rule that the son has the presumptive status 
of having been redeemed (Rambam Sefer Zera‘im, Hilkhot 
Bikkurim 11:19; Shulhan Arukh, Yoreh De'a 305714). 
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about how 


andlord gave 
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and not as an 


he documen 


is one where t 


this case: Rashi and the Rambam understand 


hat it is one where the document of rental was undated 
and the dispute between the landlord and the renter was 
ong the renter had already been living in the 
house. It is apparent according to this explanation that the 


the document merely to publicize the fact 
r's residency in the house is only as a renter 
owner, as by doing so the landlord ensures 


hat the renter cannot later claim that he had actually pur- 
chased the house. 

The Ra'avad questions this explanation, because it would 
hen be strange that the renter would be in possession of 


; he could have simply destroyed it and then 


claimed he purchased the house (see Tosafot). The Ra'avad 
erefore claims that according to this explanation the case 


he document was held by a third party. Alter- 


natively, he claims that the document was actually written 
by the renter and given to the landlord. The commentaries 


point out tha 


this last explanation does not fit with the 


standard text of the Gemara. Apparently, the Ra'avad had a 
different version of the text. 

A second opinion is offered by Rabbeinu Hananel, who 
says that the case is one where the document of rental was 


dated and the 
renter had pai 


dispute is with regard to whether or not the 
d his rent. 


A person may borrow it in its good [betuvo] working 
order — 13102 DIK Sxiw: While the literal meaning of 
betuvo is: In its goodness, its meaning here is unclear. 


borrower said 


ender to provi 


And he must 
if the utensil is 


broken and ca 
he Gemara is 


Rashi interprets i 
ing agreement; a person is allowed to borrow the utensil 
or as long as it remains in good working order. The Rif and 
Rambam say tha 


as referring to the terms of the borrow- 


it refers to the mood of the lender; the 
to the lender: In your goodness and generos- 


ity lend me the tool. A loan under those terms is almost like 
a gift. According 
borrower has a favorable reputation with the lender from 
previous dealings with him, and based on that he asks the 


o the Arukh it refers to the fact that the 


de him with the utensil under special terms. 


return its handle to him - mnp mb TIN: 


The Ra'avad and other early commentaries hold that even 


partially broken, the borrower may fix it and 


continue to use it until the point when it is completely 


nnot be fixed. Their proof is from the fact that 
referring specifically to returning the handle 


and not to the broken parts of the utensil. Most authorities 


do not accept 
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§ Rava says that Rav Nahman says: In the case of one who rented 
out a house to another for ten years" and had written him an 
undated document attesting to that fact, and later the landlord said 
to the renter: You have already taken five years of your rental period, 
he is deemed credible." The burden of proof is not on the landlord, 
and the renter cannot use the document to demonstrate that he has 
aright to rent for ten more years. Rav Aha of Difti said to Ravina: 
If that is so, then if one lent a hundred dinars to another, with a 
promissory note, and later, the borrower said to him: I have already 
repaid you half the loan, so too should he be deemed credible? 
This is not the halakha. 


Ravina said to him: How can these cases be compared? There, in 
the case of the loan, the promissory note exists to allow the lender 
to collect the debt, and if it is so that the borrower repaid part of 
the debt, the lender should have written that fact on the note itself; 
alternatively, he could have written a receipt to enable the bor- 
rower to prove he had paid. But here, in the case of rent, the land- 
lord could say to the renter: The fact that I wrote the document for 
your rental of the property was only in order to ensure that you 
would not be able to establish a presumptive ownership of the 
property and thereby be able to claim it belongs to you. Therefore, 
the bill cannot be used to prove that the renter has a right to occupy 
the property. 


§ Rav Nahman says: A person may borrow another's utensil in its 
good working order™ forever, i.e., if he requests to borrow it as 
long as it is in good working order, then even after returning it to 
the owner, he may continue to take it and use it indefinitely and 
the owner cannot prevent him from doing so. 


Rav Mari, son of the daughter of Shmuel, said: And that is only 
if he performed an act of acquisition concerning this right with 
the owner. Otherwise, once he returns the utensil to the owner, he 
can no longer borrow it again without his consent. 


Rav Mari, son of Rav Ashi, said: And if the utensil breaks, the 
borrower may no longer keep it but must return its handle, i.e., the 
remaining parts, to the owner." 


HALAKHA 


One who rented out a house to another for ten years — 
pre sey anand sna ay) 13T JN: In a case where a land- 
lord rented out a house for ten years and had written a docu- 
ment for the renter attesting to that fact, and later the renter 
claims that he had been renting the house for only one year 
and the landlord claims he had been renting it for severa 
years or that the entire rental period had already been com- 
pleted, the burden of proof rests upon the renter. If he canno 
bring proof, then the landlord takes an oath of inducemen 
and can evict the renter at the point that he claims the renta 
period ends. This is in accordance with the explanation of Rashi 
and the Rambam. 

The Rema adds that some rule that after the end of the renta 
period, since the renter would be deemed credible if he said 
that he had paid his rent, if there is a dispute between him and 
the landlord as to how much of the rent he had paid, the renter 
is deemed credible based on a miggo, i.e., since he could have 
easily exempted himself with a claim that he had already paid 
the entire amount, and did not state this claim, it would appear 
that he is telling the truth when he instead offers a weaker claim. 
It is possible that this is the underlying understanding of the 
second opinion offered by Tosafot (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 7:4; Shulhan Arukh, Hoshen Mishpat 317:2 and 
Beur HaGra there). 


mYWI: If a landlord claims to have rented out an SHE 
for a specific period of time, and the renter claims that it was 
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rented out without specifying the length of the rental period, 
or if he asserts that the length of the rental period agreed upon 
was longer than that claimed by the landlord, then the burden 
of proof rests upon the renter. If he cannot bring proof, then 
the landlord takes an oath of inducement and may then evict 
the renter from the house at the point that he claims the rental 
period ends (Rambam Sefer Mishpatim, Hilkhot Sekhirut 7:2; 
Shulhan Arukh, Hoshen Mishpat 312:16). 


A person may borrow it in its good working order - byw 
inwa DAN: If one says to another: Lend me this utensil out of 
the goodness of your heart and do not be particular about the 
period of the rental, and the owner agrees, then, if the borrower 
performed an act of acquisition concerning this right with the 
owner, he is permitted to continue to use the utensil until it is 
no longer usable, at which point he must return it in its current 
condition to its owner. Once the utensil breaks, it is prohibited 
for the borrower to fix it and then continue to use it. This is based 
on the interpretation of the Rambam. 

The Rema adds that some interpret the Gemara as referring 
to a case where the borrower says: Lend me this utensil for as 
long as it is in good working condition. If the owner agrees, then 
as long as the utensil has not broken the borrower may take the 
utensil and use it, even after he returns the item to the owner. 
Once it breaks he must return it to the owner and can no longer 
take it without permission. This is in accordance with the expla- 
nation of Rashi and the Rosh (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 1:8; Shulhan Arukh, Hoshen Mishpat 341:6). 
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Rava says: In the case of one who says to another: Lend me a 
hoe in order to dig up this orchard, he may use it only to dig up 
that orchard that he specified. Ifhe said: Lend it to me to dig up 
an orchard," then he may use it to dig up any one orchard that 
he desires. If he said: Lend it to me to dig up orchards, then he 
may use it to dig up all the orchards he has, however numerous 
they are." And in all these cases, if it breaks, he must return its 
handle, i.e., the remaining parts, to the owner. 


Rav Pappa says: In the case of one who says to another: Lend 
me this well" for me to use to irrigate my fields, and then its 
walls fell down, the borrower may not rebuild it and then use it, 
as he had specified that he was borrowing that particular well. If 
he said: Lend mea well, and then its walls fell down, the borrower 
may rebuild that well and use it, but may not take a different well. 
If he said: Lend me a place in your land for a well, he may con- 
tinually dig many different wells in the lender’s land until he 
happens upon a water source that is suitable for his needs. But in 
order to have this indefinite right, he needs to perform an act of 
acquisition concerning this right with the owner." 

In the case of one who rented out a 


MI S HN house to another, and then the house 


fell," the landlord is obligated to provide the renter with another 
house. If the original house was small, the landlord may not 
construct a large house as a replacement, and if the original 
was large, he may not construct a small house as a replacement. 
If the original had one room, he may not construct the replace- 
ment with two rooms, and if the original had two rooms, he 
may not construct the replacement with one. He may not reduce 
the number of windows, nor add to them, except with the 
agreement of both of them. 


GEMARA “™ are the circumstances of the 


mishna’s case? If it is a case where the 
landlord said to the renter: I am renting this house to you, once 
it has fallen, it has gone" and the rental agreement does not 
obligate the landlord to provide another one. Ifit is a case where 
the landlord said to him: I am renting a house to you, without 
specification, then even if the original house had one room, why 
may the landlord not construct its replacement with two rooms, 
and if the original was small, why may the landlord not construct 
a large house as a replacement? 


NOTES 


Orchard and orchards - 19179) xD”: Normally, when a 
plural is used in a legal context it is understood according to 
its most minimal import, i.e., to refer to two items. In light of 
this, Tosafot ask why Rava does not limit a borrower who asks 
for a hoe for his orchards to using it for just two orchards. They 
suggest that this halakha applies only to a sale, not to aloan. The 
Rashba and Rabbeinu Nissim Gaon had a different version of the 
Gemara’'s text, which is sensitive to this issue. According to that 
version, if he requests the hoe for use in: Orchards, he may use 
it for only two orchards. If he requests it for use in: My orchards, 
then he may use it in all the orchards he owns. 


Well [garguta] — xma: According to Rashi, garguta refers to 
a well. The Meiri, citing the Rambam, says it refers to a water 
trough. 


This house, once it has fallen it has gone - > by ban mma: 
The early commentaries point out an apparent contradiction 
between the halakha stated here with regard to the rental of a 
house and the halakha stated by the Gemara (79a) with regard 
to the rental of a donkey. The Gemara stated earlier that even 
if the owner specified he was renting out: This donkey, if the 
donkey dies, the owner is responsible to sell the carcass and 
buy or rent a replacement for the borrower to use. 

To resolve the difficulty, the commentaries offer a number 
of distinctions between the cases. It is generally known that if 
a donkey dies, the carcass can easily be sold, which is not the 
case with the rubble of a fallen house. Therefore, when one rents 
a donkey, it is understood that should it die the owner will sell 
the carcass to provide a replacement. Another difference is that 
in contrast to a donkey, which is referred to as a donkey even 


after it dies, and therefore the rental agreement is still in force, 


a fallen house is no longer referred to as a house and therefore 
the rental no longer has any meaning (Ramban). 


HALAKHA 

A hoe to dig up...an orchard - xD TD... pa» xy: 
If one said to another: Lend me a hoe in order to dig up 
that orchard, he may use it only to dig up the orchard that 
he specified. If he said: Lend it to me to dig up an orchard, 
he may use it to dig up any single orchard that he wishes, 
even if he does not own it. If he said: Lend it to me to use to 
dig up orchards, he may use it to dig up all the orchards he 
owns. In all these cases, if the hoe breaks, he must return its 
handle to the owner. Some say that he can use it only that 
year but not another year (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 1:7; Shulhan Arukh, Hoshen Mishpat 341:7). 


Lend me this well — Kay xI jowirs: If one said to 
another: Lend me this trough of water, and then its walls 
fell down, then the borrower may not rebuild it. If he said: 
Lend me a trough, and then its walls fell down, then the 
borrower may rebuild it and use it. If he said: Lend me a 
place for a trough, then he may continually dig in the land 
in a way that will supply all his water needs. This applies 
only if he first performed an act of acquisition concerning 
this right with the owner (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 1:9; Shulhan Arukh, Hoshen Mishpat 341:8). 


One who rented out a house...and it fell — .. na vawat 
bon: In a case where one rented out a house and it fell 
down, if the landlord had said to the renter: | am renting 
his house to you, then he does not have to rebuild it. Even 
if he did rebuild it, he does not have to let the renter live 
here (Rema, citing Rashba). In this case, the renter is liable 
o pay only for the time he used the house. Some rule that 
even if the renter offers to rebuild the house from his own 
unds, the landlord does not have to agree (Beit Yosef, citing 
Rashba). There are also those who say that if the house did 
not fall down but it became too dangerous to live there, the 
andlord is obligated to fix the house. 
If the landlord said to the renter: | am renting a house to 
you, and the house fell down, then he is obligated to build a 
replacement house. The replacement house can be different 
in size or structure as long as it is also called a house. 
If the landlord said to the renter: | am renting a house like 
this to you, identifying a specific house, and then the house 
he rented to him fell down, then he must provide a house 
similar in size and structure to the house he identified. The 
replacement does not need to be as beautiful as the original 
(Rema, citing Rashba). Ifthe whole city burned down, that is 
considered to be a regional disaster; the renter pays for the 
time he used the house and the landlord does not need to 
provide a replacement (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 5:7; Shulhan Arukh, Hoshen Mishpat 312:17). 
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Reish Lakish said: The case is where he said to him: The house 
that I am renting to you, the measurement of its length is such 
and such, and its width is such and such. Since he did not specify a 
specific house, he is obligated to provide a replacement, but it must 
be ofa similar size and structure. 


The Gemara asks: If that is so, what is the purpose of stating this 
ruling; it is obvious? 


Rather, when Ravin came, he said that Reish Lakish said: The case 
is where he said: Iam renting to you a house like this. The Gemara 
persists: But still, what is the purpose of stating this ruling; it is 
obvious. The Gemara answers: No, the ruling is necessary where 
the house the landlord spoke of was standing on the bank ofa river. 
Lest you say that what the landlord meant by saying: A house like 
this, was that he would provide the renter with a house that stands 
on the bank of a river, therefore, the mishna teaches us that if he 
uses such an expression, it is taken to refer to the dimensions and 
structure of the house. 
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The Torah provides that when a borrower receives another’s item and the owner is 
“with him” (Exodus 22:14), he no longer bears his usual level of responsibility. The 
Gemara discussed at length the precise limitations of this exception and concludes 
as follows: Although the Torah states the exemption only with regard to a borrower, 
the exemption actually applies to all four categories of bailees. In order for a bailee 
to be exempt, the owner of the item must be working for the bailee at the time that 
the latter received the item, irrespective of whether the owner was already working 
for the borrower before that time or if the owner’s services were contracted and his 
item was borrowed simultaneously. The exemption applies both where the owner’s 
services are borrowed by the bailee and also where he was hired. 


The Gemara discussed additional issues that pertain to borrowing and renting: 


In a case in which the item to be borrowed or rented is conveyed to the borrower 
through an agent, the borrower or renter becomes liable only once the item reaches 
his domain, unless the parties agreed that his liability would begin the moment the 
item was conveyed to the agent. 


In cases in which two parties have both borrowing and rental agreements between 
them, disagreements can arise with regard to the precise nature of their agreement 
and the status of the lost or damaged item at the time of the mishap. In some cases 
one or both parties claim with certitude that the arrangement was ofa certain nature 
and in other cases they will admit that they are unsure. The Gemara discusses these 
cases and concludes that a claim made with certitude is more powerful than one in 
which the other party admits he is unsure, and it is certainly more powerful than 
one where the other party claims he simply does not remember what happened. In 
general, there are two guiding principles. The first is that the burden of proof rests 
upon the claimant. The second is that in cases in which proof cannot be provided, 
if the claims between the parties are of a type that generate an obligation for the 
defendant to take an oath, and because he admits that he does not know for certain 
what happened he is unable to take that oath, he is liable to pay. 


The chapter also discusses the rental of houses and various complications that could 
arise. The Gemara explains that when a property is rented out and the parties never 
agreed between them when the rental period should end, the halakha is that in gen- 
eral, each side may unilaterally end the rental. The Gemara notes various limitations 
to this, primarily that a landlord may not evict his renter during the rainy season 
unless he had given prior notice during the summer. The length of the notice he 
must provide depends on the purpose of the property being rented, with a minimum 
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of thirty days for a house rented for residence and three years for certain types of 
businesses. 


A landlord must ensure that his house can provide all the basic needs of his renter, 
including those features that require that a craftsman install them. Features that are 
not part of the house’s structure and that do not require that a craftsman install them 
are the responsibility of the renter. 


A rental agreement for an unspecified house obligates the landlord to provide a house 
for the entire rental period even in the event that the house he initially provided 
collapses. A replacement house can be different than the original house, unless it 
was implicit in the initial agreement that a house of a certain size or structure was 
being rented. 
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Do not oppress your neighbor and do not steal; the wages of a hired 
laborer shall not remain with you all night until the morning. 


(Leviticus 19:13) 


If you take as collateral your neighbor's garment, you shall restore it 
to him by when the sun goes down. For that is his only covering, it is 
his garment for his skin; where shall he sleep? And it shall come to 
pass, when he cries to Me that I will hear, for I am gracious. 


(Exodus 22:25-26) 


He shall not take the lower or upper millstone as collateral, for he 
takes a man‘ life as collateral. 
(Deuteronomy 24:6) 


When you lend your neighbor any manner of loan, you shall not go 
into his house to take his collateral. You shall stand outside, and the 
man to whom you lend shall bring forth the collateral to you outside. 
And if he is a poor man, you shall not sleep with his collateral. You 
shall restore to him the collateral when the sun goes down, so that 
he may sleep in his garment and he will bless you, and it shall be 
righteousness to you before the Lord your God. You shall not oppress 
ahired laborer that is poor and needy, whether he is from your broth- 
ers or from your stranger that is in your land within your gates. On 
the same day you shall give him his wages, and the sun shall not set 
upon him. 

(Deuteronomy 24:10-15) 


You shall not pervert justice due to the stranger or due to the fatherless, 
nor take a widow's garment as collateral. 


(Deuteronomy 24:17) 


This chapter consists of three sections. The first discusses the halakhot of share- 
croppers and contractors leasing fields, the second focuses on delayed payment of 
wages, and the third discusses the halakhot of taking collateral. 


An individual would often give a portion of his field to another to be worked. This 
person would work either as a sharecropper, who receives a certain percentage of 
the produce, or as a contractor, who gives a set amount of the produce to the owner. 
Generally speaking, individuals could contract business arrangements in any manner 
they chose, without the Sages intervening. 


The majority of the halakhic discussion in the chapter revolves around specific cases 
of these agreements, especially with regard to issues that are not explicitly dealt 
with in the written agreement. Problems often arise with regard to determining 
which methods of working the land are acceptable and unacceptable. In addition, 
difficulties also arise in situations of natural disasters, such as droughts, flooding, 
or crop disease, which may prevent the cultivator from fulfilling his responsibilities 
as stipulated in the agreement, and also remove the possibility of the landowner’s 
earning a profit. The bulk of the halakhic analysis of this chapter involves finding the 
proper, just manner in which to resolve these types of disputes between the cultivator 
and the landowner. 


An important principle to keep in mind when discussing such matters is that even 
when the two sides enter an agreement concerning an issue where the halakha is not 
clearly defined, not everything is entirely arbitrary, and the sides must take care to 
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uphold the principle, stated in the Torah: “And you shall do that which is right and 
good” (Deuteronomy 6:18). 


The second section of the chapter discusses situations where the Torah itself sets the 
standards for the definitions of what is considered “right and good.” It is possible to 
suggest that these halakhot themselves are considered beyond the letter of the law 
and are a demonstration of doing that which is “right and good.” 


The Torah obligates an employer to pay his workers for their labor immediately and 
without any delay. This raises numerous practical questions. First, does this apply 
to all workers or only certain types of workers? Second, when is payment due for a 
worker who is not a day laborer but who is hired out for a set period of time that may 
be shorter or longer than a day? After what point does one violate the prohibition of 
delaying payment of wages and who precisely is liable? 


Concerning the appropriation of collateral, the Torah greatly limits its permissibil- 
ity, both with regard to the method of taking the collateral, as well as with regard 
to retaining it at times when the debtor needs it. Similarly, a prohibition exists with 
regard to appropriating collateral from specific individuals as well as taking certain 
types of items. One of the fundamental issues here is identifying the nature of this 
collateral: Is it taken to ensure that the debtor pays back his debt, or does the col- 
lateral itself constitute the collection of the debt? In addition, what is the permitted 
method of appropriating items as collateral? Moreover, does the prohibition against 
taking collateral from a widow apply to any widow or only to a poor widow? Finally, 
what are the methods for determining which items may not be taken as collateral? 


All of these and many related questions are the primary focus of this chapter. 
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MI S HN A With regard to one who receives a field" 


from another to cultivate, either as a tenant 
farmer, who, in exchange for the right to farm the land, gives a set 
amount of the produce to the owner, or as a sharecropper, who 
cultivates the land and receives a set proportion of the produce, the 
halakha is as follows: In a location where those cultivating the land 
were accustomed to cut the produce, this one must cut it as well. 
In a location where they were accustomed to uproot the produce, 
not to cut it with a sickle or a scythe, this one must uproot it as well. 
If they were accustomed to plow’ the land after harvesting the 
produce, this one must plow as well. All farming of the land shall 
be conducted in accordance with regional custom. Just as the 
halakha is that the owner of the field and the one cultivating it 
divide the produce," so too the halakha is that they divide the 
stubble and the straw. Just as the halakha is that the owner of the 
field and the one cultivating it divide the wine," so too the halakha 
is that they divide 


NOTES 


One who receives [hamekabel] a field - mw bapan: Several 
different arrangements exist between a landowner and one 
who cultivates his field: A renter pays money to the owner, 
and has full control of the field for the duration of the rental 
period. A tenant farmer gives a certain amount of the produce 
to the owner and keeps the rest. A contractor gives a set pro- 
portion, such as one-quarter or one-third, of the yield to the 
owner, and he keeps the rest. A sharecropper is essentially an 
employee of the owner. The owner pays for expenses such as 
seeds, fertilizer, and other necessary equipment. The sharecrop- 
per cultivates the field and receives a certain proportion of the 
yield as remuneration. According to the Meiri, a sharecropper 
receives one-half of the yield, while a contractor receives more. 
The use of the word hamekabel in the mishnayot in this chapter 
in connection with cultivation of a field is not specific to one 


To cut. ..to uproot. ..to plow, etc. - 13) wianh..ipy hnis: 
In a location where the custom is to cut the crop, one may 
not uproot it whether he is a contractor, a tenant farmer, or a 
sharecropper. In a location where the custom is to uproot the 
crop, he may not cut it. In a location where the custom is to 
plow after the harvest, he must plow at that time. If either the 
cultivator or the owner wishes to depart from the accepted 
practice, the other party may object (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:6; Shulhan Arukh, Hoshen Mishpat 320:4). 


Perek IX 
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HALAKHA 


type of arrangement. Rather, it is a general term that can include 
anyone who receives a field to cultivate under any of these 
arrangements. Some of the halakhot discussed apply only to 
a contractor or a tenant farmer while others apply to anyone 
cultivating the field. 


Just as they divide the produce - AKXiana pine nwa: Some 
explain that this refers to a location where there is no estab- 
lished practice for cutting or uprooting what remains after the 
produce is harvested, as had the local practice been to cut it, 
what remains in the field would belong to the owner. In the 
absence of an accepted practice, if the one cultivating the field 
elects to cut the crop, he divides the remaining produce with 
the owner (Torat Hayyim). 


They divide the stubble and the straw...the wine - ppdin 
13...) JNA: Just as the halakha is that the owner of the field 
and the one cultivating it divide the produce, so too the halakha 
is that they divide the straw and the stubble. Similarly, just as 
the halakha is that they divide the wine, so too the halakha is 
that they divide the vine branches (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:10; Shulhan Arukh, Hoshen Mishpat 327:2). 


ppa ow Opa nit 
Dap ns 


- visp wm Dipa Kan 7793 
IVY - ipyd PYY mews tong 
T paya DPW Sp KWT 

mw 


the branches pruned from the vines and the poles. And the two 
of them, i.e., the landowner and the one cultivating the field, both 
supply the poles. 


GEMARA It was taught in a baraita: In a location 


where those cultivating the land were 
accustomed to cut the produce, the one cultivating this field is not 
permitted to uproot it, and in a location where they were accus- 
tomed to uproot the produce, he is not permitted to cut it. And 
the two of them, i.e., the owner and the one cultivating the field, 
can each prevent the other from deviating from the custom. 
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NOTES 


This one can say, | want, etc. - 3) NIYI TIN ONT: Some 
commentaries question why it was necessary to offer these 
explanations, as it would seem sufficient to simply state that 
one must follow the regional custom without explaining the 
basis for each custom (Nimmukei Yosef). One explanation is 
that in general, even where a regional custom exists, if there 
is no significant difference between that method and another, 
one who insists on acting in accordance with the regional 
custom in a case where this causes unnecessary effort or dif- 
ficulty to the other party in the process, is considered to be 
conducting himself with the attribute of Sodom, a biblical city 
known for the extreme cruelty of the residents in the domain 
of interpersonal relations. Therefore, the reasons for each cus- 
tom are specified so that each party may insist on following 
the regional custom without fear that this will be construed as 
conduct characteristic of Sodom (Tosefot Yom Tov). 


My land to be fertilized with stubble, etc. - '8y9¥ % jannt 
^3: Some commentaries explain that this applies not just 
to a contractor, who gives a set proportion of the yield, but 
also to a tenant farmer, who gives a set amount of produce. 
Although a tenant farmer gives a set amount of produce to 
the owner, and accordingly, one might think that it does not 
matter to the owner if the field is fertilized, nevertheless, the 
owner has an interest in improving the quality of the produce 
that he receives. Therefore, in a case where the custom was to 
cut the produce, the landowner might desire to have this done, 
since it fertilizes the soil and enhances the produce. Conversely, 
where the custom is to uproot the produce, he may prefer this 
method, since fertilization can lead to the undesired conse- 
quence of the produce ripening quickly and consequently 
rotting quickly (commentary attributed to the Ritva). 


To plow after...isn’t it obvious — KDWS....INK wind: 
Although in the context of cutting and uprooting the 
Gemara explained the basis for each custom, this was neces- 
sary because there were differing customs, each with its own 
advantages. By contrast, it is obvious to all that plowing is 
beneficial to the soil. Therefore, it is understandable why the 
Gemara asks: Isn't it obvious, specifically in this case. This is also 
the reason for asking: Isn't it obvious, with regard to renting 
trees in the field (Rid). 


HALAKHA =—W¥——____- 
To plow after harvesting - Yny wind: In a location where 
it is customary to plow after harvesting, the cultivator of the 
field is obligated to do so. In a location where this is not the 
universal custom, if he specified that he planned to do so, he 
may not renege on the obligation. But if at weeding time he 
stipulated that he was weeding on condition that he would 
not have to plow, and the owner was silent, the owner is 
considered to have agreed to the stipulation, in accordance 
with the Gemara (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
8:6; Shulhan Arukh, Hoshen Mishpat 320:4). 


In a location where landowners were accustomed to rent 
out the trees — niy yawn 33738 Dip: In a location where 
cultivators are accustomed to partake of the fruit of the trees 
in the field, a cultivator may do so if it was not specified oth- 
erwise, even if the landowner increased the cultivator’s por- 
tion of the other yield of the land beyond what is customary. 
The landowner may not claim that he did so to preclude the 
collection of a portion of the fruit by the cultivator. But in a 
location where cultivators are not accustomed to partake of 
the fruit of the trees, then even if the cultivator contributed 
more to the landowner than was the custom, he still may not 
partake of the fruit (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
8:6; Shulhan Arukh, Hoshen Mishpat 320:5). 


BACKGROUND 
What is added - x72 minx: The Gemara occasionally asks this 
question with regard to a seemingly superfluous word, phrase, 
or sentence, particularly when a mishna contains a list of items 
to which a certain halakha applies as well as a general state- 
ment that covers the items on the list. The question means: 
What case is included in the halakha based on this addition 


that would not otherwise have been included? 
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The Gemara explains the baraita: In a location where those cul- 
tivating the land were accustomed to cut the produce, the one 
cultivating this field is not permitted to uproot the produce even 
if he wants to, because this one, i.e., the owner, who wants the 
produce cut, can say: I want" my land to be fertilized with 
stubble," i.e., the remains of the plants. And if the owner wants 
him to uproot the produce, that one, i.e., the one cultivating the 
field, can say: I cannot uproot the produce, since that is too labor 
intensive. Similarly, if the custom is to uproot the produce, the 
one cultivating this field is not permitted to cut it even if he 
wants to, because this one, i.e., the owner, who wants the produce 
uprooted, can say: I want my land to be cleared of stubble. And 
if the owner wants him to cut the produce, that one, i.e., the one 
cultivating the field, can say: I want to uproot what remains so 
that I can use the stubble. 


The baraita teaches: And the two of them, i.e., the owner and the 
one cultivating the field, can each prevent the other from deviat- 
ing from the custom. The Gemara asks: Why do I need this 
statement and what is its purpose? The Gemara answers that the 
baraita is saying what the reason is for its ruling: What is the 
reason that in a location where those cultivating the land were 
accustomed to cut the produce, the one cultivating this field is 
not permitted to uproot the produce, and in a location where 
they were accustomed to uproot the produce, he is not permit- 
ted to cut it? It is because the two of them can each prevent the 
other from deviating from the custom, as each has a justified 
reason for opposing the deviation desired by the other. 


The mishna teaches: If they were accustomed to plow the land 
after harvesting" the produce, this cultivator must plow as well. 
The Gemara asks: Isn't it obvious" that he cannot deviate from 
the custom? The Gemara answers: No, it is necessary for the 
situation of a place where the custom is not to weed the fields, 
and the one cultivating this field went and weeded anyway. Lest 
you say that he could say to the landowner: When I weeded the 
field, I did so with the intention of not plowing it subsequently. 
Therefore, he should not be obligated to plow it. To counter this, 
the mishna teaches us that the renter should have specified this 
intention explicitly to the landowner beforehand in order to 
exempt him from the requirement to plow. 


The mishna teaches: All farming of the land shall be conducted 
in accordance with regional custom. The Gemara asks: What 
is added® by the use of the term all? The Gemara answers: It 
serves to add that which the Sages taught: In a location where 
landowners were accustomed to rent out the trees" in a field 
together with the land so that the one cultivating the field 
receives a share of the fruits despite not needing to care for the 
trees, the trees are presumed to be rented out. In a location 
where landowners were not accustomed to rent out the trees 
in a field together with the land, and the one cultivating the field 
does not receive a share of the fruits, the trees are not presumed 
to be rented out. 


The baraita teaches: In a location where landowners were accus- 
tomed to rent out the trees in a field together with the land so 

that the one cultivating the field receives a share of the fruit 

despite not needing to care for the trees, the trees are presumed 

to be rented out. The Gemara asks: Isn’t this obvious? The 

Gemara answers: No, it is necessary to state this ruling in order 
to include the case where everyone in that region gives land to 

sharecroppers to cultivate in return for one-third of the yield, 
and he, the landowner, went and gave it for one-quarter. Lest 

you say that the landowner can say to him: This concession on 

my part, that I reduced my portion of the yield for you, was 

done with the intention that I would not give you a share of the 

fruits of the trees in the field, the baraita teaches us that the 

landowner should have specified this to him in advance. 
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The first, second, and third, etc. — ^3) XMADIN) KNDVI NWI: 
The owner is obligated to maintain any item that serves to mark 
the boundary of the field. Any item used for additional protection 
is the responsibility of the cultivator. The landowner must provide 
the equipment used to cultivate the field, while the cultivator is 


The baraita teaches: In a location where landowners were not 
accustomed to rent out the trees in a field together with the land, 
and the one cultivating the field does not receive a share of the 
fruits, the trees are not presumed to be rented out. The Gemara 
asks: Isn't this obvious? The Gemara answers: No, it is necessary 
to state this ruling in order to include the case where all the cultiva- 
tors in that region receive land in return for giving one-quarter of 
the yield to the owner, and this cultivator went and received the 
land in return for giving one-third of the yield to the owner. Lest 
you say that the cultivator can say to him: This concession on my 
part, that I added to your portion, was done with the intention 
that you would also give me a share of the fruit from the trees, the 
baraita teaches us that the cultivator should have specified this to 
him in advance. 


§ The mishna teaches: Just as the halakha is that the owner of the 
field and the one cultivating it divide the produce, so too the 
halakha is that they divide the stubble and the straw. Rav Yosef 
said with regard to this statement: In Babylonia those who enter 
into such arrangements are accustomed not to give stubble" to 
the sharecropper. The Gemara asks: What is the practical differ- 
ence resulting from the assertion that this is the practice in Baby- 
lonia? The Gemara answers: The difference is that if there is a 
person in Babylonia who gives the sharecropper the stubble in 
addition to the produce, it is considered merely as though he has 
a generous disposition, but we do not learn from his actions that 
this is the general practice. 


Rav Yosef says: The first, second, and third" elements of the 
earthen barrier surrounding the field and the poles used to support 
a thorn fence are the responsibility of the owner of the land, but 
the fashioning of the thorn fence itself is the responsibility of the 
sharecropper. The Gemara explains: The principle of the matter 
is that the main part of the boundary of the field is the responsibil- 
ity of the owner of the land, while any additional protection 
required is the responsibility of the sharecropper. Rav Yosef 
says: The hoe and the shovel™ and the bucket and the irrigation 
device! must be provided by the owner of the land, while the 
sharecropper must make the irrigation channels. 


The mishna teaches: Just as the halakha is that the owner of the 
field and the one cultivating it divide the wine, so too the halakha 
is that they divide the branches pruned from the vines and the 
poles. The Gemara asks: What is the purpose of the poles used 
for the vines? They said in the school of Rabbi Yannai: This is 
referring to long poles that were divided in half, with which they 
support the vines. 


HALAKHA 


responsible to do the work. Some say that in the case of a tenant 
farmer, the landowner is not obligated to supply any equipment 
or boundary marker (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
8:2; Shulhan Arukh, Hoshen Mishpat 320:3, and in the comment 
of Rema). 


LANGUAGE 


Shovel [zevila] - 


the tool, it is similar to a spade. 


Ka: Apparently related to the word for 
manure [zevel], the word was then borrowed to refer to a tool 
used to move manure. According to the Talmud’s description of 


Irrigation device [zarnuka] — xpt: Possibly related to the 
Arabic word 893) 3, Zurnug, meaning a water pipe or channel. The 
Sages use the word to refer to a leather bottle used to transport 
water. 
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NOTES 


n Babylonia they are accustomed not to give stubble — 
ymyr xY» basa: Early commentaries note that 
his statement indicates that when the mishna states that 
he cultivator and the landowner divide the stubble and 
straw, this division is also subject to the local custom, as 
his was not practiced in Babylonia. Why, then, does the 
mishna state this ruling in absolute terms, and not teach 
hat it depends on the local custom? Some answer that 
he mishna is teaching that although the local custom is 
always followed, in a new community, where there is not 
yet a fixed custom in place, the custom described in the 
mishna should be followed (Rashba; Ran). 


The first [bukhera], second [tafta], and third [arkavta] — 
KAID NIV KWI: Some commentaries explain that 
the first layer was a furrow about six handbreadths deep, 
while the second was only three handbreadths deep. Oth- 
ers say that while the first layer was a ditch and the word 
bukhera is related to the term: Location of digging [bei 
karya], the second was a mound of earth rising from one 
of the banks of the furrow of the first layer (Ra‘avad). With 
regard to the third layer [arkavta], some say that it was dirt 
brought from elsewhere to heighten the mound (Meiri). 
Others suggest that it refers to trees with holes through 
which the poles were passed (Rabbeinu Hananel). 
According to Rashi, the bukhera, tafta, and arkavta were 
three layers of earth that would be added successively to 
the mound as it was tamped down over time. 


Pole uned bo apear a thorn Pence 


Bukhera, tafta, and arkavta, and poles for a thorn fence, according to 
opinion of Rashi 


Shovel [zevila] - Ka: Some say that zevila was fertil- 
izer, which was incumbent upon the owner to supply 
(Ra'avad). 
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MISHN 


or a field with trees, if the spring that irrigated the field dried up or 
the trees were cut down," he does not subtract from the produce he 
owes the owner as part of his tenancy, despite the fact that he presum- 
ably considered these factors when agreeing to cultivate the field. But 
if the cultivator said to the landowner explicitly: Lease me this irri- 
gated field," or he said: Lease me this field with trees, and the spring 
dried up or the trees were cut down," he may subtract from the 


The mishna teaches: And the two of them, i.e., the landowner and the 
one cultivating the field, both supply the poles. The Gemara asks: Why 
do Ineed the mishna to state this? The Gemara answers that the mishna 
is saying what the reason is for its ruling: What is the reason that the 
two of them divide the poles? It is because the two of them supply 


In the case of one who receives a field from 
another to cultivate and it is an irrigated field®™ 


produce he owes as part of his tenancy. 
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GEMA 


The Gemara asks: What are the circumstances 
of the ruling of the mishna? If we say that the 


large river from which all the channels originate dried up, why does 
he not subtract from the produce he owes as part of his tenancy? Let 
the cultivator say that it is the result of a regional disaster. Conse- 


quently, he should be able to subtract from the produce he owes. Rav 
Pappa said: The case in the mishna is where a small river that irrigates 
this field alone dried up, as the landowner can say to him: 


NOTES 


One who receives. . .irrigated field — pnbwnt ma..bapnn: Accord- 
ing to the Rambam, who bases his opinion on the statement of 
he Gemara (104a) that equates tenant farmers and contractors 
with regard to the halakhot discussed in these two mishnayot, 
even a contractor may give a smaller portion of produce to the 
andowner in the case of a regional disaster, due to the additional 
effort expended on the field. Conversely, the Ramban and others 
hold that this halakha applies to tenant farmers, while a contractor 
is still obligated to contribute solely based on the yield at the time 
he received the field for cultivation. 


The spring dried up or the trees were cut down - y¥pn pyan wa 
torent: If a tenant farmer or contractor cultivates an irrigated field 
and the spring or channel from which it is irrigated dried up, but 
there is a larger river nearby from which water can be brought to 
irrigate the field, he may not subtract from the produce he owes as 
part of his tenancy. If a tenant farmer or contractor cultivates a field 
with trees and trees are cut down, the one cultivating the field may 
not subtract from the produce he owes. But if a regional disaster 
occurs, e.g., the main river dries up, then both a tenant farmer and 
a contractor may subtract from the produce owed (Rambam). 
The Rema holds, based on the Ramban, the Maggid Mishne, and 
the Nimmukei Yosef, that a contractor may not subtract from the 
produce he owes (Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:4; 
Shulhan Arukh, Hoshen Mishpat 321:1). 


Lease me this irrigated field — tt ponyen manw b sian: If the 
landowner stands in his field and announces: | am leasing this 


BAVA METZIA - PEREK IX -103B° ap 91V PW 


HALAKHA 


The spring dried up or the trees were cut down - pyan wa 
town yxp: In the Jerusalem Talmud it is stated that if the spring 
did not dry up completely and water could be accessed through 
deepening the channel, or, alternatively, if only some of the trees 
had been cut down but there were still ten trees per beit sea, the 
area required for sowing one se’a of seed, left standing, the tenant 
armer may not subtract from the produce he owes as part of 
his tenancy. The reason for this in the case of the spring is that 
extracting the water is difficult but not impossible, and therefore 
it is incumbent on the tenant farmer to do so. With regard to the 
rees, the fact that there are now fewer trees in the field means that 
hose left will produce more fruit if cared for properly, allowing the 
cultivator to earn a similar profit. 


irrigated field, or: | am leasing this field with a tree, if the spring 
subsequently dries up or the tree is cut down, the cultivator sub- 
tracts from the produce he owes per their arrangement. Some say 
that if some of the trees in the field are cut down but ten trees 
per beit se'a remained, or alternatively, if the spring did not dry up 
completely, he may not subtract from the produce he owes (Rema, 
citing Tur). If the owner did not stand in the field and announce: 
am leasing this irrigated field, or: | am leasing this field with a 
ree, then even if the spring dries up or the tree is cut down, the 
cultivator may not subtract from the produce he owes. Some say 
hat this is the halakha if the landowner makes the stipulation 
o the cultivator, but if the cultivator himself stipulated in this 
way, then even if he is not standing in the field he may subtract 
rom the produce he owes per their arrangement (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 8:4, and see Maggid Mishne 
here; Shulhan Arukh, Hoshen Mishpat 321:2, and in the comment 
of Rema). 
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You should have brought water in a bucket. 


Rav Pappa said: With regard to these first two mishnayot, you find 
that they are correct, concerning both tenancy, where the tenant 
farmer gives a certain amount of produce to the owner and keeps 
the rest, as well as the case of a contractor, who gives a set propor- 
tion, e.g., one-quarter or one-third, of the yield to the owner, and 
keeps the rest. From this point forward, i.e., from the third mishna 
of the chapter until its end, that which is relevant to the case of a 
contractor is not applicable to tenancy, and that which is relevant 
to tenancy is not applicable to the case of a contractor. 


§ The mishna teaches: If the cultivator said to the landowner explic- 
itly: Lease me this irrigated field, or he said: Lease me this field 
with trees, and the spring dried up or the trees were cut down, he 
may subtract from the produce he owes as part of his tenancy. The 
Gemara asks: But why is this so? Let the owner say to him: I told 
you only the name, i.e., the type, of the field, but this does not mean 
it would actually be irrigated during the time you are cultivating it. 
Isn’t it taught in a baraita: In the case of one who says to another: 
I am selling you a beit kor’ field of dirt," although the field con- 
tains only a half-kor, once the buyer purchases the dirt it has come 
to him, i.e., he may not retract from the transaction, as the seller sold 
him the dirt only by the name, and he did not mean that its size was 
precisely a beit kor. The baraita adds: And this is the halakha only 
where that field is called by people a beit kor. 


The baraita continues: Similarly, if he said: I am selling you a vine- 
yard, then although it does not have vines, once he purchases the 
land it has come to him, as the seller sold him the field only by the 
name; and this is the halakha only where it is called a vineyard. 
Likewise, ifhe said: I am selling you an orchard," then even though 
it does not have pomegranates, once he purchases the land it has 
come to him, as he sold him only by the name; and again this is 
the case only where it is called an orchard. Apparently, the seller 
can say to him: I told you only the name. So too here, let the seller 
say to him: I told you only the name. 


Shmuel said: It is not difficult; this baraita is comparable to a case 

where the owner of the land said to the tenant farmer what he was 

leasing him, while in that mishna the tenant farmer said to the 

owner of the land what he was leasing from him. The reason for the 

difference is that if the owner of the land said the terms to the ten- 
ant farmer, then he can claim that he told him only the name, and 

the tenant farmer cannot object. But if the tenant farmer said the 

terms to the owner of the land, then he was clearly particular to 

receive a field that would be irrigated when he cultivated it. 


Ravina said: Both this baraita and that’ mishna are referring to a 
case where the owner of the land told the tenant farmer what he 
was leasing him, as implied by the mishna, but since the owner 
said: This irrigated field, by inference we are dealing with one 
who is standing inside it. Why, then, does the owner need to 
state the fact that it is an irrigated field? It is obvious simply from 
looking at it that it is irrigated. Rather, the owner must have said 
to him by way of emphasis that he is providing an irrigated field 
as it currently stands. 


A beit kor of dirt - 39X 113 m3: If one says to another: | am selling 
you a beit kor of dirt, then even if the field is smaller than a beit 
kor, the transaction is complete, as he meant only that the field 
was called a beit kor. This is the halakha provided that the seller 
can prove that the field is in fact known by this name (Rambam 
Sefer Kinyan, Hilkhot Mekhira 28:14; Shulhan Arukh, Hoshen Mishpat 


218:17). 


HALAKHA 


A vineyard...an orchard — D775 „X172: If one says to another: 
I am selling you my vineyard in such and such a place, or: | am 
selling you an orchard in such and such a place, then even if the 
land does not contain any vines or pomegranates it is a proper sale, 
provided the plot is called by that name (Rambam Sefer Kinyan, 
Hilkhot Mekhira 28:14; Shulhan Arukh, Hoshen Mishpat 21818). 


BACKGROUND 
Beit kor - "iD m3: A beit kor is an area of land that can 
produce a kor, or thirty sea, of grain. The amount of 
land required to produce a sea of grain is fifty cubits 
by fifty cubits, or 2500 square cubits. A beit kor there- 
fore contains an area of 75,000 square cubits, which is 
approximately 18,750 square meters. 


NOTES 

A beit kor of dirt — 39X Tia ma: The Ra'avad claims that 
the correct reading of the baraita is: This beit kor, and: 
This vineyard, and: This orchard. Although the buyer 
can claim he thought he would receive more land from 
elsewhere or that vines would be planted for him, since 
the seller mentioned this particular field and this plot 
is called by this name, the transaction is still complete. 
But if he did not mention specifically this field, the seller 
may not give the buyer less than the stated amount. 


Ravina said, this and that - PXI Px Wax KVIN: 
The commentaries consider the relationship between 
Ravina's opinion and Shmuel'’s. Some explain that 
Ravina agrees with the distinction made by Shmuel 
and is adding an additional distinction. Others say 
that Ravina holds that his own distinction is the only 
relevant one (Rambam; Ran). 
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HALAKHA 


One who receives a field. ..and lets it lie fallow — Sapna 
AVpain...71w: If one receives a field in order to cultivate 
it, “and he lets all or part of it remain fallow, the court 
appraises how much it should have produced, and the 
cultivator must pay the owner his share of this amount. 
Even if this condition did not appear in their contract, it 
is considered as though it were written, as maintained by 
the Rambam and Tosafot (Rambam Sefer Mishpatim, Hil- 
khot Sekhirut 8:13; Shulhan Arukh, Hoshen Mishpat 328:2). 


Expound common language - biti yw writ: With 
regard to legal documents, the local custom is followed. 
Therefore, even if a certain practice was not a rabbinical 
ordinance but merely the common practice, it is treated 
as though it was written in the document, despite its 
omission. The same applies to communal ordinances or 
other city customs (Shulhan Arukh, Hoshen Mishpat 42:15, 
and in the comment of Rema). 


Brings the offering of the rich on behalf of his wife - 
inwy wy 1277 N1: A husband must pay for all offer- 
ings that his wife is obligated to bring. If he is poor, he 
brings the offering of a pauper, and if he is wealthy, he 
brings the offering of a rich man (Rambam Sefer Korbanot, 
Hilkhot Shegagot 10:6). 


266 


-ayam wana my bapan 19 
min, niwy TAKITA ADIK pow 
pays x) vai OX : 4b ania v 

330993 DWY 


sown pwd wast ma yen a 703 
xO) VIN DN DIX PND NNT 
KII DJON TIY 


KAD OPTI O writ mnnn 
POY IIP NIN OT INK TPT 
NNW [DIP 127 by 1D) ingx by 
mgt nym > ania Jaw nan 

KINTA by Jb 


MI S HNA With regard to one who receives a field 


from another as a contractor and then 
lets it lie fallow" and does not work the land at all, the court 
appraises it by evaluating how much it was able to produce if 
cultivated, and he gives his share of this amount to the owner. The 
reason is that this is what a cultivator writes to the owner" in a 
standard contract: IfI let the field lie fallow and do not cultivate 
it, I will pay with best-quality produce. 


bbi Mei ld d 
GEMARA Rabbi a would expound common 


language™ used in legal documents writ- 
ten by ordinary Jews to deduce halakhic conclusions. Although 
these formulations were not prescribed by the Sages, one can 
nevertheless infer halakhot from them if they are used in legal 
documents. As it is taught in a baraita that presents a similar case 
to the mishna: Rabbi Meir says he is liable to pay, as the docu- 
ment states: If I let the field lie fallow and do not cultivate it, I 
will pay with best-quality produce. 


Likewise, Rabbi Yehuda would also expound common language, 
as itis taught in a baraita: Rabbi Yehuda says: In a case where a 
woman who has given birth is commanded to bring the offering 
of a childbearing woman and her husband is sufficiently wealthy, 
a person brings the offering of the rich" on behalf of his wife.” 
This is so even if his wife does not possess money of her own and 
perhaps should have been considered poor. Similarly, he may 
bring every offering that she is obligated to bring, such as a sin 
offering or guilt offering. He pays for all these offerings because 
this is what he writes to her in her marriage contract: I accept 
upon myself to repay you for all obligations that you have, 
even those from beforehand. Consequently, he must fund all 
of her offerings. 


NOTES 


That this is what a cultivator writes to the owner - anid Jaw 
i: The early commentaries ask: If he wrote an explicit condition, 
he must certainly fulfill his word. What, then, is the novelty of this 
statement? Rabbeinu Hananel explains that this is a case where 
the condition was not properly drafted, as it is not formulated as 
a compound condition, stipulating both positive and negative 
outcomes. Furthermore, a stipulation of this kind can be viewed 
as a transaction with inconclusive consent [asmakhta], as he 
does not expect to have to fulfill it, and such a stipulation is not 
binding. Therefore, if it were not for the principle discussed in 
the Gemara that common language is expounded, the docu- 
ment would be rejected. Other early commentaries contend 
that these claims concerning the formulation of the stipulation 
and the halakhot of an asmakhta are not definitive (see Ramban 
and Rashba). The majority of early commentaries and authorities 
agree that even if this condition does not appear in the docu- 
ment, it is viewed as if it were written, as this was generally the 
local custom. Its omission is merely assumed to be the result of 
a scribal error, and the terms of the document must be fulfilled 
regardless. In the Jerusalem Talmud it is explained in this way as 
well (Geonim; Tosafot; Rambam). 


Expound common language - viy wh wit: Various inter- 
pretations of this expression have been suggested. According 
to some commentaries it means that the conditions discussed 
in the Gemara are treated as requirements established by rab- 
binic ordinances, and must consequently be followed even if 
they were not written in the document. They add that the word: 
Expound, indicates that Rabbi Meir regards the contract as if this 
clause were written even when it was omitted. Alternatively, the 
expression can be explained as does Rabbeinu Hananel, that 
even though one used common language without carefully for- 
mulating the details, the language in the document is accepted 
as binding. Other early commentaries, such as the Ramban and 
the commentary attributed to the Ritva, point out that these 
explanations do not fit well with the word: Expound. 


BAVA METZIA : PEREK IX: 104A: .1) 77’0 pa 


Most early commentaries accept the interpretation of Rav Hai 
Gaon and Rabbi Yehuda of Barcelona that the word: Expound, 
has the same meaning here as elsewhere. According to this 
approach, although these common contractual phrases can be 
explained simply in a far more limited way, the Sages expounded 
and inferred halakhic principles from them as though they were 
written in the Torah. Consequently, they arrived at binding lega 
conclusions based on omissions from and imprecise formulations 
in actual contracts. In this particular case, although the documen 
can be understood simply as hyperbole, an assurance on the 
part of the tenant farmer that he will work the field and pay 
the standard amount, the Sages inferred that he must in fac 
pay from the best of his possessions. Similarly, with regard to a 
marriage contract, one might have thought that writing: | accep 
upon myself to repay you for all obligations that you have, even 
those from beforehand, is merely a vivid way of saying that the 
groom accepts upon himself the duty to pay for the household 
expenses, similar to other flowery terms written in the marriage 
contract. Likewise, a straightforward reading of the marriage 
contract from Alexandria indicates only that after the wedding, 
the woman will no longer be betrothed but have will have the 
full-fledged status of wife, and the statement concerning the 
collateral merely attests that a deposit was taken. Nevertheless, 
in all these cases the Sages read the wording as carefully as if 
were written in the Torah itself, and expounded all its meanings 
(see Ramban and Rashba). 


The offering of the rich - vwy 137p: The reason the Gemara 
mentions the offering of a wealthy person, which is a reference 
to the sliding-scale offering, is because this category of offering 
applies to a woman following childbirth or a woman who is a 
zava, both of which affect the husband as well. Consequently, it 
might be thought that only in such cases is his financial status 
taken into account. Rabbi Yehuda therefore teaches us that the 
same principle applies even to offerings that are only for her 
personal atonement (Rid; Tosafot in Nazir 24a; see Tosafot). 
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Similarly, Hillel the Elder’ would expound common language 
as well, as it is taught in a baraita: The inhabitants of Alexandria” 
would betroth their wives a significant amount of time before 
the wedding, as was customary in those days, and at the time of 
their entry to the wedding canopy, others would come and 
snatch the women from their husbands. The Sages consequently 
sought to establish the children of these women as mamzerim. 
This is because with regard to sexual intercourse with other men, 
a betrothed woman has the status of a married woman. Conse- 
quently, if she is taken by another man, her children fathered by 
that man are mamzerim, just like children of a married woman 
who were fathered by a man other than her husband. 


Hillel the Elder said to the children who came before him for a 
ruling on their status: Bring me your mother’s marriage contract 
for examination. They brought him their mother’s marriage 
contract, and he found that the following formulation was writ- 
ten in it: When you will enter the wedding canopy," be for me 
a wife. This shows that the marriage would not take effect at the 
time of her betrothal, but only after she would enter the wedding 
canopy. Consequently, the marriage did not occur at all, as she 
never entered the wedding canopy, and therefore these women 
did not cause their children to be mamzerim by engaging in 
intercourse with the other man. 


The Gemara adds: Rabbi Yehoshua ben Korha’ would also 
expound common language. As it is taught in a baraita: Rabbi 
Yehoshua ben Korha says: One who lends money to another 
may not take more collateral from him than the value of his debt, 
as this is what the debtor writes to the creditor if the creditor 
temporarily returns a deposit for the debtor's use: The payment 
to which you have a right, which it is upon me" to pay, corre- 
sponds to the entire value of this item, indicating that the item 
cannot be greater in value than the debt itself. 


The Gemara infers: The reason the creditor acquires the collateral 
is that he wrote this to him. But if the creditor did not write 
this to the debtor, would the creditor not acquire the collateral? 
But doesn’t Rabbi Yohanan say: If a creditor took collateral 
from the debtor and returned the collateral to him and then the 
debtor died, the creditor removes the collateral from the debtor's 
children." The reason for this is that although movable property 
of orphans is not acquired by their father’s creditor, the collateral 
is considered to belong to the creditor, and he can collect the 
debt from it. 


PERSONALITIES 


Hillel the Elder — ypt7 bon: Hillel the Elder and his colleague 
Shammai were the last of the zugot, the pairs of tanna’im who 
led the Sanhedrin toward the end of the Second Temple era. 
Hillel served as Nasi of the Sanhedrin, and Shammai was the 
president of the court. These leaders lived approximately one 
hundred years prior to the destruction of the Temple, coinciding 
with the beginning of Herod's reign. 


Rabbi Yehoshua ben Korha - nyp {a ywit IT Rabbi 
Yehoshua ben Korha was one of the elder tanna‘im from the 
generation of Rabban Shimon ben Gamliel 1. Many commentar- 


ies, including Tosafot, have attempted to identify him as Rabbi 
Yehoshua, son of Rabbi Akiva, but this is difficult to prove. Little 
is known about him, and only a few traditions of halakha and 
aggada are transmitted in his name. Rabbi Yehoshua ben Korha 
enjoyed a long life and once blessed Rabbi Yehuda HaNasi: May 
it be His will that you reach half of my days (Megilla 28a). Due 
to his long life, he was able to engage in halakhic dispute with 
Sages from several generations. He was apparently honored 
by all toward the end of his life, as the Sages of that time came 
to receive his blessing, and he took care to guide them along 
the right path. 


BACKGROUND 

Alexandria - xoTTDaDN: This port city, which lies west 
of the Nile delta, was founded by Alexander the Great in 
332 BCE. In its glory days, during the Ptolemaic rule in Egypt 
and until the end of the mishnaic period, Alexandria was 
one of the largest cities and cultural centers in the world. 
Many of the greatest scientists, doctors and artisans of the 
time lived in Alexandria. 


NOTES 
When you will enter the wedding canopy — man 
manh: Rashi explains that this formulation was written in 
the marriage contract for their betrothal. This explanation 
is puzzling, as marriage contracts were not usually drafted 
at the stage of betrothal. The Rid therefore claims that it 
is more likely that this formula appeared in the marriage 
contract given to the woman at the wedding. Accordingly, 
Hillel the Elder was not saying that the clause written in 
the marriage contract in and of itself renders the betrothal 
a conditional one, but that from the presence of this clause 
in the marriage contract one can infer that the betrothal 
was a conditional one. 


The payment to which you have a right, upon me - 
ty b DRT xonbwn: The main purpose of this formula- 
tion is to prove that the collateral should be considered as 
belonging to the creditor, so that if the debtor happens 
to sell it the creditor can claim it from the buyers (Rid). 
Alternatively, it means that if the deposit decreases in value, 
the creditor must bear the loss, and he cannot claim the 
amount of the deterioration (Ra’avad). 


HALAKHA 


He removes it from the debtor's children — byn ivniw 
32'323: If the debtor passed away after the creditor had 
temporarily returned his collateral, the creditor may take 
it from the debtor's sons and does not have to return it to 
them (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 3:6; 
Shulhan Arukh, Hoshen Mishpat 97:19). 
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Perek IX 
Daf104 Amudb 


NOTES 

The writing is effective for depreciation - tips IPODIN: 
Rashi explains that if the collateral depreciates in value due 
to the debtor using the item, the creditor may claim more 
property. But most of the Sephardic scholars interpret this 
halakha in the opposite manner, that if the value of the col- 
ateral decreases the creditor may not collect from the rest of 
he debtor's property at all (see Ran). 


To formulate a marriage contract as a loan - 7aina nivyd 
mn: There are two fundamentally different explanations of 
his passage, and the meaning of the term marriage con- 
ract is different in the two explanations. Rashi explains that 
he term marriage contract in this context does not refer to 
he sum to be paid by the husband or his estate to the wife 
upon termination of the marriage, whether by divorce or the 
husband's death. Rather, it refers to the sum of the dowry 
provided by the father of the bride to the husband. This sum 
was also recorded in the marriage contract and would be 
returned to the wife upon termination of the marriage. In 
some locations, they would record the actual value of the 
dowry in the marriage contract, while in others, they would 
record an inflated value to honor the bride. Accordingly, the 
discussion in this passage concerns what sum the wife will 
receive for the return of the dowry upon the termination of 
her marriage: Does she receive the entire sum written in the 
marriage contract, or only the true value of the dowry paid 
by her father? Most early commentaries explain the Gemara 
in this manner. 

By contrast, Rav Hai Gaon explains that the term marriage 
contract in this passage is referring to the sum that will be 
paid by the husband or his estate to the wife upon termina- 
tion of the marriage. He explains that while generally this 
sum was paid only upon termination of the marriage, there 
were locations in which the marriage contracts would record 
this sum as if it were a loan from the wife to the husband. In 
those locations, she would be able to collect it even during 
their marriage (see Ra'avad and Rashash). 


HALAKHA 


A location where they were accustomed to formulate 
a marriage contract as a loan - 73\n3 niwyh aY Dipa 
mhn: If one marries a woman and the financial details are 
not specified in her marriage contract, they are assumed to 
have been in accordance with local custom, both with regard 
o the sum of the marriage contract and with regard to the 
dowry. Therefore, when either of the parties comes to claim 
he money, it is done in accordance with the local custom. If 
she claims he added more to the dowry than was the local 
custom, she must bring proof (Rema). If the husband wishes 
o give her less than the accepted amount for the marriage 
contract, he may do so as long as he does not provide less 
han the minimum sum required by the Sages (see Ketubot 
54b). In some locations the custom is to use a standard formu- 
ation in all marriage contracts, even if she provided no dowry 
at all; if the husband does not wish to become obligated to 
repay the amount recorded as the dowry, she writes that 
she has already received it from him (Rambam Sefer Nashim, 
Hilkhot Ishut 23:11; Shulhan Arukh, Even HaEzer 66:11, and in the 
comment of Rema). 


BACKGROUND 

The Sages of Neharbela - KYI: The town of Neharbela, 
or Neharbila, was probably located on a river, or in Hebrew, 
nahar. This river has been identified as the Baal River, or pos- 
sibly the Bel or Bil River, in northern Babylonia. The Gemara 
(Sanhedrin 17b) states that the phrase: The Sages of Neharbela, 
refers primarily to the local scholar Rami bar Beribi, or Rav 
Ami bar Berukhi. 
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The Gemara answers: The writing of this statement in the docu- 
ment is effective for depreciation." If the collateral depreciates 
in value, the creditor may claim the remainder of the debt from 
the debtor’s property. 


§ The Gemara continues: Rabbi Yosei would also expound 
common language, as it is taught in a baraita that Rabbi Yosei 
says: In a location where they were accustomed to formulate 
the terms of a marriage contract as one would formulate the 
terms ofa loan," i.e., the precise value of the her dowry is written 
in the marriage contract, then upon the termination of the 
marriage due to divorce or the husband's death, the wife collects 
the sum of her dowry as a creditor would collect payment of 
a loan. In other words, she receives the entire sum recorded as 
her dowry. Conversely, in a place where the custom is to double 
the written sum of the dowry in the marriage contract to honor 
the bride, so that it should appear as though her father is provid- 
ing her husband with a considerable dowry, she collects only 
half of the sum written in the marriage contract. 


The Gemara relates: The Sages of Neharbela® collected, i.e., 
allowed the wife to collect, one-third of the stated sum, as the 
custom in their location was to write three times the actual 
amount of the dowry in the marriage contract. Mareimar would 
allow the wife to collect even the added value of those sums 
that the father of the bride had written in the marriage contract 
in honor of his daughter. 


Ravina said to Mareimar: But isn’t it taught in the baraita that 
in a location where the custom is to record double the amount, 
she collects only half? The Gemara answers: This is not difficult; 
in this case, where Mareimar allowed the wife to collect the full 
sum, the husband performed an act of acquisition for the entire 
written amount with the father of the bride; whereas in that case, 
where the baraita rules that she collects only a portion of the sum 
written for the dowry, the husband did not perform an act of 
acquisition for the entire written amount with the father of the 
bride. Therefore, the wife would collect the sum of her dowry 
only in accordance with the regular custom. 


The Gemara relates: Ravina wrote an enhancement of the value 
of the dowry for his daughter in her marriage contract, in keep- 
ing with the accepted custom. The groom’s family said to Ravina: 
Let us perform an act of acquisition with the Master, so that 
he would be required to give that entire sum as the dowry. Ravina 
said to them: If you wish to perform an act of acquisition, I 
will not double the sum of the dowry, but will record the actual 
sum I intend to provide; if you prefer that I record double the 
sum of the dowry in the marriage contract, I will not allow you 
to perform an act of acquisition. 


The Gemara cites a related incident: There was a certain man 
who said to his inheritors before his death: Give four hundred 
dinars to my daughter in her marriage contract. Rav Aha, 
son of Rav Avya, sent the following question to be asked 
before Rav Ashi: What was that man’s intention? Did he mean 
an actual dowry of four hundred dinars, which are written as 
eight hundred, or four hundred dinars written in the marriage 
contract, which are actually a dowry of two hundred dinars? 
Rav Ashi said: We examine the matter. If he said: Give her, 
then he meant to give her four hundred dinars, which are 
written as eight hundred. But if he said: Write for her, then 
he meant to write four hundred dinars, which are two hundred 
in practice. 
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There are those who say a different version of Rav Ashi’s ruling. 
Rav Ashi said: We examine the matter. If he said: For her mar- 
riage contract [likhtubatah], he meant four hundred dinars, 
which are written as eight hundred, because he indicated that 
this is the sum he wants to give for her dowry. But if he said: In 
her marriage contract [ bikhtubatah]," he was clearly referring to 
the written amount, and it is assumed that he meant to write four 
hundred dinars, which are two hundred in practice. 


The Gemara comments: And that is not so. There is no difference 
whether he said: For her marriage contract, and there is no 
difference whether he said: In her marriage contract." In either 
case her dowry is written as four hundred dinars, which are two 
hundred in practice, unless he simply said: Give her, without 
specification, i.e., without mentioning the marriage contract. In 
that case the full sum is given as a dowry. 


§ The Gemara relates another incident: There was a certain man 
who received land from another to cultivate. He said: If I fail to 
work the land and instead let it lie fallow, I will give you one 
thousand dinars." He let one-third of it lie fallow. The Sages of 
Neharde’a® said: The halakha is that he gives him 333% dinars, 
one-third of the stipulated amount, as compensation for neglect- 
ing one-third of the field. Rava said: This kind of agreement is a 
transaction with inconclusive consent [asmakhta]. And since 
an asmakhta® does not effect acquisition, he need not pay. 


The Gemara asks: And according to Rava, in what way is it 
different from that which we learned in the mishna concerning 
one who wrote: If I let the field lie fallow and do not cultivate it, 
I will pay with best-quality produce? The Gemara answers: There 
he did not exaggerate, but simply said he will pay for the owner’s 
losses from best-quality produce; whereas here, since he said 
something extra, i.e., he promised to give an excessively large sum 
of money, he is merely exaggerating. It is therefore not viewed 
as an actual monetary obligation but an asmakhta. 


Q The Gemara relates: There was a certain man acting as a share- 
cropper who received land for planting sesame,’ which typically 
weakens the land but yields larger short-term profits, but he 
planted it with wheat instead." That year, the field produced 
wheat at a value similar to that of sesame.’ Rav Kahana thought 
to say that the owner must deduct the usual amount of the 
deterioration of the land from planting sesame from his own 
share, since by planting wheat the sharecropper had spared the 
owner the damage to his field, while the owner had received 
the same profit. 


BACKGROUND 


Neharde’a — KYT: A city on the Euphrates near the Malka 
River, Neharde’a was one of the oldest Jewish communities in 
Babylonia. According to tradition, Jews lived in Neharde’a as 
early as First Temple times, in the sixth century BCE, beginning 
with the exile of King Jehoiachin of Judea. One of the most 
important Jewish communities in Babylonia, Neharde’a was a 
center of Torah study from an early period and its yeshiva was 
he oldest in Babylonia. Many of the greatest tanna’‘im visited 
eharde’a, among them Rabbi Akiva, who intercalated the year 
here (Yevamot 122a). During the life of Rav, who lived in the 
first half of the third century CE, the yeshiva in Neharde’a was 
headed by Rav Sheila and then by Shmuel. Since the city was 
ocated near the border between the Roman and the Persian 
Empires, it frequently suffered from the wars between the 
wo. Pappa ben Nazer Odonathus, king of Tadmor, destroyed it 
entirely in 259 CE. Later, Jews resettled there, and many Torah 
scholars remained in Neharde’a even after its yeshiva moved to 
ehoza and Pumbedita. 


Transaction with inconclusive consent [asmakhta] - KP2NDX: 
An asmakhta refers to an obligation undertaken under certain 
conditions that one does not expect to be required to fulfill. For 
example, if a seller agrees to pay exaggerated penalties if he 
fails to deliver merchandise by a certain time, he believes that 
he will certainly deliver the merchandise by that time, and will 
therefore never need to pay the penalty. The Sages disagreed as 
to whether such a commitment is binding or not. According to 
the opinion that such a transaction is not valid, one who forces 
another to fulfill such a commitment and pay the penalties is 
considered by rabbinic law to be a robber. 


Land for sesame — OWY RYW: A farmer who wishes to 
grow sesame plants must invest much time and effort in prop- 
erly preparing the soil beforehand, in caring for the sesame 
plants, and in harvesting the seeds at the proper time. But 
though the process of preparing the soil, growing the sesame, 
and harvesting it is difficult and time consuming, the harvest is 
usually much more successful and profitable than that of wheat. 
The factors of time and effort necessary for planting sesame 
on one hand and the successful harvest and higher profit on 
the other is the basis for the discussion in the Gemara here. 
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HALAKHA 


For her marriage contract...in her marriage contract — 
ADDN.. anana: If a man instructed that his daughter 
be provided’ with four hundred dinars for her marriage 
contract and the local custom is to record double the value 
at which the dowry was assessed, she may take only two 
hundred. It makes no difference whether he said: For her 
marriage contract, or: In her marriage contract. This ruling is 
in accordance with the conclusion of the Gemara (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 11:21, Shulhan Arukh, 
Hoshen Mishpat 253:15). 


If | let it lie fallow | will give you one thousand dinars — 
yor Kaby 72 xan ad Kain ox: If one wrote that if he 
lets a field lie fallow he will pay the owner of the field 
one thousand dinars, it is considered an asmakhta and the 
owner may consequently not collect this sum. Rather, he is 
entitled only to his share of the amount the field would have 
produced (Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:13; 
Shulhan Arukh, Hoshen Mishpat 328:2). 


One who plants wheat instead of sesame - myn ysin 
pawn Dipha: If one received a field to cultivate and agreed 
o plant sesame and he planted wheat instead, he must pay 
he owner in accordance with the value of sesame it was fit 
o produce. If the field produced wheat equal in value to 
he sesame, he pays him the standard amount and he, i.e., 
he landowner (Taz; Gra), or the cultivator (Bah; Sma) has 
nothing but a grievance against him, and he does not have 
a monetary claim against him. If it produced more wheat 
han its potential value in sesame, the additional profit is 
divided between them in accordance with their contract, 
despite the fact that the owner of the field also benefited 
rom the lack of weakening of his field due to the planting 
of the wheat (Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:14; 
Shulhan Arukh, Hoshen Mishpat 326:1). 


NOTES 


There is no difference whether he said: For her marriage 
contract...or: In her marriage contract - V387 KIW xb 
anan.. apana: Although in tractate Ketubot (54b) a 
distinction is drawn between the expressions: For sustenance 
[limzonot], and: With sustenance [bimzonot], in this case, 
since he specified that the sum was for the purpose of the 
marriage contract, it is considered the same as the accepted 
formulation used in the marriage contract, and no distinction 
is made based on nuances of language (Rosh; Ran). 


It produced wheat similar to sesame — WNW ON NTI: 
One explanation is that the wheat crop was more successful 
than sesame in that particular year (Talmid Rabbeinu Peretz). 
Alternatively, Rashi indicates that the difference was simply 
based on the increase of the market price of wheat (see 
Shita Mekubbetzet). 


Sesame — "aww: Sesame, Sesamum indicum, a variety of the 
Pedaliaceae family, is an important plant for the production of 
oil and one of the earliest cultivated plants in history. Growing 
annually, it is pilose and grows white or pink flowers. The ses- 
ame plant sprouts in the summer, and begins to blossom within 
a short time, with small capsules 2-8 cm in length ripening on 
the stalks that enclose the sesame seeds. Sesame seeds contain 
a large percentage of oil as well as protein. Sesame seed oil is 
considered to be a high grade oil. It is used in pharmaceuticals 
as well as in cooking, specifically in making tahini, a smooth 
paste of sesame seeds. Plain sesame seeds are also frequently 
used as a spice. Sesame oil cakes, which are by-products of the 
production of sesame oil, are high in nutritional value and are 
used primarily as animal food. Wild sesame appears to be native 
to Africa, though recent studies indicate that some species 
originated from India. Either way, sesame subsequently spread 
to other warm climates, though its cultivation was limited due 
to the difficulty of removing the tiny seeds from their capsules. 
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NOTES 


Let the land be weakened, but do not weaken its 
owner ~ ay winsh Ky Ky Wna: The commen- 
tary attributed to the Ritva notes that this principle 
applies only when it is advantageous to the owner, 
but if the cultivator planted sesame instead of wheat, 
in opposition to their agreement, he is liable to com- 
pensate the owner for the weakening of his field. 


Half-loan and half-deposit — jstpa x379 mbn waha: 
According to most early commentaries, the arrange- 
ment must, in fact, be contracted specifically as a half- 
oan and half-deposit, not another ratio. This arrange- 
ment also affects the obligation of the manager with 
regard to the money: He bears full responsibility as a 
borrower for the half that is considered a loan, while 
with regard to the other half he is merely viewed as 
an unpaid or paid bailee. According to the Rambam, 
he is an unpaid bailee, whereas others maintain that 
he has the status of a paid bailee, though he may con- 
duct himself in the manner of one safeguarding his 
own property and is not required to provide superior 
safeguarding. Rav Hai Gaon interprets this statement 
to mean that a joint venture is in principle part loan 
and part deposit, meaning that it is treated as a loan 
in some ways and as a deposit in others, but it need 
not actually be divided precisely in those proportions, 
as half a loan and half a deposit. The Mordekhai, citing 
the Maharam of Rothenburg, states that the entire 
arrangement is in fact considered a loan with regard 
to certain halakhot, such as the halakha that one may 
not use the money to betroth a woman. 

The early commentaries question the validity of 
such an arrangement (see Josafot). Being that the 
manager is managing the investment on behalf of the 
investor while receiving a loan from him, the service 
provided should ostensibly be regarded as interest 
paid on the loan. Some explain that in order to avoid 
this prohibition, the investor must pay the manager 
for this service. The Ramban comments that absent 
such a payment, the prohibition of interest can be 
avoided by having the manager receive a larger share 
of the profits than the investor to serve as compensa- 
tion for his efforts. 


Not to drink alcohol with it - xY ma mend xb: 
According to Rashi, the primary reason for this hala- 
kha is that the owner expects his partner to handle 
he joint venture in a serious, dedicated manner. 
Alternatively, Tosafot explain that the owner assumes 
hat the money he gave for the joint venture is a fixed, 
guaranteed sum that may not be spent on personal 
needs. One of the possible differences between these 
wo interpretations concerns a case where the man- 
ager misused a small part of the money. According 
o Rashi, this does not matter, whereas Josafot would 
orbid it, as doing this would decrease the owner's 
capital (Torat Hayyim). Another explanation offered 
or this halakha is that had he retained the full sum 
he might have been capable of conducting a lucrative 
ransaction that would have been impossible with a 
smaller amount, thereby causing the owner a loss 
(Beit Aharon). 
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Rav Ashi said to Rav Kahana: People say the following proverb: Let 
the land be weakened, but do not weaken its owner." People prefer a 
quick profit and discount the damage to their land. Therefore, the share- 
cropper is not entitled to a larger share of the yield for having spared 
the owner from the weakening of his field. 


The Gemara relates another incident: There was a certain man who 
received land for planting sesame and he planted it with wheat. 
Ultimately, it produced more wheat than the usual value of sesame. 
Ravina thought to say that the owner must give the cultivator the 
added value that is the difference between this, the actual value of 
the wheat, and that, the expected value of the sesame. Rav Aha of 
Difti said to Ravina: Is that to say that the cultivator alone enhanced 
its value, but the land did not help to enhance it? Rather, they should 
divide the extra sum between them. 


§ The Gemara discusses other business arrangements. In one common 
type of venture, the capital or merchandise was supplied by one person 
and managed by another, who would receive a share, commonly half of 
the profits, for his efforts. This arrangement can also be viewed as one 
where the investor is lending half of the invested capital or merchandise 
to the manager, with the manager agreeing to supervise the venture in 
exchange for receiving the loan. In order to avoid violating the prohibi- 
tion of interest, the investor agrees to accept a greater share of the 
possible loss, e.g., two-thirds, than of the profits, e.g., one-half. The Sages 
of Neharde’a said: With regard to its halakhic status, this joint venture 
is considered a half-loan and half-deposit," as the Sages formulated 
an enactment that would be satisfactory for the borrower, i.e., the 
manager, and equally satisfactory for the lender, i.e., the investor. 


Now that we have said that half of the capital is viewed as a loan, it 
would appear that the manager may use the money in any way he 
chooses: If he wants to drink alcohol with it, he may well do so, regard- 
less of any objection on the part of the investor. Rava disagreed and 
said: It is for this reason that it is called a joint venture, as the investor 
can say to the manager: When I gave the money to you it was to use it 
for business and not to drink alcohol with it." 


Rav Idi bar Avin said: And according to this reasoning, if the manager 
died, it becomes movable property in the possession of his children. 
Therefore, it may not be taken from them, as movable property inherited 
by orphans is liened for the payment of their father’s debts. Rava dis- 
agreed and said: It is for this reason that it is called a joint venture, 
so that if he died" it does not become movable property in the pos- 
session of his children, as it is considered a partnership, not a loan. 


Rava says: If two people conducted one joint venture and drafted 
it as separate ventures of equal value in two separate documents," 
and they suffered a heavy loss from the venture recorded in one of 
the documents and had a slight gain from the other, the halakha is as 
follows: The two documents are treated as two separate agreements, and 
one does not calculate the profits and losses from the two ven-tures 
together. Therefore, this will be to the detriment of the lender. Accord- 
ing to the common arrangement, he will gain half of the profits from 
one venture and suffer two-thirds of the loss of the other. 


Joint venture a half-loan and half-deposit — mbna sbo Xpy 
jipa Kiba: The Sages instituted an arrangement whereby if 
one provides another with money to engage in business in 
exchange for a share of the profits, half of the capital is con- 
sidered a loan for which the manager is fully liable, while the 
other half is treated as a deposit, and he is therefore exempt 
if it is stolen or lost. The profits and losses may not be shared 
equally between them. Rather, the investor pays the manager a 
daily wage or they distribute the money between them in such 
a manner that the investor accepts most of the risk (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 6:2; Shulhan Arukh, 
Yoreh De'a 177:2). 


And not to drink alcohol with it - xY ma nwy Kh: 
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HALAKHA 
Although the money one gives another for a joint venture is 
considered as a half-loan and half-deposit, the manager is not 
permitted to use the half that is a loan for his own personal 
needs or safeguard it as security. Rather, he must use all of it 
for commercial transactions, in accordance with the opinion 
of Rava (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 7:4; 
Shulhan Arukh, Yoreh De‘a 177:30). 


The manager of a joint venture who died - naw xpory apn: 
If one receives funds for a joint venture and there are witnesses 
that a certain sum of money or quantity of merchandise was 
included in this agreement, upon the manager's death the 


investor may claim the funds or merchandise without an oath, 


and creditors or the wife and heirs of the deceased are not 


entitled to the portion of the profit that belongs to the investor 
(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 7:5; Shulhan 
Arukh, Yoreh De‘a 17:31). 


One joint venture and two documents — Im XPD KIN 
sw: If a single joint venture was recorded in two parts, each 
part in a separate document, they are regarded as two distinct 
transactions. Consequently, if the partners earned profits from 
one venture but suffered losses from the other, each document 
is treated as a separate transaction and the profits and losses are 
not calculated together. If they wrote one document for two 
joint ventures, then even if one produced profits and the other 
losses, they are viewed as a single transaction and any profits 
are shared, as stated by Rava (Shulhan Arukh, Yoreh De‘a177:33). 
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Conversely, if two people engaged in two joint ventures and 
recorded both in one document, this will be to the detriment of 
the borrower. They calculate the profits and losses of the two 
transactions together, and therefore as long as the profits of one 
joint venture are greater than the losses of the other, the investor 
will not have to suffer a loss. 


And Rava says: This one, who receives merchandise for a joint 
venture from another, and lost money in the process, and then 
made the effort to replace” the loss but did not inform the 
investor that he had done so, he may not later say to the investor: 
Bear this original loss together with me. This is because the 
investor can say to him: It is for this reason that you made the 
effort to replace the loss, so that you should not be called a loser 
of ventures. You wanted to preserve your reputation in order to 
improve your future business prospects but did not intend to be 
reimbursed. 


And Rava said: With regard to these two managers who engaged 
in a joint venture" together, i.e., they both received merchandise 
together from an investor, and profited from it, and one of them 
said to the other: Come, let us divide the profits and terminate 
the venture, the halakha is as follows: If the other said to him: 
Let us wait and profit more, the halakha is that the second 
manager indeed prevents the first from executing his request. And 
if, instead of requesting the final division of the profits and the 
termination of the venture, one said to the other: At least give 
me half the profits, the latter can say to him: The profit is liened 
to the principal, meaning that the profits and the principal are 
considered a single unit, and we can earn much more if we do 
not set aside the profits. 


Rava continues: And if one says to the other: Give me half the 
profits and half the principal, the latter can say to him: The 
merchandise for the joint venture is liened to both of us. As we 
are equal partners in this venture, you cannot force me to divide 
it. And if one says to the other: Let us divide" the profits and 
divide the principal, and if you suffer a loss as a result, I will bear 
the loss with you, his partner can say to him: No, I do not desire 
to do that, since the luck of two people is better. Consequently, I 
want to continue working together. In all these cases, the claims 
of the second manager are accepted. 


MI S HN A regard to one who received a field 


from another to cultivate and did not 
want to weed" it, and he then said to the owner: What do you 
care if I neglect the land? You will not suffer a loss since I will give 
you the amount of produce I owe you for your granting me ten- 
ancy, regardless of the state of the field. Nevertheless, they do not 
listen to him. The reason is because the owner of the land can 
say to him: Tomorrow you will depart from the field, and it will 
grow weeds for me, which will remain there and disrupt the yield 


of the field for years to come. 
G E M A If the cultivator said to the owner: After- 
ward, when I have reaped the field, I will 
plow it and remove the weeds, the owner can say to him: I want 
superior wheat, not wheat that sprouted among weeds. And if 
he says to the owner: I will buy good wheat for you from the 
market, the owner can say to him: I want wheat from my land. 
And if he says to the owner: I will weed for you according to the 
measure of your portion, but no more, the owner can say to him: 
You are giving a bad name to my land, as everyone will see that 
it is full of weeds. 


NOTES 


Made the effort to replace - avon mp: According to 
most commentaries, the manager took pains to ensure 
that his gains from the remaining portion of the mer- 
chandise nullified his losses. An opinion attributed to the 
Ra'avad maintains that this also refers to one who paid out 
of his own pocket or from the proceeds of other business 
transactions (see Rabbeinu Yehonatan). 


These two who engaged in a joint venture - 1m a 
pow "Tay: According to Rashi, the date of the termi- 
nation of this joint venture was arranged ahead of time. 
Rav Hai Gaon explains that there is a certain window of 
opportunity for the sale of each type of merchandise, 
and they are obligated to keep working together until 
that time. Rashi adds that the partners had received this 
merchandise from someone else; see Tosafot, who explain 
why one of them could not have accepted the merchan- 
dise from the other. The Ra’avad claims that the halakha 
concerning the termination of the partnership applies 
even to a case where the merchandise was supplied by 
one of the partners. 


HALAKHA 


Made the effort to replace - ann mw: One who was 
managing a joint venture and failed to inform the investor 
that he had suffered a loss but made a successful effort 
to replace the principal himself may not demand that 
the investor accept his share of the original loss. If he 
did inform him and stated that he, the manager, wants 
no further part in the agreement, he is entitled to do so, 
as the manager can withdraw his involvement when- 
ever he chooses (Rambam Sefer Kinyan, Hilkhot Sheluhin 
VeShutafin 7:2; Shulhan Arukh, Yoreh De'a 177:34, and in the 
comment of Rema). 


Let us divide - aiba): If two partners accepted merchan- 
dise for a joint venture from an investor for a fixed period 

of time, and one of them wanted to divide up the money 
between them before the end date, he cannot compel 

the other to do so (Shulhan Arukh, Yoreh De'a 177:35). 


One who received a field. ..and did not want to weed — 
wa nyy Ki.. bapan: With regard to one who 
accepted a field to cultivate and did not want to weed 
it, if the local custom is to weed fields he may not refuse 
to do so even if he proposes to compensate the owner 
with good-quality wheat, as explained by the Gemara 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:8; Shulhan 
Arukh, Hoshen Mishpat 320:4). 
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HALAKHA 


One who receives a field...and it did not produce - 
nnwy Ki mw bapan: If one received a field to cultivate 
and it failed to yield enough produce, if it produced two 
se'a more than the cost of the field's upkeep, he must 
continue to care for and work the field (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 8:12; Shulhan Arukh, Hoshen 
Mishpat 328:1). 


BACKGROUND 


Winnowing shovel - nny: 


Winnowing shovel 


Se‘a - XD: A se'a is a measure of dry volume first men- 
tioned in Genesis (18:6). It is used by the Sages as a point 
of reference for all measures. Each sea contains six kav, 
which equals twenty-four /og. Estimates of the modern 
equivalent of a se'a range from 7.2 to 14.4 £. 
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The Gemara asks: But didn’t we learn in the mishna that the reason 
they do not listen to him is: Because it will grow weeds for me, 
indicating that these other claims are not accepted? Rather, the expla- 
nation must be because the owner can say to him: The seed that fell 
has fallen." In other words, even if the cultivator later plows the land 
and uproots all of the weeds, their seeds remain in the ground and 
will sprout in the following years. 


With d h i field fi 
MI S HNA ith regard to one who receives a fie tom 


another to cultivate and it did not produce 

a sufficient crop to cover the expenses of its upkeep, if it has enough 
produce to forma pile" he is obligated to take care of it and give the 
owner his share. Rabbi Yehuda says: What fixed measure is a pile?" 
There is no inherent measure of produce that is considered significant, 
as it all depends on the size of the plot of land in question. Rather, 
the relevant issue is whether it has a crop equivalent to the measure 
of seeds for dropping in a field in order to sow it. 


G E M ARA The Sages taught: With regard to one who 

receives a field from another to cultivate 
and it did not produce a sufficient crop, if it has enough produce 
to form a pile he is obligated to take care ofit and provide the owner 
with his share. This is because this is what he writes to him in the 
cultivator’s contract: I will stand and plow and plant and reap 
and bind and thresh and winnow and establish a pile before you, 
and you will come and take half, and I, for my work and expenses, 
will take the other half. Based on this contract, if there is sufficient 
produce to form a pile, the cultivator must fulfill the terms of the 
agreement. 


The Gemara asks: And how much is the amount of: Enough to form 
a pile? How large must the pile be? Rabbi Yosei, son of Rabbi 
Hanina, said: Enough for the winnowing shovel! to stand in it. If 
the pile is big enough that the shovel can be placed there and stand 
independently without falling, it is considered a sufficiently large pile. 
A dilemma was raised before the Sages: With regard to a winnowing 
shovel that protrudes from this side to that side," i.e., whose edges 
extend beyond the pile, what is the halakha? Is this considered a pile 
in which a winnowing shovel can stand or not? 


The Gemara suggests: Come and hear a proof from that which Rabbi 
Abbahu said: This was explained to me by Rabbi Yosei, son of 
Rabbi Hanina: Any pile in which the blade of the winnowing shovel 
cannot see the face of the sun because it is covered by the pile is 
considered a significant one. It was stated that the amora’im engaged 
in a dispute concerning this issue: Levi says: This pile must be three 
sea’ in size, while the Sages of the school of Rabbi Yannai say: Two 
sea. Reish Lakish says: The two se‘a of which they spoke is without 
deducting the expenses.‘ Consequently, if he has paid the expenses 
and a profit of two sea remains, in that case alone it is considered 
worthwhile to work the field. But if it cannot produce this amount, 
the cultivator may neglect the land if he so chooses. 


NOTES 


The seed that fell has fallen — bp) bon 1a: This reason does 
not appear to negate the other arguments, all of which have 
merit, but this claim alone is sufficient to address all the concerns 
(Hokhmat Manoah). Rabbeinu Yehonatan explains that if wheat 
seeds fall on weeds they will fail to sprout. 


If it has enough to form a pile -3 PAYT maw ox: While 
Rabbi Yehuda clarifies his reasoning, ‘the logic behind the ruling of 
the first tanna remains unclear. According to the Magen Gibborim, 
here too, common language is expounded, as the cultivator 
wrote to the owner that he would form a pile, and therefore he 


must do so if possible. 


the amount of a pile itself is indeterminate, as even though the 
Gemara says that it must be large enough that a winnowing 
shovel may be placed in it without falling, such vessels are also 
not uniform. 


From this side to that side - xp Da XDI NT: Tosafot cite 
and explain Rabbeinu Hananel’s version of the text, which reads: 
From this side or from that side. According to this version, the 
dilemma is whether the winnowing shovel was inserted from its 
wider edge or by its handle. Most early commentaries explain the 
Gemara in this manner, and a similar explanation can be inferred 
from the Jerusalem Talmud. 


What fixed measure is a pile — 152 7a¥p ’K/: Rashi explains 
that since fields differ in size, the amount of a pile does not cor- 
respond to the area of land involved. The Rambam states that 
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Without the expenses — ngyim pa yin: The Jerusalem Talmud 
cites an amoraic dispute as to whether these deducted expenses 
are those of only the cultivator or those of the owner as well. 
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The Gemara cites a dispute from a different area of halakha that 
discusses a similar measurement: We learned in a mishna there 
(Okatzin 3:6) concerning the halakhot of food impurities: With 
regard to unruly olives’ and grapes, Beit Shammai hold that 
they become susceptible to ritual impurity, as they are considered 
food, and Beit Hillel hold that they do not become susceptible to 
ritual impurity because they are of inferior quality and are unfit 
for consumption. 


The Gemara asks: What is the meaning of unruly [peritzei] olives? 
Rav Huna said: Wicked olives, i.e., olives that barely produce any 
oil. Rav Yosef said: And what is the verse from which it is derived? 

“Also the children of the wicked [peritzei] among your people 
shall raise themselves up to establish the vision but they shall 
stumble” (Daniel 11:14). This verse indicates that the word peritzei 
means wicked. Rav Nahman bar Yitzhak said that the meaning of 
this word can be derived from here:" “If he beget a son that is a 
robber [ paritz], a shedder of blood” (Ezekiel 18:10). 


The Gemara asks: And how much is the amount of unruly olives? 
When are olives classified as unruly? Rabbi Elazar says: They are 
classified as such ifit is possible to extract only four kav’ of oil from 
one press of the beam® when the fruits are brought in together to 
the olive press. The Sages of the school of Rabbi Yannai say: They 
are classified as such if it is possible to extract only two se‘ of oil 
from one press of the beam. 


The Gemara comments: And these Sages do not disagree with 
regard to the halakha itself, as the difference between their rulings 
stems from divergent local practices. This statement of Rabbi Elazar 
is referring to a place where one kor’ is brought into the press, 
from which he must be able to extract four kav, whereas that halakha 
of the school of Rabbi Yannai is referring to a place where three kor 
are brought into the baskets of the oil press.® Since they bring in 
three times the amount of fruit, it must produce exactly three times 
as much oil. 


The Sages taught: 


BACKGROUND Ž 


Kav - 37: This is a basic unit of measurement from which many 


other small units are derived. It is equivalent to one-sixth of a 


sea, or 24 egg-bulks. 


Beam - mip: The beam of an olive press is a large, heavy pole 
that is placed in a hole in a wall above a basket of olives and 
weighted down on the other side in such a way that it presses 
down on the fruit. The olive oil that is squeezed out is collected 
in a hole in the ground or in special utensils prepared for this 


purpose, 


Kor - 353: The kor is the largest measurement of volume men- 
tioned in talmudic sources and contains thirty sea. Due to 
a fundamental dispute concerning halakhic measurements, 
there is significant variation in opinions as to the modern 
measurement of a kor, with estimates ranging between 240 


and 480 2. 


Baskets of the press - bone: During the course of the process 
of making olive oil, olives are placed in flat baskets and stacked 


Ancient olive press in Tel Hatzor 


on top of each other. When a certain number of baskets are 
placed under the beam, it is pressed down and the olives are 
crushed, allowing the oil to run out. 


NOTES §=—W— 
Unruly olives — mnt +¥999: Several explanations of this 
category have been offered. According to Rashi, unruly 
olives are those that have failed to ripen. Rabbeinu Hananel 
and the Arukh maintain that these are hard olives that are 
not squeezable, while Rav Hai Gaon says that they are the 
leftover olives that remain after the olives are squeezed. 
Olive waste is generally used as animal fodder, but if olives 
contain sufficient oil to be squeezed they are still consid- 
ered fit for human consumption. The Rambam states that 
these are olives burst out [partzu] of the basket while being 
squeezed, either due to their hardness or for some other 
reason. According to this opinion, a few olives of this kind 
may be disregarded, but if they amount to more than four 
kav they are significant and are susceptible to impurity. 


Rav Nahman bar Yitzhak said from here - pny? 33 pam 31 
KTA WN: The reason why he finds it necessary to cite a 
different verse is that one might have thought that the first 
verse is not referring specifically to the wicked but to people 
who tried and failed. He therefore quotes another verse 
that clearly indicates that paritzim means wicked people 
(Ya'avetz; see Ein Yehosef). 


| HALAKHA 

Unruly olives — œm x09: The hard olives and grapes 
that are pushed out from under the beam when the fruits 
are squeezed are not susceptible to impurity. This halakha 
applies when there are up to four kav of unruly fruit for each 
kor of fruit, but if there were more than four kav, they are 
susceptible to impurity. If one gathered them in order to 
eat, they are susceptible to impurity even if they amount 
to less than four kav (Rambam Sefer Tahara, Hilkhot Tumat 
Okhalin 1:12). 
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Perek IX 
Daf105 Amudb 


— NOTES —H——— 
Climbed a tree - tonsa by: The halakhot of ritual impu- 
rity for a zav include several halakhot that do not apply to 
other types of ritual impurity. One of these is ritual impurity 
imparted by movement. Any utensil or person that a zav 
moves from its place is rendered ritually impure, even if he 
does not come into direct contact with it. Consequently, if 
a ritually pure individual and a zav were sitting on a shaky 
surface or on an unstable tree that was then moved by 
the zav, it is as though the zav has moved the ritually pure 
individual, rendering him ritually impure. 


Whose trunk is not — jipya pW: Some explain that this 


refers to the spot where the branches begin to separate from 
the trunk (Hokhmat Manoah). 


Hidden in a fist [behezyonah] - minga nxan): There are 
numerous versions and interpretations of this phrase. Rashi 
associates the term: In a fist [behezyona], with the term: In 
his grasp [ahizata], meaning that any branch that is narrow 
enough to fit into one’s palm is considered shaky. Tosafot 
question this approach since a slightly bigger branch would 
also shake if a person climbed on it. Others suggest that 
here is a distinction between a branch that is intrinsically 
weak and a branch that is not so easily movable but still 
gets weakened by a person's weight (see Magen Gibborim). 
The Rosh explains this statement like Rashi, but understands 
hat the item is grasped underneath one's arm rather than 
n one's palm, which would refer to a thicker branch. 
Rabbeinu Hananel offers yet another interpretation, that 
his branch is entangled with other branches so that it has 
o be moved from its place in order to climb on top of it. 
Since it moves, it would seem that it is a branch of little 
strength. A similar explanation is given by the Rambam 
as well. Finally, some explain that the branch referred to 
a branch that is exceptionally small, such that it is hidden 
from view by the other branches of the tree and is not even 
visible from the outside. 


One who walks in a beit haperas - D57 m33 shana: A beit 
haperas is a location that possibly contains ritual impurity 
imparted by a corpse. In this case, it appears that graves 
were plowed over in this location, causing bones from the 
corpses to be scattered across the field. Consequently, if one 
steps on them and moves them, he has thereby become 
ritually impure despite the fact that he does not know pre- 
cisely where the bones are hidden. When a Jew does not 
come in contact with the field directly but is carried on 
another Jew, the one carrying him might become ritually 
impure (see Tosafot), but the one being carried does not 
become ritually impure. If a Jew rides on a gentile or on 
an animal, he also does not become ritually impure. But if 
he rides on a weak animal or is carried by a weak person, 
since his weight is a great burden to them, it is as though 
he himself is treading on the ground and he therefore does 
become ritually impure. 
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If a zav and a ritually pure person climbed a tree" that has little 
strength," which shook as they climbed it, or if they climbed onto 
a branch that has little strength, the ritually pure person is ren- 
dered ritually impure. One of the ways a zav imparts impurity is 
by movement, and here the zav is viewed as having moved the 
pure person. 


The Gemara asks: What are the circumstances of this tree that 
has little strength, i.e., how is a tree with little strength defined? 
The Sages of the school of Rabbi Yannai say: It is any tree whose 
trunk is not" broad enough that one can hollow out a vessel of a 
quarter-kav from it. What are the circumstances ofa branch that 
has little strength? Reish Lakish said: It is any branch concerning 
which its circumference can be hidden, i.e., inserted, in a person's 
fist." A branch of this size is generally not strong enough to hold 
two people without shaking. 


We learned in a mishna elsewhere (Oholot 18:6): With regard to 
one who walks in an area in which uncertainty exists concern- 
ing the location of a grave or corpse [beit haperas]," ifhe treads 
over stones that he can move as he walks, raising concerns that 
he might have moved a bone of a corpse and thereby rendered 
himself impure, or if he was in that location, on the back of a 
person or riding on an animal that had little strength, he is 
impure, as he is considered to have moved the impurity himself. 


The Gemara asks: What are the circumstances of a person that 
has little strength? Reish Lakish said: Any person whose knees 
knock" against each other when someone rides upon him. What 
are the circumstances of an animal that has little strength? The 
Sages of the school of Rabbi Yannai say: Any animal that releases 
excrement due to strain when a person rides upon it. 


§ As the Gemara has cited the rulings of the school of Rabbi 
Yannai with regard to measurements, it now cites similar halakhot 
that the Sages of the school of Rabbi Yannai state: With regard 
to prayer and with regard to phylacteries, the measure is four 
kav. 


The Gemara inquires: What is the relevance of this measure with 
regard to prayer? This is as it is taught in a baraita: With regard 
to one who carries a load on his shoulder and the time for 
prayer arrives," if the load is less than four kav, he lowers it 
behind him while still holding it and prays, as a light load of this 
size does not interfere with prayer. If the load is four kav, he places 
it on the ground and prays. 


HALAKHA 


If they climbed a tree that has little strength — xa by 
yriniaw: Ifa zav and a ritually pure individual were on a shaky 
surface, such as a weak tree whose trunk is not thick enough 
for a quarter-kav vessel to be carved from it, or a weak branch 
that would move if pushed, the ritually pure person has been 
rendered impure (Rambam Sefer Tahara, Hilkhot Metamei Mish- 
kav UMoshav 8:7). 


One who walks in a beit haperas...whose knees knock — 
nivpia vypina... 097 3a TaN: Ifa one was riding an ani- 
mal or was being carried by a person in a beit haperas, if the 
person or animal carrying him was strong enough to bear his 
weight he remains ritually pure. But if the person carrying him 


was so weak that his knees knocked together from his weight, 
or if the animal he was riding defecated due to the burden, he 
is rendered impure, as he is considered to have passed on foot 
(Rambam Sefer Tahara, Hilkhot Tumat Met 10:11). 


One who carries a load and the time for prayer arrives — 
aban parvam.. ieena xb iat: With regard to a person who was 
carrying a burden when the time for prayer arrived, if the load 
was less than four kav, he lowers it behind him while still hold- 
ing it and prays, but if it was four kav or more he must place it 
on the ground before he prays (Rambam Sefer Ahava, Hilkhot 
Tefilla 5:5; Shulhan Arukh, Orah Hayyim 97:5). 
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What is the relevance of this amount with regard to phylacteries? 
This is as it is taught in a baraita: Ifa man was carrying a load" on his 
head and he had phylacteries on his head," if the phylacteries were 
being crushed under the load it is forbidden to leave them on his head, 
but if they were not being crushed, it is permitted. With regard to 
which load did the Sages state this halakha? They stated it with regard 
to aload of four kav. 


Rabbi Hiyya teaches: With regard to one who removes garbage by 
carrying it on his head and has phylacteries on his head, he may not 
move the phylacteries to the side to prevent them from being crushed, 
and likewise he may not tie the phylacteries of the head to his loins 
because he thereby treats them in a manner of degradation. But he 
may tie them on his arm in the location where the phylacteries of 
the hand are placed. 


The Sages said in the name of the school of Sheila: It is forbidden to 
place on the head of one that has phylacteries on it even the scarf 
in which they are wrapped. The Gemara asks: And how much does 
Rabbi Sheila permit one to place on his head while wearing phylacter- 
ies? Abaye said: Even as little as one-quarter of one-quarter of the 
smallest measurement of Pumbedita is still forbidden from being 
placed on one’s head. 


§ The mishna teaches: Rabbi Yehuda says: What fixed measure is a 
pile? Rather, the relevant issue is whether it has a crop equivalent to 
the measure of seeds for dropping in a field in order to sow it. The 
Gemara asks: And how much is equivalent to the measure of seeds 
for dropping in a field in order to sow it? Rabbi Ami says that Rabbi 
Yohanan says: Four sea for the amount of land sufficient to grow a 
kor. Rabbi Ami himself, though, says eight sea for the amount of 
land sufficient to grow a kor. A certain elder said to Rav Hama, son 
of Rabba bar Avuh: I will explain it to you: In the years of Rabbi 
Yohanan the land was fat,’ while in the years of Rabbi Ami the land 
was lean, and it was therefore necessary to double the amount of seed 
for each unit of land. 


We learned in a mishna elsewhere (Pea 5:1): If the wind scattered 
the standing sheaves" so that it is no longer known which gleanings 
fell from the sheaves during the harvest and belong to the poor, one 
evaluates how many gleanings™ it was fit to produce, and he gives 
these to the poor. Rabban Shimon ben Gamliel says: He gives to 
the poor the amount equivalent to the measure of seeds dropping in 
the course of harvesting." 


The Gemara asks: And how much is the amount equivalent to the 
measure of seeds dropping in the course of harvesting? When Rav 
Dimi came from Eretz Yisrael he said that Rabbi Elazar said, and 
some say it was Rabbi Yohanan: Four kav for a kor. Rabbi Yirmeya 
raised a dilemma: Does this mean for a field that requires a kor of 
seed to plant it, or for a kor of produce? And if it is the former, does 
it refer to sowing by hand or to sowing by oxen?® 


BACKGROUND 


In the years of Rabbi Yohanan the land was fat - *a77 wa 
KYN KNW 717 pantie: There is much discussion, especially in the 
Jerusalem Talmud, about the sharp descent of the land's fertil- 
ity in the generations of the amora‘im. In fact, Rabbi Yohanan 
himself noted a discernible difference in the quality of the land 
in his own lifetime. This was apparently due to the increasingly 
heavy economic burden placed upon the Jewish communities 
in those days, which prevented farmers from investing in the 
upkeep of the land through techniques such as fertilizers 
and providing the land with fallow years. Consequently, the 
land was increasingly overused, which lead to a decrease in its 
productive capability. 


Gleanings - vp: The Torah prohibits the owner of a field from 
gleaning individual stalks that have fallen during the harvest 


(Leviticus 19:9). Rather, these stalks must be left in the field by 
the owner as one of the obligatory agricultural gifts given to the 
poor. Gleanings are defined as fewer than three stalks that fall in 
one location. 


Sowing by hand, sowing by oxen — ornw nbisah m bian: 

n the ancient world, seeds were sown by one of two methods. 

Some farmers would first plow the land, after which they would 
sow the seeds by hand. Others would affix a box filled with seeds 
o the plow pulled by oxen so that the seeds would automati- 
cally spill out onto the plowed furrow. This second method was 
ess time consuming but required a far greater amount of seeds 
han the first one, as more seeds would fall out automatically as 
he plow moved than if a person carefully sowed the amount of 
seeds he desired. 
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NOTES 

Was carrying a load — 'ixwn xw is mi: These halakhot 
were primarily relevant in talmudic times, when people 
would wear phylacteries all day long, even when they 
went to work. The Gemara therefore discusses cases in 
which the phylacteries must be removed so that they 
will not be treated in a disrespectful manner. Some of 
the most prominent halakhic authorities cite both the 
baraita as well as the statement of Rabbi Sheila that 
follows, despite the apparent contradiction between 
them. One explanation is that the baraita is referring to 
one whose job was to carry loads of this kind (Mahari 
Abuhav) or to a case where the bundle was already 
on his head and he now wishes to don phylacteries. 
By contrast, Rabbi Sheila is addressing the case of an 
ordinary person or one who is already wearing phy- 
acteries and now wishes to place a load on his head. 


Gleanings - vp: The halakhot of gleanings are men- 
ioned in the Torah (Leviticus 19:9), in the Book of Ruth, 
and in tractate Pe'a of the Mishna. The basic idea is that 
stalks that fell from the sheaves in specific ways must 
be left by the owner of the field for the poor. If these 
gleanings were inadvertently mixed with the owner's 
bundles by him or by the wind, he must give the poor 
he share to which they are entitled. 


The amount equivalent to seeds dropping in the 
course of harvesting - TPD) 973...JDi2: Some com- 
mentaries maintain that Rabban Shimon ben Gamliel 
does not disagree with the first tanna but simply 
clarifies his ruling by adding that there is a fixed mini- 
mum requirement for such gleanings. By contrast, the 
Rambam explains in his Commentary on the Mishna 
that the phrase: The amount equivalent to seeds drop- 
ping in the course of harvesting, means in accordance 
with the amount required to seed this field, which 
is approximately the amount of gleanings it would 
produce. 


HALAKHA 

Carrying a load with regard to phylacteries - xwi3 
pyon paw ‘iw: If one was bearing a load on his 
head he must remove his phylacteries from his head 
until he removes the load. It is even prohibited to place 
the scarf in which the phylacteries are kept on his head 
while wearing the phylacteries. But he is permitted 
to wear a hat or his usual headgear while wearing 
phylacteries as long as it is less than four kav (Rema). 
Some later authorities contend that it is permitted even 
when he is wearing phylacteries if he can move the 
burden to the side of his head so they don't touch 
(Peri Megadim), and this is permitted as long as the 
load is less than four kav (Rambam Sefer Ahava, Hilkhot 
Tefillin UMezuza VeSefer Torah 4:23; Shulhan Arukh, Orah 
Hayyim 41:1, and see Mishna Berura there). 


Wind that scattered the sheaves — nx mwaw my 
Pyaipm: If the wind scattered sheaves so that the 
owner's harvest was mixed with the gleanings, the 
amount of gleanings this field was fit to produce is 
evaluated. This amount is determined as four kav for 
an area of a kor, which he must give to the poor. This 
ruling of the Rambam is based on the approach that 
Rabban Shimon ben Gamliel does not disagree with 
the first tanna but clarifies his ruling (Rambam Sefer 
Zera'im, Mattenot Aniyyim 4:5, and see Kesef Mishne 
and Radbaz there). 
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HALAKHA 

One who receives a field...and grasshoppers con- 
sumed it or it was wind blasted — TYNI.. aw bapa 
7157) ix Ian: If one received a field as a tenant farmer or 
rented it for money and it was consumed by grasshoppers 
or wind blasted, if this occurred to most of the fields in that 
city, he subtracts the amount lost from the amount he 
pays for his tenancy. This ruling is in accordance with the 
version of the text accepted by the majority of the early 
commentaries which reads: The majority of fields, but not 
in accordance with the opinion of Rabbi Yehuda, who does 
not agree that this is the case when he rents the field and 
pays the owner with money (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:5; Shulhan Arukh, Hoshen Mishpat 322:1). 


BACKGROUND 


Wind blasted - atg): This blight probably refers to 
the plant disease caused by Ustilago smut fungi. These 
parasites replace the normal kernels of grain with large, 
distorted black tumors. These tumors, in turn, are car- 
ried by the wind and infect the surrounding plants. The 
Ustilago fungus can spread over great distances and cause 
significant damage to crops. 


NOTES 

If he received it from him for money — 397 abap ox 
niyna: According to Rabbi Yehuda, the tenant farmer is 
essentially viewed as one who purchased the field for a 
limited period. Therefore, he should not be able to subtract 
any amount at all from what he owes. But since the owner 
receives a portion of the crop itself, the tenant farmer can 
claim that the landowner must also bear his share of a 
regional disaster. Consequently, if the rental was for money, 
not for some of the yield, the owner is paid in full. See the 
later commentaries for a lengthy discussion of this issue. 


LANGUAGE 


Fodder [aspasta] — xmDSDK: This word originates from 
the Pahlavi word aspast, which means fodder for horses. 
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Windblasts and his by mildew — 


tip ta tun pistw: It would 
appear that if the other fields were wind blasted while his 


The Gemara answers: Come and hear, as when Ravin came 
from Eretz Yisrael he said that Rabbi Avuh said that Rabbi 
Elazar said, and some say that Rabbi Yohanan said: Four kav 
for a field sown with a kor of seed. The Gemara comments: 
And the other question should still raise a dilemma for you: 
Does this refer to sowing by hand or to sowing by oxen? 
No answer was found for this question, and the dilemma shall 


stand unresolved. 
MI S HN In the case of one who receives a field 
from another to cultivate and grass- 
hoppers consumed it or it was wind blasted," if it is a regional 
disaster which affected all the fields in the area, the cultivator 
subtracts from the produce he owes as part of his tenancy. If 
it is not a regional disaster, the cultivator does not subtract 
from the produce he owes as part of his tenancy. Rabbi Yehuda 
says: If the cultivator received it from the owner for a fixed 
sum of money," whether this way, i.e., there is a regional disaster, 
or whether that way, i.e., there was no regional disaster, he does 
not subtract the produce he owes as part of his tenancy. 
w E M A The Gemara asks: What are the circum- 
stances of a regional disaster? Rav 
Yehuda said: If, for example, most of that valley in which 
the field was located was wind blasted, it is considered a 
regional disaster. Ulla said: If, for example, four fields were 
wind blasted on its four sides, it is considered a regional 
disaster. 


Ulla also said: They raise the following dilemma in the West, 
Eretz Yisrael: If one furrow was wind blasted along its entire 
length, adjacent to other fields that were wind blasted, what 
is the halakha? Is this considered to be part of the regional 
disaster? Conversely, if one furrow remained undamaged along 
its entire length, what is the halakha? Does the remaining 
furrow mean that the entire field is not considered to be part 
of the regional disaster? If a fallow field divided between the 
cultivated fields and the fields that were wind blasted, what 
is the halakha? Alternatively, if there was a field of fodder! 
between this field and the others that were wind blasted, 


what is the halakha? If the surrounding fields were planted with 
a different type of seed, what is the halakha? Likewise, is wheat, 
in relation to barley, considered like a different type of seed 
or not? Furthermore, if the entire world, i.e., all the surround- 
ing fields, were blighted by windblasts and his was affected by 
mildew;™ or alternatively, if the fields of the entire world 
were struck by mildew, and his were blighted with windblasts, 
what is the halakha? The Gemara responds: No resolution is 
found to any of these dilemmas, and the dilemmas shall stand 
unresolved. 


NOTES 


locusts, it is certainly not considered to be affected by the 
regional disaster (Meiri). 


was ruined due to another cause, e.g., it was consumed by 


HALAKHA 


A different seed...windblasts...mildew — 


of DTW... YT 
tip: Since the halakha is in accordance with the opinion of 


practical applications (see Shulhan Arukh, Hoshen Mishpat 322:1 
and commentaries there). 


Rav Yehuda, not that of Ulla, none of these dilemmas have 
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The Gemara poses another question: If the owner said to the 
tenant farmer: Plant the field with wheat, and he went and 
; planted it with barley," and most of the valley was wind 
blasted, and these fields with barley of his were also wind 
blasted, what is the halakha? Do we say that the tenant farmer 
can say to him: Even if I had planted it with wheat it would 
likewise have been wind blasted, as all the surrounding fields 
suffered the same fate, or perhaps the owner can say to him: 
Had you planted it with wheat, the following verse would have 
been fulfilled for me: “And you shall decree a matter" and it 
will be established for you, and the light shall shine upon your 
ways” (Job 22:28), since you might have merited greater success 
by following my wishes. 


The Gemara responds: It stands to reason that the owner can 
say to him: Had you planted it with wheat it would have ful- 
filled for me: “And you shall decree a matter and it will be 
established for you, and the light shall shine upon your ways? 


The Gemara presents another question: If all the fields of the 
owner of the land were wind blasted" and this one was also 
wind blasted with them, but the majority of the valley was not 
wind blasted, what is the halakha? Do we say that since the 
majority of the valley was not wind blasted the tenant farmer 
does not subtract for the owner the amount owed for his ten- 
ancy, as this is not a regional disaster, or perhaps could one claim 
that since all the lands of the owner were wind blasted the 
tenant can say to the owner: This happened due to your bad 
fortune, as all your fields were wind blasted? 


The Gemara responds: It stands to reason that the owner can 
say to the tenant: Ifit was due to my bad fortune, a little would 
have been left for me, as it is written: “For we are left but a few 
from many” (Jeremiah 42:2), which indicates that even one 
suffering from misfortune does not lose all he has. 


The Gemara discusses a similar case: If all the fields of the tenant 
farmer were wind blasted and most of the valley was wind 
blasted and this field was also wind blasted with them, what 
is the halakha? Do we say that since most of the valley was 
wind blasted the tenant farmer subtracts for the owner the 
amount owed for his tenancy and does not pay, or perhaps, 
since all the tenant’s lands were wind blasted, the owner can 
say to the tenant: The damage is due to your bad fortune, as all 
your fields were wind blasted. The Gemara responds: It stands 
to reason that the owner can say to him: It occurred due to your 
bad fortune. 


The Gemara asks: Why should this be so? Here too, let him say 
to the owner: If it was due to my bad fortune, a little would 
have been left for me, as the following verse would have been 
fulfilled for me: “For we are left but a few from many.” The 
Gemara answers: This is not a valid claim because the owner can 
say to the tenant: Had you been worthy of something being 
left for you, it would have been left from your own private land, 
not the field you paid to cultivate. 


Plant it with wheat, and he... .planted it with barley — ...w»nAyt 
rww AY: If the tenant was instructed to plant wheat and he 
planted barley instead, or vice versa, even if there was a regional 
disaster he is not entitled to subtract any amount from the pro- 
duce he owes as part of his tenancy (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:5; Shulhan Arukh, Hoshen Mishpat 322:2). 


HALAKHA 


If the fields of the landowner or the tenant were wind blasted - 
ADIN ix Wana NAW amw): As the halakha follows Rav Yehuda's 

opinion that a regional disaster is one that affects the majority 

of the fields in the valley, these questions are not relevant to the 

practical application of halakha (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 8:5; Shulhan Arukh, Hoshen Mishpat 322:1). 


NOTES 


Plant it with wheat, and he...planted it with barley - 
WY AY... AY: The early commentaries note 
that this halakha applies both to a tenant farmer and 
a contractor, as the latter must also pay the value of 
properly grown wheat (commentary attributed to the 
Ritva; see also Rambam). 


The following verse would have been fulfilled for 
me: And you shall decree a matter - a Opa myI 
‘waits am: All these claims based on verses must be 
considered in light of the underlying halakhic prin- 
ciples. Since the tenant promised to pay a certain 
sum for his use of the field, the landowner should not 
have to take into account any circumstances beyond 
his control, and he should be able to claim the full 
sum. But if there was a regional disaster, the tenant 
can claim that since this misfortune was suffered by 
the entire region it should be shared by the owner 
as well. Nevertheless, as this argument concerns an 
individual's fortune, the landowner may resort to any 
claim that enables him to escape responsibility for 
the disaster since the standard tenancy agreement 
does not make any mention of this factor whatsoever. 
Likewise, in any case where the tenant fails to fulfill 
the contract as required, the landowner has the right 
to enforce their agreement as written. 
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NOTES 


A year of wind-blasted crops - jat naw: The halakha is 
that if one sells his field to another, he may not repurchase 
his field before the passage of the: “Years of the crops” 
(Leviticus 25:15), an expression that means the passage 
of at least two crop-yielding years. This is a Torah edict. 
Furthermore, the halakha is that the concept: Years of the 
crops, includes only those years during which there was 
no general famine and crops grew in this region, even 
if, due to neglect or natural causes, nothing grew in this 
particular field. 


It is an abrogation of the King - x7 x207 NOYPON: 
Since the Sabbatical year is an abrogation of God, who 
stated that one may not farm land during the Sabbatical 
Year, it is not considered a year of produce as required 
by halakha, as this category does not depend on the 
actual presence of growing produce, which could be 
ound in the fields of gentiles in Eretz Yisrael, but rather 
whether this year is defined, in principle, as being suitable 
or crops. 


Deduction — yv: The Torah (Leviticus 27:16-19) states 
hat if an ancestral field, i.e., a field in Eretz Yisrael that had 
been in one's family since the initial division of the land, is 
consecrated to the Temple, it is evaluated for the purposes 
of redemption at the fixed price of a field, no matter how 
much of a yield it actually produces. This sum was estab- 
ished as fifty silver shekels for all the years through the 
period of one jubilee, or fifty years. When considered on 
a per-year basis, this equals a sela, the shekel of the Torah, 
plus a pundeyon, for each year. The redemption price is 
set at that rate, with the corresponding sum deducted 
or each year since the previous Jubilee Year had passed. 
The Torah further states that if the one who sanctified the 
field redeems it himself, he must add a fifth to the price 
of the redemption. 


HALAKHA 

If it was a year of wind-blasted crops — piat naw ANT: 

A field cannot be redeemed prior to the passage of two 

years. If the field was wind blasted or suffered from mil- 
dew one of the years, or if one of the years was a Sab- 
batical Year, the year is discounted (Rambam Sefer Zera‘im, 
Hilkhot Shemitta VeYovel 11:10). 

He gives a sela and a pundeyon — jp) yop mid: If one 

redeems a consecrated field from the Temple treasury, he 

must pay a sela and a pundeyon for every year remain- 


ing until the Jubilee Year (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 4:6). 


LANGUAGE 


Pundeyon — ji*"199: From the Latin dupondium, a coin 
that is worth two issar. 
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The Gemara raises an objection from a mishna to the ruling 
that if there is a regional disaster the cultivator subtracts from 
the produce he owes as part of his tenancy. The halakha is that 
if one sells his field in Eretz Yisrael in a time when the halakhot 
of the Jubilee Year are in effect, he does not have the right to 
purchase it from the buyer until two years have passed. The 
mishna teaches (Arakhin 29b): If it was a year of wind-blasted™" 
crops or mildew or it was the Sabbatical Year,’ or if those years 
were like the years of Elijah in which no rain fell (see 1 Kings 
17:1, 18:1-2), they do not count as part of his tally of years before 
he may repurchase his land. 


The Gemara analyzes the mishna: This tanna teaches that the 
cases of windblasts and mildew are similar to the case where 
the years were like the years of Elijah. Just as the years of Elijah 
is referring to a time when there was no produce at all, so too, 
here, windblasts and mildew are referring to cases when there 
was no produce at all. But by inference, one can learn that if 
there was some produce, it counts toward his tally of years 
before he may repurchase his land, and we do not say that it is 
a regional disaster. 


The Gemara answers: Rav Nahman bar Yitzhak said: There, the 

case with regard to the sold field is different, as the verse states 
with regard to the sale and leasing of fields: “According to the 
numbers of years of the crops he shall sell to you” (Leviticus 
25:15), which is referring to years in which there is produce 
harvested in the world. 


Rav Ashi said to Rav Kahana: If that is so, the Sabbatical Year 
should count for him as part of his tally of years, as at least there 
is produce outside of Eretz Yisrael. Rav Kahana said to him: 
The Sabbatical Year is an abrogation of the King," i.e., God. 
Therefore, it should not be included in the number of the years 
before land is repurchased. 


Mar Zutra, son of Rav Mari, said to Ravina: If that is so, that 
the Sabbatical Year is entirely disregarded, then in the case of one 
who consecrates his field and wants to redeem it, the Sabbatical 
Year should not count for him for the deduction" of the price 
of the field when it is redeemed. Why did we learn in a mishna 
(Arakhin 25a) that the one who consecrated his field gives a 
sela and a pundeyon"® coin, which is worth 16 perutot, to the 
Temple treasury for each year remaining until the Jubilee Year, 
including the Sabbatical Year, in accordance with the payment 
prescribed by the Torah (see Leviticus 27:16-19)? The amount 
to be paid per year, which is fifty shekels divided by the years 
remaining until the Jubilee Year, should not take the upcoming 
Sabbatical Years into account. Ravina said to him: There it is 
different, as it is suitable for laying out produce on it. Although 
one may not plant the field during the Sabbatical Year, one may 
use it for other purposes. 


BACKGROUND 


The Sabbatical Year — mwaw mom: The Sabbatical Year is 
the last year in the seven-year Sabbatical cycle. Although the 
halakhot of the Sabbatical Year are based on Torah law (Leviticus 
25:1-7), some tanna’im maintain (Gittin 36a) that its observance 
today is by rabbinic ordinance. Commentaries explain that this 
is because the conditions enabling performance of the mitzva 
by Torah law do not currently exist. Most commentaries indeed 
rule that the halakha is in accordance with this opinion. The 
Hebrew term for the Sabbatical Year, shemitta, means abandon- 
ment or release. The meaning of the word reflects the essence 
of the Sabbatical Year, a year during which all agricultural land 
must lie fallow and working the land is prohibited unless it is 
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necessary to keep existing crops alive. All produce that does 
grow is ownerless and must be left unguarded in the fields so 
that any creature, including people, wild animals, and birds, can 
have ready access to it. 


A sela and a pundeyon - ina yoo: A biblical sela, which is 
equivalent to four dinars, consists of forty-eight pundeyon. Upon 
dividing fifty sela, which is the standard price for a field, by the 
forty-nine years that the field is used from one Jubilee Year to the 
next, the value of the field for each year individually is approxi- 
mately one sela and one pundeyon. 
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Shmuel said: They taught the halakha that if there is a regional 
disaster the cultivator subtracts from the produce he owes as part 
of his tenancy only if the tenant planted the field" and it sprouted 
and then grasshoppers consumed it, or if he planted it with a dif- 
ferent seed, but ifhe did not plant it at all, the tenant is not entitled 
to subtract from the amount he owes even if there was a regional 
disaster. This is because the owner can say to him: Had you planted 
it, perhaps my merit would have prevented the field from being 
affected by the epidemic, and the following verse would have been 
fulfilled for me: “They will not be shamed in the time of evil, and 
in the days of famine they shall be satisfied” (Psalms 37:19). 


Rav Sheshet raises an objection from a baraita: In the case of a 
shepherd who was herding the animals of others, and he left his 
flock and came to the town, and in the meantime a wolf came and 
tore an animal to pieces, or a lion came and trampled one of the 
flock, we do not say definitively that had he been there he would 
have rescued them and therefore he is liable due to his absence. 
Rather, the court estimates with regard to him: If he could have 
rescued his animal by chasing a beast of this kind away, he is liable, 
as his departure from the scene was certainly a contributing factor 
to the damage. If not, he is exempt from liability. According to 
Shmuel’s opinion, why is the shepherd exempt from liability? Let 
the owner say to him: Had you been there, the following verse 
would have been fulfilled for me: “Your servant smote both the 
lion and the bear” (1 Samuel 17:36). 


The Gemara answers: This is because the shepherd could say to the 

owner: If you were worthy of a miracle occurring to you, a mira- 
cle would have indeed occurred to you as it did to Rabbi Hanina 

ben Dosa,’ when his goats brought bears impaled on their horns 

without any assistance on the part of a shepherd (see Ta ‘anit 25a). 
The Gemara asks: And let the owner say to him: Granted that I was 

not worthy of a great miracle, but of a small miracle 


I was worthy." The Gemara concludes: Indeed, this is difficult. 


§ It is taught in one baraita: With regard to one who cultivates 
a field, the first and second time he plants" the field again if 
the crops were destroyed by some mishap, but the third time he is 
not required to plant it again. And it is taught in another baraita 
that on the third occasion, he must plant it the field again, but 
after the fourth time the crops are destroyed, he is not required to 
plant it again. These two baraitot appear to contradict one another. 
The Gemara explains: That is not difficult, as this baraita is in 
accordance with the opinion of Rabbi Yehuda HaNasi, whereas 
that baraita is in accordance with the opinion of Rabban Shimon 
ben Gamliel. 


NOTES 


Of a small miracle | was worthy - Kin xon xp: The Rosh 


writes that it is evident from the rulings o 
regard to bailees (see 93a—103a) that mirac 


account at all. If so, Shmnuel’s statement would appear to be inac- 
curate. According to the Minhat HaBoker, there is a fundamental 


difference between the two situations. In S 
ant is liable to pay, an obligation from whic 
himself. But with regard to bailees, there i 


The first and second time he plants it — mw miYxI oya 
mytir: Based on the context of this statement, Rashi explains 
that it refers to one who planted a field that was then consumed 
by locusts or struck by some other disaster. According to this 
approach, there is a difference between the case of this baraita 
and that addressed by Reish Lakish later in this discussion. Con- 
versely, the Ramban and the Rashba cite a Josefta that indicates 
that this dispute also refers to one whose planting failed to 


the mishnayot with 
es are not taken into 


hmuel's case, the ten- 
h he seeks to exempt 
s a general principle 


that a bailee is not liable to pay for loss of the deposit caused by 
an unavoidable accident. For this and other reasons Shmuel’s 
ruling is not rejected and is accepted as halakha, despite the 


fact that the question raised against it was 


sprout. In the case of the Josefta, though, the field was not leased 
with the intention to cultivate it for a single year. Rather, it was 
leased for several years and planted in consecutive years without 
success (see the commentaries on Shulhan Arukh). 


left as a difficulty. 


HALAKHA =——W¥———_—_—__- 
They taught only if he planted the field - xdx Ww x 
FYNY: If the cultivator did not plant the field at all, even 
if all the fields in the area suffered from a regional disaster, 
he pays the owner the full price owed for the tenancy 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:5; Shulhan 
Arukh, Hoshen Mishpat 322:2). 


PERSONALITIES 

Rabbi Hanina ben Dosa — xpi1 ja KIM a7: Rabbi Hanina 
ben Dosa was a tanna who lived toward the end of the Sec- 
ond Temple period. He was a student of Rabban Yohanan 
ben Zakkai. Very few of his statements have been recorded, 
but those that are recorded are mostly in the realm of 
aggada. He is known mainly through stories about his 
piety and his cleaving to God, as well as his righteousness, 
his willingness to make do with a minimum of earthly 
possessions, and being a miracle worker. He served as a 
symbol of the righteous man in all of his behaviors. 
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HALAKHA 

He plants it several times — Dvay5 maa AVI: One who 
accepts upon himself the duty to plant a field must continue 
o plant as long as the land in that location is suitable for 
planting, even if he fails to yield a crop numerous times. This 
is because the consensus among the authorities is that the dis- 
pute between Rabbi Yehuda HaNasi and Rabban Shimon ben 
Gamliel is irrelevant to this case, as the halakha follows Reish 
Lakish. This halakha applies only to a contractor, but a tenant 
armer can purchase the produce he owes the owner for his 
enancy on the market (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 8:5; Shulhan Arukh, Hoshen Mishpat 322:2, and in the 
comment of Rema, and Beur HaGra there). 


BACKGROUND 

Pleiades — m3: If it is assumed that the workers return from 
their work at around sunset, as claimed by Tosafot, the star 
cluster Pleiades would be above their heads, i.e., at its highest 
point in the sky at the zenith of the meridian, toward the end 
of the month of Shevat, or, according to the solar calendar, at 
the end of February. Even Rabbi Shimon, who takes the most 
lenient approach, agrees that the planting season has already 
ended by the end of Tevet. 


Pleiades 
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The Gemara clarifies: This baraita is in accordance with the 
opinion of Rabbi Yehuda HaNasi who says that presumptive 
status is established by two occasions, while that baraita 
is in accordance with the opinion of Rabban Shimon ben 
Gamliel, who says that presumptive status is established by 
three occasions." 


Reish Lakish said: They taught that a cultivator plants a limited 
number of times only if he planted the field and it sprouted and 
locusts consumed the crops, but if he planted it and the crops 
did not sprout at all, the landowner can say to him: You should 
continue planting it on all the days that are fit for planting." 
The Gemara asks: And until when does the period of planting 
last? The Gemara answers: Rav Pappa said: Until such time 
that the sharecroppers come in from the field and the stars of 
Pleiades’ are stationed over their heads," which occurs roughly 
during the month of Shevat. 


The Gemara raises an objection to this from a baraita that dis- 
cusses the verse: “While the earth remains, planting and harvest, 
and cold and heat, and summer and winter, and day and night 

shall not cease” (Genesis 8:22). The baraita interprets this verse 

as referring to six seasons of the year: Rabban Shimon ben 

Gamliel says in the name of Rabbi Meir, and similarly, Rabbi 

Shimon ben Menasya would say in accordance with his state- 
ment: The second half of Tishrei, all of Marheshvan, and the 

first half of Kislev are the days of planting. 


The second half of Kislev, all of Tevet, and the first half of Shevat 

are the winter days. The second half of Shevat, all of Adar, and 
the first half of Nisan are the period of cold; the second half of 
Nisan, all of Iyar, and the first half of Sivan are the harvest 
period. The second half of Sivan, all of Tammuz, and half of Av 
are the summer season, while the second half of Av, all of Elul, 
and the first half of Tishrei are the season of heat. 


The baraita adds: Rabbi Yehuda also would divide the year 
into these six seasons, but he counts from the beginning of 
Tishrei rather than from the middle. Rabbi Shimon counts 
from Marheshvan, so that Marheshvan and Kislev constitute 
the season of planting, and so on. 


The Gemara states its objection: Who is the most lenient of 
all of them" in that the period of planting occurs at the latest 
time of the year? It is Rabbi Shimon, and even he did not 
say that the planting season extends that far to the time when 
Pleiades is above their heads. The Gemara responds: That is 
not difficult, as this is referring to a cultivator who accepted 
from the owner the planting of early crops, while that case 
involves a cultivator who accepted from the owner the planting 
of late crops, performed at a much later date. 


NOTES 


How many occasions establish presumptive status — 77233 
nmn wy onya: This disagreement between Rabbi Yehuda 
HaNasi and Rabban Shimon ben Gamliel is a general dispute 
that applies to several areas of halakha. The issue at stake is 
how many times an event must transpire in order to create a 
presumption that it will remain or continue to occur that way. 
The Gemara does not provide a general ruling, but in certain 
cases it rules in accordance with the opinion of Rabbi Yehuda 
HaNasi, while in others the halakha follows Rabban Shimon 
ben Gamliel. With regard to the present issue as well, some rule 
in accordance with the opinion of Rabbi Yehuda HaNasi due 
to the similarity between this halakha and the other instances 
when the halakha follows his view (Meiri), whereas others 
claim that the halakha is in accordance with the opinion of 
Rabban Shimon ben Gamliel. 


And Pleiades [kima] is stationed over their heads — 2° 
yw TD: Rashi and Tosafot dispute the details of this 
halakha, although they are in agreement with regard to the 
basic interpretation that it refers to a portion of one of the 
constellations that is overhead at a certain time of day. In 
contrast, Rabbi Yosef Tuv-Elem explains, based on the Gemara 
elsewhere (Berakhot 58b), that kima is the sign of the rainy 
season in the zodiac, whereas kesil is that of the summer. Con- 
sequently, the statement: Kima is positioned over their heads, 
means it is the middle of the winter, which according to his 
calculation is the twenty-second of Tevet. 


Who is the most lenient of all of them - y3 DPA: This 
leniency does not refer to the repeated planting of an unsuc- 
cessful cultivator, but to a regular cultivator who undertook to 
plant a field. Rabbi Shimon maintains that the time for planting 
extends until the end of Kislev, and he cannot be removed 
from the field if he delayed planting until this date (Ra'avad). 
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§ The mishna teaches: Rabbi Yehuda says: If the cultivator 
received it from the owner for a fixed sum of money, whether 
a regional disaster occurred or not, he does not subtract the 
produce he owes as part of his tenancy. The Gemara relates: 
There was a certain man who received land to plant garlic on 
it on the bank of the river Malka Sava’ in exchange for a speci- 
fied sum of money. The bank of the river Malka Sava became 
dammed up. The case came before Rava, who said to the cul- 
tivator: The river Malka Sava does not usually dam up. There- 
fore, it is classified as a regional disaster; go subtract this loss 
from the payment you owe to the owner. 


The Gemara continues the story: The Rabbis said to Rava: 
Didn’t we learn in the mishna here: If the cultivator received 
it from the owner for a fixed sum of money, whether this way 
or whether that way, i.e., whether a regional disaster occurred 
or not, he does not subtract the produce he owes as part of his 
tenancy. Rava said to them: There is no one who is concerned 
for the ruling of Rabbi Yehuda since it is a minority opinion 


that is rejected. 
MI S HNA In the case of one who receives a field 
from another to cultivate in return for 
the payment of ten kor of wheat per year, and its produce was 
blighted" by a crop disease or the like, the cultivator gives the 
owner the ten kor of wheat from it but does not have to provide 
him with high quality wheat. If the wheat stalks produced by 
the field were particularly good stalks of wheat, the cultivator 
may not say to the owner: I will buy regular wheat from the 
market; rather, he gives him from inside the field itself. 
The Gemara relates: There was a certain 


GE MA man who received land to grow hay 


in exchange for paying the owner several kor of barley. After 
the field produced hay, the recipient plowed and sowed it 
with barley, and that barley was blighted. The worker sought 
to pay the owner from the damaged barley he had cultivated. 
Rav Haviva from Sura in the Euphrates sent the following 
question before Ravina: What is the halakha with regard to a 
case of this kind? Is it considered similar to an instance of: If 
it was blighted, he gives him from inside the field, or not? 


Ravina said to him: Is it comparable? There, in the mishna, the 
land did not perform its owner’s mission, and the cultivator 
also received blighted produce, whereas here, the land did 
perform its owner’s mission, as the cultivator took the land for 
the purpose of growing hay, which it produced. His additional 
crop of barley was not part of their agreement and therefore 
he cannot pay his debt with blighted barley. 


HALAKHA 


One who receives a field as a tenancy and it was blighted - 
tari MW irm: If one receives tenancy of a field in return for a 
payment of ten kor of wheat and the wheat he grew was blighted, 
he may pay the owner from the produce of the field itself. If 
good-quality wheat grew, he may not pay the owner with other 
wheat that he bought from the market, but he must pay him 
from the crop of the field itself. The Rema adds that this halakha 
applies only if he kept to the conditions of their agreement, but 
ifthe owner stipulated that the tenant farmer should plant wheat 


and pay him in barley, and the tenant farmer planted barley and 
it was blighted, he must pay the owner with barley from the 
market. Similarly, if the sheaves were damaged in the field, or 
if the grapes went bad, he may pay the owner with them, but 
if the owner stipulated that he will pay him with wine, and the 
vineyard produced grapes but the wine went sour, the tenant 
farmer must pay the owner with good-quality wine, as stated by 
Rav Ashi (Rambam Sefer Mishpatim, Hilkhot Sekhirut 8:7; Shulhan 
Arukh, Hoshen Mishpat 323:1-3). 
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BACKGROUND 

The river Malka Sava - x39 xan M: This river, named 
elsewhere as simply the Malka River (see Gittin 73a), was 
one of the largest canals ever built in Babylonia, connect- 
ing the Tigris with the Euphrates. It was called a river due 
to its size, and as it was built by the king it was named after 
him. It was used for irrigation as well as for transporting 
goods and food by boat. Damming such an important 
waterway was without question a rare event. 


Malka River 
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NOTES —————_——_——_- 
One who receives...to plant it with barley - aytd..bapan 
Dtiyw: According to Rashi, this halakha prohibiting the cul- 
tivator from planting wheat instead of barley is limited to a 
case of tenancy. Since the tenant farmer pays only a set sum 
to the owner, the owner does not benefit from the change. 
Therefore, the tenant farmer is not permitted to weaken the 
field in order to earn more from a crop that was not part 
of their agreement. However, with regard to a contractor, 
where the owner receives a percentage of the crop, since the 
owner of the field also benefits from the additional produce, 
the recipient may use a more profitable crop that weakens 
the field, in accordance with the dictum: Let the land be 
weakened but not its owner. Conversely, the Ramban and 
others maintain that a contractor also has no right to make 
any changes, as the owner relies upon his promise to provide 
specifically barley or wheat. 


BACKGROUND 

Grain and legumes — nyp ngan: Based on nature, it 
would seem that the correct version should read: If one 
receives a field to plant legumes, he may not use it to plant 
grains. The reason is that certain kinds of grains spoil the soil 
in which they grow, while the bacteria present in the roots 
of legumes contribute nitrogen compounds that improve 
the soil. However, since the Sages’ definition of legumes 
includes all kinds of edible seeds, it is possible that the term 
legume here could be referring to species that would have a 
deleterious effect on the soil more than grains, which would 
account for the version of the mishna possessed by the Rif 
and the Rambam. 
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The Gemara relates: There was a certain man who received 
an orchard from another to cultivate in exchange for paying 
the owner ten barrels of wine, but that wine produced from 
the orchard’s grapes turned sour. Rav Kahana thought to say 
that this is an example of the ruling of the mishna that if it was 
blighted he may give him from inside the field. Rav Ashi said 
to him: Is it comparable? There, in the mishna, the land did not 
perform its owner’s mission, as the crop was blighted, whereas 
here, the land did perform its owner’s mission, as there was 
nothing wrong with the grapes themselves, and the wine turned 
sour in the cultivator’s possession. 


The Gemara comments: And Rav Ashi concedes with regard to 
grapes that shrunk over the course of their growth and with 
regard to a field whose sheaves were blighted that since the 
damage occurred to the crop itself, the cultivator can pay his 
debt from the produce of the field. 


MI S HN A With regard to one who receives a field 


from another in order to plant it with 
barley,” he may not plant it with wheat," as wheat weakens 
the field more than barley does. But if he receives it in order to 
plant wheat, he may plant it with barley ifhe wishes, but Rabban 
Shimon ben Gamliel forbids it. Similarly, if he receives it to 
plant it with grain he may not plant it with legumes,’ as they 
weaken the field more than grains do, but if he receives it in order 
to plant legumes he may plant it with grain, but Rabban Shimon 


ben Gamliel forbids it. 
GEMA Rav Hisda said: What is the reason 
of the ruling of Rabban Shimon ben 
Gamliel? The landowner has apparently suffered no loss from 
the cultivator’s actions. His reasoning is as it is written: “The 
remnant of Israel shall not do iniquity, nor speak lies, neither 
shall a deceitful tongue be found in their mouth” (Zephaniah 
3:13). In other words, one may not retract from an obligation 
accepted upon oneself, even if no one suffers as a result. 


The Gemara raises an objection to this from a baraita: The Purim 
collection is only for the Purim feast, but one does not scruti- 
nize the matter by limiting the allocation for the poor to the exact 
costs of the meal and no more. And it is not permitted for a 
poor person to purchase even a strap for his sandal from it 
unless he stipulated in the presence of the people of the city 
that he may do as he wishes with the money he receives. This is 
the statement of Rabbi Ya’akov, who said it in the name of 
Rabbi Meir. Rabban Shimon ben Gamliel 


HALAKHA 


BAVA METZIA ` PEREK IX -106B° 1p 47/0 PD 


One who receives to plant barley may not plant wheat, etc. — 
na oven yw x5 oripw bapan: One who receives a field to 
plant barley may not plant wheat in it because wheat weakens 
the earth more than barley. But if he receives the field to plant 
wheat he may plant barley. If he received it to plant legumes, 
he may not plant grain, but if he received it to plant grain, he 
may plant legumes. This ruling follows the version of the text 
of the mishna possessed by the Rif and the Rambam, but some 
authorities reverse the halakha concerning legumes and grain 
in keeping with the standard version of the text (Rema, citing 
Tur). The Rema also cites a view that a contractor may even 


plant a crop that weakens the soil instead of what had initially 
been agreed upon (Rashi; Tur), whereas others maintain that a 
contractor cannot even change the crop to one that inflicts less 
damage to the ground (Ramban; Maggid Mishne). In general, 
the halakha with regard to this issue is in accordance with the 
opinion of the Rabbis and not that of Rabban Shimon ben 
Gamliel, as is evident from the discussion of the continuation of 
the Gemara on the next daf (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 8:9; Shulhan Arukh, Hoshen Mishpat 324:1, and in the 
comment of Rema). 
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is lenient," as he maintains that donors are not particular in this 
regard. This shows that Rabban Shimon ben Gamliel is not bothered 
by a change of mind if no harm results. 


Abaye said: Rabban Shimon ben Gamliel’s reason is as explained 
by the Master," Abaye’s teacher Rabba, as the Master says: One 
for whom it is preferable to grow crops and yet have his land 
remain as fertile as if it lay fallow should plant wheat one year 
and barley the next year. In addition, he should plant one year 
lengthwise and the following year crosswise. In this manner, he 
will prevent the field from being weakened. 


The Gemara comments: And we said that his use of the land with- 
out following these dictates would weaken it only where he does 
not plow and repeat his plowing, i.e., plow the field twice before 
reseeding it, but if he plows and repeats his plowing, we have no 
problem with it. Consequently, the reasoning of Rabban Shimon 
ben Gamliel is that a change of crops at the wrong time can weaken 
the field. 


§ The mishna states that one who receives a field to plant it with 
grain may not plant it with legumes. Rav Yehuda taught Ravin" 
that the halakha is that one who receives a field to plant it with grain 
may plant it with legumes. Ravin said to him: But didn’t we learn 
in the mishna that one who receives a field to plant it with grain may 
not plant it with legumes? Rav Yehuda said to him: This is not 
difficult, as this halakha is for us, the residents of Babylonia, and 
that halakha is for them,*" the residents of Eretz Yisrael. Since what 
type of seed to plant depends on the quality of the land, in Eretz 
Yisrael, where the land is weak, there is concern that the land will 
be weakened. This concern does not apply to Babylonian fields. 


Rav Yehuda said to Ravin bar Rav Nahman: Ravin my brother, 
those cress’ plants that grow among flax" are not subject to the 
prohibition of robbery, as the one taking them is effectively weed- 
ing the field, and the owner prefers that the cress not grow so as to 
not affect the growing flax. But if the plants stand on the boundary 
of where the flax is growing, so that their remaining there would not 
have a negative impact on the growing flax, they are subject to the 
prohibition of robbery, as it is assumed that the owner grew the 
plants there intentionally. 


And if the cress plants were sufficiently grown to the point that they 
were hardened with seed growing inside, i.e., they were fully grown, 
then even if they were among the flax, they are subject to the 
prohibition of robbery. What is the reason? Concerning that flax 
to which they have already caused a loss, they have already caused 
the loss. Since the flax has already been damaged, by removing the 
cress now he does nothing to improve the crop and merely takes 
something from the owner. 


This is for us and that is for them — iy) xm p xi: One may plant 
legumes instead of grain in Eretz Yisrael, but not in Babylonia. 
Some authorities rule, in accordance with Rashi's version and the 
printed text of the Gemara, that he may plant legumes instead of 
grain in Babylonia but not in Eretz Yisrael (Rambam Sefer Mishpa- 
tim, Hilkhot Sekhirut 8:9; Shulhan Arukh, Hoshen Mishpat 324:1). 


HALAKHA 
Cress among flax — 83M 27 Onn: It is permitted for one to take 
cress plants that are growing in a field of flax. The reason is that 
the owner wants these plants to be removed due to the damage 
they cause to his flax, and they are consequently considered 
ownerless. If they have already hardened and have seeds, or were 
growing on the boundary of the owner's property, it is prohibited 
to take them (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:4; 
Shulhan Arukh, Hoshen Mishpat 273:17). 


NOTES | 
Rabban Shimon ben Gamliel is lenient — }3 piynw 21 
bpa bbas: The Meiri suggests that Rabban Shimon 
ben Gamliel rules leniently only ifthe poor person used a 
portion of the funds for a small matter, but not if he took 
the money and did not use it for his Purim meal at all. 


His reason is as explained by the Master - ..xnyu 
‘W273: It is possible the owner planted barley the previous 
year and is consequently particular that wheat should 
be planted this year. Alternatively, perhaps he wishes to 
plant wheat the following year (Ra‘avad). 


Taught Ravin - pat. mb a: Rashi explains that 
Rav Yehuda had a different version of the mishna. The 
Rashash suggests that Rav Yehuda taught Ravin a baraita 
that ruled differently from the mishna. 


BACKGROUND 

This is for us and that is for them — any xm b xI: 
Sometimes the Gemara resolves a contradiction 
between two halakhot by suggesting that one reflects 
the Babylonian practice, described as: This is for us, while 
the other reflects the practice in Eretz Yisrael, referred 
to as: That is for them. The difference between the two 
halakhot reflects the different halakhic traditions or the 
different circumstances extant in the two countries. 


Cress [tahlei] - nn: The Hebrew equivalent of the 
Aramaic term tahlei is shahalayim. Today, shahalayim 
refers to garden cress, Lepidium sativum, an annual plant 
with bluish-green flowers that can reach up to 60 cmin 
height. Its seeds are usually used as a spice, and its stems 
can serve in salad. The plant is cut about 10 cm from the 
ground, and is cut a second time after it grows again. 
The seeds of the garden cress are ground and used for 
medicinal purposes. Various parts of the cress plant were 
used in medicine in the talmudic era by grinding them 
and then mixing them with wine or vinegar. 


Garden cress 
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NOTES 
Mine are yours — a4 soy: Rabbeinu Hananel and Rab- 
beinu Meshullam explain that Rav Yehuda said to him as 
follows: We, as friends, are not particular about such mat- 
ters, but the general custom among people is to divide the 
fruit as specified in the Gemara. 


It is prohibited for a person to stand by another's field - 
ivan mw by tiny oy tb apy: The Meiri explains that 
if the field is damaged for whatever reason, the owner 
will accuse the other of causing the damage by means 
of the evil eye. 


Your house should be adjacent to a synagogue - x} 
nba mad gap Va: The reasoning of Rav is that liv- 
ing near the synagogue enables one to fulfill the mitzva 
of prayer in the best possible manner, by being among 
the first ten to arrive in the synagogue (Jorat Hayyim; see 
Berakhot 47b). 


Your wife in a state where it is uncertain whether she has 
the halakhic status of a menstruating woman - Jawy 
mm pap: Here Rashi holds that the blessing also includes 
he idea that one should not return from a journey and 
find his wife to have the definite status of a menstruating 
woman. By contrast, Rashi in Sanhedrin (103a), as well as 
Rabbeinu Hananel and others, explain that Rav’s statement 
applies only to a woman who is uncertain whether she 
is menstruating, as in that situation the husband would 
be upset over the possibility that they may not engage 
in sexual intercourse despite the fact that it is not certain 
hat it is prohibited. 


When you go out — Jaya: Neither Rav nor Rabbi Yohanan 
explain this verse in a straightforward manner as referring 
o one who leaves his house. The reason is that if this were 
he correct meaning, then the words: “When you go out,’ 
should precede the words: “When you enter” Consequently, 
hey offer different interpretations of leaving, as referring to 
either children or death (Magen Gibborim). 


HALAKHA 


A tree that stands on the boundary — by myI px 
‘sya: If a tree is situated on the boundary between fields 
the owners share its fruit, even if the boughs are distrib- 
uted more on one side. The halakha follows the opinion 
of Shmuel, in accordance with the explanation of Tosafot 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 4:9; Shulhan 
Arukh, Hoshen Mishpat 167:2). 
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Ravin bar Rav Nahman and Rav Yehuda owned adjacent fields, 
and their trees leaned over the boundaries. Rav Yehuda said 

to Ravin bar Rav Nahman: Ravin my brother, these that are 

mine are yours," and those that are yours are mine. This is 

because it is customary with regard to those whose fields bor- 
der on the field of their neighbors that with regard to a tree that 

tilts to here, i.e., to the property of one of them, its fruit belongs 

to the owner of the field here, to where it is tilting, and with 
regard to one that tilts to there, i.e., to the other side, its fruit 
belongs to the owner of the field there, as neighbors are not 
particular which portion of the land actually grew the fruit. 


As a dispute was stated about this issue between amora’im: 
With regard to a tree that stands on the border" between fields, 
Rav says: That which tilts to here, i.e., to this field, its fruit 
belongs to the owner of the field here, and that which tilts 
to there belongs to the owner of the field there. And Shmuel 
says: The owners of the two fields divide all the fruit. 


The Gemara raises an objection from a baraita: With regard to 
a tree that stands on the border between fields, they divide 
its fruit. This is apparently a conclusive refutation of Rav. 
The Gemara responds: Shmuel interpreted the baraita so 
that it should be in accordance with the opinion of Rav as 
referring to a case where the tree fills the entire boundary, 
and consequently it belongs to both of them. 


The Gemara asks: If so, this is obvious; what is the purpose of 
the baraita stating its ruling? The Gemara answers: No, it is 
necessary in a situation where its boughs hang more to one 
side. The Gemara asks: But still, what is the purpose of stating 
it? The novelty of this halakha remains unclear. The Gemara 
explains: It is necessary, lest you say that the owner of the field 
above which the boughs hang can say to the owner of the other 
field: Let us divide the fruit in this manner, where each of us 
receives the fruit that grows over his land. The tanna therefore 
teaches us that the owner of the other field may say to him: 
What did you see to make you prefer to divide the fruit in this 
manner, based on bisecting the tree in one direction; divide the 
fruit instead in that manner, i.e., based on bisecting the tree in 
the other direction, so that we each receive an equal share. 


§ Rav Yehuda said to Ravin bar Rav Nahman: Ravin my 
brother, do not buy land that is near a town, as Rabbi Abbahu 
says that Rav Huna says that Rav says: It is prohibited for a 
person to stand by another’s field" when its ripe grain is 
standing, i.e., when its produce is ready for harvest, as he might 
harm the produce with the evil eye. Similarly, land near a town 
may be harmed by the people of the town watching it. 


The Gemara asks: Is that so? But when Rabbi Abba encoun- 
tered Rav’s students he said to them: What does Rav say 
with regard to the meaning of these verses of blessing: 


“Blessed shall you be in the city, and blessed shall you be 


in the field” (Deuteronomy 28:3), and: “Blessed shall you 
be when you enter, and blessed shall you be when you exit” 
(Deuteronomy 28:6)? 


And they said to him: This is what Rav said: “Blessed shall 
you be in the city” means that your house should be adjacent 
to a synagogue," and the phrase: “Blessed shall you be in 
the field” means that your property should be near the city. 
Blessed shall you be when you enter” means that you will 
not find your wife in a state where it is uncertain whether she 
has the halakhic status of a menstruating woman" when you 
come in from a journey, which would render her forbidden 
to you. “Blessed shall you be when you go out”" means that 
those who emerge from you, i.e., your descendants, should 
be like you. 
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And Rabbi Abba said to them: Rabbi Yohanan did not say this, 
but he interpreted the verse as follows: “Blessed shall you be in 
the city,” means that there should be a bathroom’ near your 
table, but he did not refer to a synagogue. The Gemara adds: And 
Rabbi Yohanan conforms to his line of reasoning in this regard, 
as he says: There is a reward for the steps one takes to reach the 
location of a mitzva, and one who lives adjacent to a synagogue 
will not have the opportunity to earn this reward. 


The Gemara returns to Rabbi Yohanan’s exposition of the verses: 
“Blessed shall you be in the field” means that your property 
should be divided into thirds:" One-third should be invested in 
grain, one-third in olives, and one-third in grapevines. “Blessed 
shall you be when you enter and blessed shall you be when 
you exit” means that your exit from the world should be like 
your entry into the world: Just as your entry into the world 
was without sin, so too your exit from the world should be 
without sin. 


In any case, it is evident that Rav approves of one whose property 
is located near a city. How does this accord with his statement that 
there is concern for the evil eye when one’s field is viewed by 
people? The Gemara answers: This is not difficult. This statement 
is referring to a wall and an additional partition [ritka]' that sur- 
round the plot and prevent it from being harmed by the evil eye. 
That statement is referring to a case where a wall and an additional 
partition do not surround it. 


§ The Gemara returns to expounding the themes of blessings and 
the evil eye. The Torah states: “And the Lord will take away 
from you all sickness” (Deuteronomy 7:15)." In interpreting this 
verse, Rav says: This verse is speaking about the evil eye. The 
Gemara comments: Rav conforms to his line of reasoning, as Rav 
went to a graveyard, and did what he did," i.e., he used an incanta- 
tion to find out how those buried there died, and he said: Ninety- 
nine of these died by the evil eye, and only one died by entirely 
natural means. 


And Shmuel says: This term: “All sickness,” refers to the wind. The 
Gemara comments: Shmuel conforms to his line of reasoning, 
as Shmuel says: Every injury suffered by people is due to the 
wind’? that enters wounds and bodily cavities. The Gemara asks: 
But according to Shmuel, aren’t there those executed by the 
monarchy and others killed by traumatic injury and not the 
wind? The Gemara responds: With regard to these too, were 
it not for the wind, they would prepare a medicine for those 
injured people and they would be healed and live, but the wind 
prevents this from happening. 


Rabbi Hanina says: This phrase: “All sickness,” refers to the cold," 
as Rabbi Hanina says: All occurrences that befall man are at the 
hands of Heaven, except for excess cold and heat, as it is stated: 

“Cold and heat" are on the path of the perverse; he who guards 
his soul shall keep far from them” (Proverbs 22:5). This indicates 
that cold and heat are forms of harm caused by man, from which 
one can protect himself. 


BACKGROUND 


Wind - ma: Although the precise nature of Shmuel’s medical 
theory here is unknown, he apparently sensed that most ill- 
nesses as well as infections and complications associated with 
physical wounds were caused by elements in the air, which he 


termed: The wind. Such notions were widespread in those days 
with regard to certain diseases, such as malaria. One could view 
this as a kind of intuitive sense that infections are often caused 
by airborne bacteria. 
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BACKGROUND 
Bathroom - xpi ma: There was no plumbing in talmudic 
times or any sewage system in the cities, and certainly not in 
villages. The toilet was usually located on an empty piece of 
land set aside for this purpose. Sometimes one’s house was 
far from this piece of land, which made it quite inconvenient 
for people to relieve themselves. 


NOTES 
Your property should be divided into thirds - Pp) 
pown: Rashi explains that diversifying one’s holdings in 
this manner will ensure that one will have a steady income 
even when one of his assets is not producing any profit. The 
Torat Hayyim explains that this will ensure he has all types of 
goodness in his possession. 


LANGUAGE 


Partition [ritka] — xm: This word appears to come from the 
root reish, tav, kuf, which means to enclose, as in Isaiah 40:19, 
or to chain together. 


NOTES 


And the Lord will take away from you all sickness - vom) 
bn bs a2’: These interpretations of the verse are neces- 
sary since a more advantageous blessing would be for God 
not to bring any sickness at all upon the Jewish people. The 
verse in this form indicates that He will save them from an 
already existing affliction. The Sages consequently explain it 
as referring not to actual illnesses but to problems caused by 
natural events or by humans. Therefore, God's blessing is that 
He will remove such ill effects (Torat Hayyim). 


Did what he did - 13%% x72 Tay: Rabbeinu Hananel explains 
that Rav asked to be informed in a dream, and his request 
was granted by Heaven. The Arukh cites an interpretation that 
he planted trees by the graves and had the trees take an oath 
that the ones planted near people who did not die by the 
evil eye should sprout flowers and bear fruit. 


This refers to the cold — 79% ìt: This statement appears to 
contradict Rabbi Hanina’s own statement; if this matter is 
not in the hands of Heaven, how can it be included in the 
blessing of: “And He will take away from you all sickness”? 
Some explain that God will provide him with clothing with 
which he can protect himself from the cold (Tosafot, Avoda 
Zara 3b). Alternatively, God will ensure there is no chill in the 
world (Maharsha). 


Cold and heat [tzinim pahim] - wma ox: According to 
Tosafot (Avoda Zara 3b), the word pahim refers to heat. The 
Rashbam maintains that the words tzinim pahim means that 
the cold [tzinim] is in fact a type of trap [pahim] or obstacle 
for people. The commentaries discuss at length why the 
Gemara did not simply cite the verse without Rabbi Hanina’s 
statement, as the verse itself appears to demonstrate that 
nature can sometimes cause illness. Some answer that 
according to the plain meaning of the verse, as evident from 
Rashi’s commentary there, it is not referring to the cold at all, 
and only based on Rabbi Hanina is the verse interpreted in 
this manner (Torat Hayyim). 
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BACKGROUND 


Excrement of the nose and the ear - ovina nyis 
nix: This excrement refers to mucous in the nose and 
to earwax. The moisture in one’s nose serves to protect 
the sensitive membranes and ensure the proper func- 
tion of the olfactory sensory neurons and to filter out 
dust particles inhaled through the nostrils. The increase 
of this natural moisture is a sign of infection, such as 
from the common cold or some other sickness. Similarly, 
the excrement of the ear is a fatty substance produced 
in the ear canal that helps protect the canal skin from 
infection. In this case as well, a large amount of discharge 
can indicate infection or disease and will commonly 
impair hearing. 


NOTES 

This refers to the gall bladder — 7a it: As the word 
sickness is stated in the singular, each Sage identified 
a different illness that he believed to be the source of 
many other diseases (Hokhmat Manoah). In the Jerusa- 
em Talmud, the following line is also added: “All sickness,’ 
his refers to worry, and some say: “All sickness,’ refers to 
he evil inclination. 


Even removes jealousy — 73/1 NN Nxt AK: The 
aharsha explains that one who survives merely on 
bread with salt and water will merit not only a healthy 
body. Rather, he will also be satisfied with little and 
not lust after money, thereby removing any jealousy or 
hatred from himself. 


But I say to you from here - x37 » KIMIN NINI: This 
proof is not from the Prophets but from the Torah. 


HALAKHA 
Bread in the morning - mam na: It is good for one to 
accustom himself to eat bread in the morning (Shulhan 
Arukh, Orah Hayyim 155:2). 
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Rabbi Yosei bar Hanina says: This phrase: “All sickness,” refers to 
excrement, as the Master says: With regard to excrement of the 
nose, i.e., mucous, and excrement of the ear, i.e., earwax, ifa large 
amount is emitted, having much of it is harmful, but having a bit 
of it is beneficial.® 


Rabbi Elazar says: This term: “All sickness,” refers to the gall 
bladder." The Gemara adds: This is also taught in a baraita: With 
regard to the term: “Sickness,” this refers to the gall bladder.” And 
why is the gall bladder called sickness? It is because it makes 
a person’s entire body ill. Alternatively, it is called sickness 
because eighty-three diseases, the numerical value of mahala, 
sickness, are dependent on the gall bladder. The Gemara com- 
ments: And with regard to all of them, consuming bread in the 
morning" with salt and drinking a large jug of water negates 
their ill effects, as a simple morning meal is beneficial to the body. 


§ The Gemara cites a related baraita: The Sages taught that thir- 
teen matters of praise were stated with regard to a meal of bread 
eaten in the morning: It protects the diner from the heat, and 
from the cold, and from the winds, and from the harmful spirits; 
and it makes the simple wise, and one who consumes it will be 
victorious in judgment, he will merit to learn Torah and to teach 
it, and his statements are heard, and his study will remain in his 
possession. 


In addition, his flesh does not generate excess sweat, and he 
engages in intercourse with his wife at the proper time, and 
he does not lust for another woman, and this meal is so advan- 
tageous that it even kills any louse in his intestines.’ And some 
say it even removes jealousy” and brings in love. Since he is 
completely healthy, he is not inclined to be angered by others. 


In relation to the above baraita, Rabba said to Rava bar Mari: 
From where is this matter that people say derived: Sixty runners 
ran but could not catch the man who ate in the morning, and 
the Sages likewise said: Arise early and eat, in the summer due 
to the sun and in the winter due to the cold, so that one’s body 
should have the strength to withstand the climate. 


Rava bar Mari said to him: It is derived from a verse, as it is writ- 
ten: “They shall not hunger nor thirst, neither shall the heat nor 
sun smite them” (Isaiah 49:10). Why will the heat and the sun 
not smite them? Since they shall not hunger nor thirst, as they 
rose early to eat. 


Rava said to him: You said to me that it is derived from there, but 

I say to you that it is derived from here," a different verse: “And 

you shall serve the Lord your God, and He will bless your bread 

and your water” (Exodus 23:25), which he interprets as follows: 
“And you shall serve the Lord your God,’ this refers to the recita- 
tion of Shema and the Amida prayer, both of which constitute 

daily service of God. “And He will bless your bread and your 

water,” this refers to bread with salt and a large jug of water 

consumed after morning prayers. From that point onward, the 

rest of the verse: “And I will take sickness away from your midst,” 


will be fulfilled. 


Sickness, this refers to the gall bladder — my2 it am: Various 
diseases associated with digestion are caused by the gall blad- 
der or affect its proper functioning. Nevertheless, this statement 
probably stems from the Greek medical theory that viewed 
most bodily illnesses as the result of an imbalance between the 
various types of bile in the gall bladder, such as white, black, 


green, and red. 


-ap AT o prs 


BACKGROUND 


Louse in his intestines - 0% 23a 73: The louse referred to by 
the Sages does not necessarily refertoa particular type of bug, as 
the word is understood nowadays, but is used as a general name 
for small parasites. The louse referred to here is a general term for 
parasites that are occasionally found in human intestines, such as 
various types of tapeworm. 
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§ Rav Yehuda said to Rav Adda the surveyor: Do not treat 
measuring lightly" even for small areas of land, as each little 
bit is suitable for growing the cultivated [rishka]! saffron,’ a 
very expensive product. Rav Yehuda further said to Rav Adda 
the surveyor: With regard to the four cubits measured adjacent 
to an irrigation channel, you may treat them lightly," and it is 
not necessary to provide an exact measurement of them when 
calculating the areas of fields. And as for the four cubits adjacent 
to a river," do not measure them at all, but simply estimate the 
size and include them in the larger measurement. 


The Gemara comments: In this regard, Rav Yehuda conforms 
to his line of reasoning, as Rav Yehuda says: The four cubits 
adjacent to a channel belong to the residents of the houses 
alongside the channel, while the four cubits adjacent to a river 
belong to everyone. 


Rabbi Ami would announce: Cut down the trees along the 
width of the full shoulders of the pullers’? of the boat" on both 
sides of the river so that the trees should not interfere with the 
pulling of the boats. The Gemara relates: Rav Natan bar Hoshaya 
instructed people to cut down sixteen cubits on each side of the 
river, and the residents of Mashronya came upon him and beat 
him for issuing this directive. The Gemara explains: He holds 
that any pathway must be made as wide as like a public domain, 
which is sixteen cubits wide. But that is not so, as there, in the 
case of a public domain, we do require that much space; here, 
however, the space is necessary needs to be only enough to 
enable the stretching of the ropes to pull the boats. Therefore, 
the width of the full shoulders of the pullers is the sufficient 
measure of space needed in order not to interfere with the pulling 
of the boats. 


The Gemara relates another incident: Rabba bar Rav Huna had 
a certain forest on the bank of a river. They said to him: Let 
the Master cut down the trees on the riverbank in accordance 
with the above statement. Rabba bar Rav Huna said to them: 
Let those above and below me along the river cut down their 
trees first, and then I will cut down my trees. I will achieve 
nothing by cutting down my trees on my own. The Gemara 
asks: How can he do so, i.e., wait for others to act? But isn’t it 
written: “Gather yourselves together, and gather [hitkosheshu 
vakoshu]” (Zephaniah 2:1)," and Reish Lakish says concerning 
this: Adorn [keshot] yourself and afterward adorn others. 
Therefore, one must first perform the required action himself 
before offering advice to others. 


The Gemara responds: There it was the forest of the house of 
Parzak, the general, and it was obvious that they would pay no 
attention to a Jewish scholar. Rabba bar Rav Huna therefore said: 
If the workers of the Persian officer cut down, I will cut down as 
well, and if they do not cut down, why should I cut down for 
no purpose? Since if the pullers can stretch their ropes they can 
go along this side of the river, 


NOTES 


You may treat them lightly - 173 Dibr: See Rashi and Tosafot, 


who explain this as limiting the space left there. Most early 
commentaries, by contrast, explain this in the opposite manner: 
Since others are involved, the measurement must be expansive 
rather than limited. The four cubits alongside a river should not 
be measured at all, and space that is clearly larger than four 


cubits must be left. Some commentaries, such as the Meiri, 


explain that the Gemara is referring to brothers or partners 
who divide up their property. Since the four cubits near the 


irrigation channel are used by others as well, they must be 
measured so that neither of the pair takes more than their share. 
In contrast, the cubits near the river should not be measured at 
all, as they do not belong to either of the pair but to the public. 


Gather yourselves together and gather [hitkosheshu 
vakoshu] - wip wwipna: The Rashbam associates this 
expression with straw [kash]: First remove the straw from 
yourselves before picking it off others. 
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HALAKHA ————— 
Do not treat measuring lightly - xnnwna bin xd: The 
measurement of land between brothers and partners must 
be performed in a precise manner, as even a fingerbreadth 
is treated as though it was filled with saffron (Rambam Sefer 
Nezikin, Hilkhot Geneiva 8:1; Shulhan Arukh, Hoshen Mishpat 
231:16). 


Adjacent to a channel and adjacent to a river — KWINT 
TANT: The measurement of four cubits alongside a Than- 
nelneed not be performed in a precise manner, while those 
along a riverbank may not be measured at all, as they belong 
to the public (Rambam Sefer Nezikin, Hilkhot Geneiva 8:2; 
Shulhan Arukh, Hoshen Mishpat 231:17). 


Full shoulders of the pullers of the boat - "132 +373 xin: 

An empty space must be left on both sides of a river that is 
equivalent to the width of the boat pullers. Any trees that are 
present in this space are immediately cut down without the 
need to issue a prior warning to their owners (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:26; Shulhan Arukh, Hoshen 
Mishpat 417:4). 


LANGUAGE 
Cultivated [rishka] — xp: Likely from the Middle Iranian 
word résak, which means fiber. It refers to the saffron used 
in the making of a hair dye. 


BACKGROUND 


Saffron — X233: Also known in Aramaic as morika and 
in Hebrew as karkom, saffron, or Crocus sativus, is a plant 
from the Iridaceae family that has been cultivated since 
ancient times. It is a perennial, bulbous plant, and its bulbs 
produce fresh leaves and flowers every year. These flowers 
have white or lilac petals that surround its crimson stigmas. 
It has a characteristic sweet aroma, and its flowers are used 
in the production of spices and perfumes as well as for con- 
centrated yellow dye. It has also been administered as a 
medicine. The saffron plant is cultivated domestically, and it 
grows wild in many areas of Eretz Yisrael as well. 


Saffron flowers with pile of crimson stigmas 


Pullers — 733: Boats without sails can travel easily along 
rivers with the current, but they require assistance to move 
upstream. Either oars or boat pullers, individuals who stood 
on the banks of a river and pulled ropes that were attached 
to the boat, were often employed for this purpose. Even 
during later periods of history, paths for these pullers were 
commonly found alongside rivers along which they would 
pull boats upstream. 


Roman relief from the talmudic period depicting slaves towing a barge laden 
with wine barrels 
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Perek IX 
Daf108 Amuda 


PERSONALITIES 


Rabba bar Rav Nahman - jam) 31 33 731: Rabba bar 
Rav Nahman was an amora from the third generation of 
Babylonian amoraʻ'im and a son of the great amora Rav 
Nahman. Only a few of his statements are recorded in the 
Talmud, several of which are found in the Jerusalem Talmud, 
where he is called Abba bar Rav Nahman. In most of these 
instances, he is engaged in halakhic discussions with his 
older colleague, Rabba bar Rav Huna. 


Rabba bar Rav Huna - x37 2732 731: Rabba bar Rav Huna 
was the son of Rav Huna, who was a leading disciple of 
Rav. Although Rabba bar Rav Huna studied under Rav as 
well, he mainly studied with his father as well as with Rav 
Hisda, of whom he was considered a disciple-colleague. 
He was also on close terms with Rabba bar Rav Nahman, 
and delivered his harsh statement against him here only 
because he was unaware that his friend was the one who 
cut down his trees. 

Rabba bar Rav Huna enjoyed a relationship with the 
Exilarch, and in several places the Talmud discusses his 
visits to the Exilarch’s home. He nevertheless successfully 
preserved his independence, and occasionally remarked to 
he Exilarch: | did not receive permission to issue halakhic 
rulings from you, but from my father, my teacher. 

He was known for his sincere humility, as he spoke of 
his colleagues with great respect, including those of less 
exalted status than he. In addition, upon the death of his 
ather Rav Huna, he did not protest when Rav Hisda was 
appointed as the successor to his father instead of himself. 
Although Rabba bar Rav Huna died in Babylonia, he was 
buried in Eretz Yisrael, and the poetic words of the eulogy 
uttered at his burial have been recorded for posterity: The 
shoot of an ancient line has ascended from Babylonia. ..He 
Who rides upon the clouds is happy when an innocent and 
righteous soul comes to Him (see Moed Katan 25b). He was 
survived by his son Rava. 


NOTES 
Should have his branches cut down - maw yap: This 
comparison is hinted to in the verse: “For man is a tree of 
the field” (Deuteronomy 20:19). Since he cut down trees, he 
should be punished measure for measure (/yyun Ya'akov). 


All the remaining years that Rabba, etc. - nart aw anya 
73y: The Meiri infers from this account that even when it is 
legally permitted to cut down trees, it is improper to cut 
down those of a Torah scholar without his knowledge, as 
this might anger him. Tosafot indicate that Rabba bar Rav 
Huna was justified in not cutting down his trees that were 
on the riverbank. The later commentaries discuss explicitly 
whether Rabba bar Rav Nahman’s actions were entirely 
counter to halakha (see Nefesh Hayya). 

This story is based on an idea that appears in several 
places in the Talmud that if a Sage feels wronged, even if he 
is not altogether justified, the offending party is still liable 
to suffer as a result. 


But not from the Torah scholars — xd parbars: The Ram- 
ban maintains that with regard to this halakha only one 
who studies Torah exclusively without engaging in any 
other occupation is considered a Torah scholar. The com- 
mentaries discuss at length the halakhot concerning the 
exemption of Torah scholars from certain public duties (see 
Shulhan Arukh, Yoreh Dea 243). 


For the digging of a well - x137 xn: Some com- 
mentaries explain that this term refers to the cleaning and 
removal of clods of dirt and other obstacles from the streets 
of the city, and not to the digging of a well (Tosafot, Bava 
Batra 8a, citing Rabbeinu Hananel). 
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and if not, they will be unable to walk, but will have to cross over 
to the other side of the river. Therefore, no advantage exists to 
cutting down the trees that block part of the river. 


The Gemara cites a related incident: Rabba bar Rav Nahman’ was 
going on a boat and saw a certain forest that was located right 
on the riverbank, as its trees had not been cut down to make 
room for the pullers. He said to those who were with him: To 
whom does this forest belong? They said to him: It belongs to 
Rabba bar Rav Huna.” Rabba bar Rav Nahman said: This is 
reminiscent of the verse: “And the hand of the princes and the 
rulers has been first in this faithlessness” (Ezra 9:2), because a 
renowned scholar is acting improperly. Rabba bar Rav Nahman 
said to them: Cut down, cut down to clear a path. 


Rabba bar Rav Huna arrived and found that his forest had been 
cut down. Since he was within his rights not to cut down his trees, 
as explained above, he grew angry and pronounced a curse: He 
who cut down this forest should have his branches cut down." 
The Sages said: Although he was unaware of the identity of 
the perpetrator, the Sage’s curse was nevertheless fulfilled, and 
consequently all the remaining years that Rabba" bar Rav Huna 
was alive, the seed of Rabba bar Rav Nahman did not last, as 
his children, his branches, died in his lifetime. 


Rav Yehuda says: All participate in the payment for the construc- 
tion of the city wall, and this sum is collected even from orphans, 
but not from the Torah scholars." What is the reason for this? 
The Torah scholars do not require protection, as the merit of 
their Torah study protects them from harm. By contrast, money 
is collected for the digging ofa river or a well" for drinking water, 
even from the Torah scholars. 


The Gemara adds: And we said this halakha only if the town 
inhabitants do not go out in a crowd to perform the work them- 
selves but pay workers to act on their behalf. But if they go out 
in a crowd, Torah scholars do not have to join them, as Torah 
scholars are not among those who go out in a crowd to perform 
work in public view." 


Rav Yehuda says: With regard to the digging of a river, i.e., the 
periodic deepening of a riverbed to prevent it from blocking up, 
the lower ones, i.e., those who live by the bottom of the river, 
must assist the upper ones in digging it and fixing it, as those 
located at the bottom of the river stand to gain from any work 
performed down to their houses. But the upper ones do not need 
to assist the lower ones, as the reverse is not the case. And the 
opposite is true with regard to the digging of a ditch to remove 
rainwater. In that case, those who live higher up are interested in 
the operation and therefore must help the lower ones, but the 
latter need not aid the higher ones in doing so in the upper area. 


The duties of town residents — yt 93 niin: Funds needed to 
purchase any items required for the protection of town residents 
are collected from all its inhabitants, including orphans, but 
not from Torah scholars, as their studies protect them. Pay- 
ment for repairs performed on roads, communal structures, or 
other items used by all are collected from everyone, including 
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HALAKHA 


Torah scholars. If instead of hiring workers the residents go 
out themselves to perform the work, Torah scholars need not 
accompany them, nor are they obligated to hire others in their 
stead (Rambam Sefer Kinyan, Hilkhot Shekhenim 6:6 and Sefer 
HaMadda, Hilkhot Talmud Torah 6:10; Shulhan Arukh, Hoshen 
Mishpat 163:4 and Sma there, Yoreh De'a 243:2). 
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The Gemara comments: This is also taught in a baraita: If there 
were five gardens that draw their water requirements from one 
spring" and the spring became damaged, all must help fix it with 
the owner of the upper garden, near whose garden the damage 
occurred. As a result of this ruling, the owner of the lower garden 
fixes it with all of them in the above case, and fixes it for himself 
if the damage occurred in the lower area. And similarly, if there 
were five courtyards that would run off water into a single sewer" 
and the sewer became damaged, all must help fix it with the owner 
of the lower courtyard, near whose courtyard the damage occurred. 
The result is that the owner of the upper courtyard fixes the sewer 
with all of them and fixes it for himself if the damage affected his 
courtyard alone. This is in accordance with Rav Yehuda’s ruling. 


Shmuel says: One who takes possession of an open space left 
along a riverbank for the purpose of loading and unloading in order 
to plow and plant there during the time that it is temporarily unused 
is impudent. As for removing him, we do not remove him, as this 
piece of land is considered ownerless. And nowadays, when the 
Persians write to one who acquires land alongside a river: Acquire 
for yourself the field up to the portion of the river itself where the 
water reaches a horse’s neck, we even go as far as to remove him 
from the plot of land, as it belongs to the owner of the field. 


Rav Yehuda says that Rav says: One who takes possession of 
land that is located between the land of brothers" or between the 
land of partners and causes them trouble is impudent. As 
for removing him, we do not remove him, as they have no real 
claim against him. And Rav Nahman said: We even go as far as to 
remove him, as one should not do anything that harms another. 
And if the complaint against him is due to the halakha of one 
whose field borders the field of his neighbor," as they owned fields 


bordering on this one, we do not remove him. 


The Sages of Neharde’a’ say: Even if his claim was due to the 
halakha of one whose field borders the field of his neighbor, we 
still remove him," as it is stated: “And you shall do that which is 
right and good" in the eyes of the Lord” (Deuteronomy 6:18). 
One should not perform an action that is not right and good, even 
if he is legally entitled to do so. 


With the above halakhot in mind, the Gemara asks: If the stranger 
came to consult" with one of the owners of the fields, and said to 

him: Shall I go and acquire the field, and the latter said to him, go 

and acquire it, as I will raise no objection, is it necessary to perform 

an act of acquisition with him to solidify the agreement? Or per- 
haps his mere promise is sufficient and it is not necessary? Ravina 

said: It is not necessary to perform an act of acquisition with him, 
while the Sages of Neharde’a say: It is necessary to perform an act 

of acquisition with him. The Gemara concludes: And the halakha 

is that it is necessary to perform an act of acquisition with him. 


NOTES 


One who takes possession between brothers — pn x2 
MX 1D: This passage indicates that Rav Yehuda and Rav 
ahman do not accept the halakha of one whose field borders 
hat of his neighbor. Such a conclusion would be surprising, as 
his halakha appears explicitly in a mishna and is unanimously 
accepted. 
Several explanations of this discussion have been offered. 
Rabbeinu Tam, cited in Tosafot, and the Ramban maintain that 
he Gemara here is not speaking of one who acquired land, as 
in that case the halakha of a neighboring field would certainly 
apply. Rather, it refers to one who took possession of an owner- 
ess field. Since he pays the land tax to the authorities, he is 
considered its owner. Therefore, one may have thought that 
aking ownership in this manner is akin to receiving a gift, and 
herefore the rights of the person whose field borders that of 
his neighbor do not take effect. 

Rav Hai Gaon offers an entirely different interpretation of 
his passage. He claims that the Gemara is referring to brothers 


or several partners who are preparing to divide a single estate, 
and this buyer acquired the field from one of them. Since it is 
unclear prior to the division which of the brothers or partners 
will be his bordering neighbor, he can say that he is under no 
obligation to remove himself from the property. 


And you shall do that which is right and good - wt mwy 
aiwm: This is a general directive of the Torah that one should act 
in the interest of others even when he is not obligated to do so 
according to the strict letter of the law. The case of one whose 
field borders that of his neighbor is an example of this type of 
halakha, because he will find it easier to work two contiguous 
plots. To this end, the Sages established several enactments that 
grant the neighbor certain quasi-monetary rights to the sale of 
any land that runs alongside his property. The disputes between 
the Sages concern only the specific application of these rights, 
and in which circumstances they may be waived. 


HALAKHA 


‘Mx pya ov: If five gardens receive their wae fans a 
single spring that became damaged, every garden owner 
must assist the owner of the upper garden, as each garden 
must help all those that are above it, but not the oppo- 
site, as stated in the baraita (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 3:9; Shulhan Arukh, Hoshen Mishpat 170:1). 


Five courtyards...into a single sewer — oab.onyn wan 
‘nx: If the water of five courtyards runs into a single sewer, 
every courtyard owner must assist all the owners of the 
courtyards below his to fix them, but the owner of a lower 
one does not have to provide the owners of the courtyards 
above his with assistance, as stated in the baraita (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 3:9; Shulhan Arukh, Hoshen 
Mishpat 161:6; 170:1). 


One who takes possession between brothers - (X2 
MIN YA PANN: If one of the brothers or partners sold his 
share to a stranger, the remaining brothers or partners may 
remove the buyer from the land. Some say that they may 
do so even if the buyer was a bordering neighbor, and the 
Rema rules accordingly. This is the Rambam's explanation of 
the Gemara, and although other interpretations of the pas- 
sage have been suggested, everyone accepts the Rambam’s 
ruling (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:4 and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 175:5). 


Due to the halakha of one whose field borders, we 
remove him - > phon wy vat XPT OWN: With regard 
to one who sells land to another, whether he did so himself, 
by means of an agent, or through the court, the owner 
of the adjacent field has the right to pay the buyer and 
remove him. This is the halakha even if the buyer is a Torah 
scholar and a close neighbor of the seller's, and the owner 
of the bordering field is an uneducated person who lives far 
away (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:5; Shulhan 
Arukh, Hoshen Mishpat 175:6). 


If the sk consulted with the bordering neighbor - 
i Ma whether to buy the field and the latter 
told him to purchase it, the neighbor may still remove him 
afterward, unless the neighbor performed an act of acquisi- 
tion relinquishing his rights. According to some authorities, 
if he relinquished his rights in the presence of witnesses, 
this is considered like an act of acquisition (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 14:1; Shulhan Arukh, Hoshen 
Mishpat 175:29). 


BACKGROUND 


The halakha of one whose field borders the field of his 
neighbor — 1872 137 KPT: When someone wants to sell his 
field, the owner of a bordering field has the first right of pur- 
chase and can compel the seller to allow him to purchase it. 
This halakha is based on the command: “You shall do that 
which is right and good” (Deuteronomy 6:18). 
It makes no difference to the seller who purchases his 
field, whereas the neighbor has a legitimate reason to want 
his particular field because it is easier to work and guard 
wo contiguous plots and it would be unfair not to allow the 
one who would benefit the most to purchase it. 

This halakha applies only to a sale, as in the case of a 
gift the owner may have specific reasons for preferring the 
other person. 


PERSONALITIES 


Sages of Neharde’a — »917793: In Sanhedrin (17b), this anony- 
mous term of attribution is identified as Rav Hama, and that 
is presumably the Gemara's intention here as well. Rav Hama 
was a fourth-generation amora in Babylonia, although it 
seems that he lived a long life, as he occasionally has dis- 
cussions with sages of previous generations. Since he was 
the head of the yeshiva in Neharde’a for over twenty years, 
some halakhot of his authorship are cited as the opinion 
of the Sages of Neharde’a, without further identification. 
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NOTES 


If he sells to everyone at that cheap price, etc. - tsb N 
n2) pana Kynin xp xidby: The Rosh asks: If the buyer 
received the field at a discount that was offered only to 
him, it would appear to be considered similar to a gift 
from the seller, and the halakha of a bordering neighbor 
does not apply to gifts. He answers that since there was 
nevertheless a purchase, the Sages did not differentiate 
in this regard. 


There is no exploitation with regard to real estate - 
nY TRIIN pN: This issue is discussed by many early 

commentaries: Is there indeed no exploitation with 

regard to land at all, or does at least the option of nullify- 
ing the transaction apply if the paid sum was far greater 
han the market price? The Rosh claims that the halakha 

here was stated only with regard to this particular case, 
where the buyer was not the actual agent of the neighbor. 
Consequently, the principle of: | sent you to act for my 

benefit, but not to act to my detriment, does not apply to 

him. Therefore, if the bordering neighbor wants the land 

or himself, he is obligated to pay for the buyer's error. 


Sold to another a beit se'a of land - KYIKT KY mb pa: 
Rashi explains that the question is whether the rights of 
a bordering neighbor apply even to a plot of land in the 
middle of a field, which does not border the fields of 
others at all. Conversely, Rabbeinu Hananel, followed by 
most early commentaries, maintains that the discussion 
does not refer to the sold plot of land but rather to a case 
where the owner of the plot of land that is surrounded by 
and owned by someone else decides he wants to pur- 
chase an additional plot of land that is adjacent to both 
he first plot he purchased and the plot of the neighbor 
ofthe seller (see Rosh and Sma). The question is whether 
he initial purchase is viewed as a means of circumvent- 
ing the rights of the bordering neighbor. Consequently, 
if the plot of land sold first possesses distinct qualities, 
he sale is valid, but if not, it is considered an artifice. 
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The Gemara adds: Now that you have said that it is necessary to 
perform an act of acquisition with the neighbor for the right to 
purchase the field, if he did not perform an act of acquisition with 
him and purchased the field, and the field increased or decreased 
in value," the price fluctuation occurs in the domain of the owner 
of the bordering field. The buyer’s purchase is considered a purchase 
on behalf of the neighbor, who then reimburses the buyer. 


Accordingly, if this buyer bought it for one hundred dinars and the 
field was worth two hundred" dinars, in order to determine how 
much money the neighbor must give him, we determine why the 
owner sold the field to the buyer at this price: Ifhe sells to everyone 
at that cheap price," the neighbor gives the buyer one hundred 
dinars and takes it, as the neighbor could have bought it for this 
sum himself. But if the owner does not sell to everyone at this price 
and this buyer was given a discount, the neighbor gives the buyer 
two hundred dinars, the market value of the field, and takes it. 


In the converse case, if he bought it for two hundred dinars and 
the field was worth one hundred" dinars, the Sages understood 
that the neighbor can say to the buyer: I sent you to act for my 
benefit, but not to act to my detriment. Since the field will not 
remain in your possession, you are effectively my agent, and I am 
not prepared to pay more than its market value due to your mistake. 
Mar the Elder, son of Rav Hisda, said to Rav Ashi: This is what 
the Sages of Neharde’a say in the name of Rav Nahman: There is 
no exploitation with regard to real estate," as land has no fixed 
value, and therefore it cannot be said that the buyer overpaid, and 
he is given whatever sum he spent. 


The Gemara discusses a related case: If one sold to another a beit 
sea of land" in the middle of his property" so that the buyer is 
surrounded on all sides by the seller’s fields, we see what type of 
land it is: Whether the land is superior-quality land or whether it 
is inferior-quality land, his sale is a valid sale, as it is a distinctive 
piece of land. In that case, the seller’s neighbors cannot object, as 
their fields do not actually border on this plot. 


HALAKHA 


If the buyer acquired alongside the bordering neighbor not 
at the market price - pwn niga xbw aya aya npin mp: If 
one purchases a field that borders the field of another, he has 
the status of an agent of the latter in all regards. Accordingly, the 
witnesses to the sale may write a bill of sale listing the neighbor 
of the seller as the purchaser. If the land went up in value, the 
buyer must give it to the neighbor in exchange for the actual, 
lower, sum that he had paid, while if its value decreased, the 
neighbor, if he wants the field, must pay the buyer the higher 
amount, for which he purchased the field (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 14:4; Shulhan Arukh, Hoshen Mishpat 175:6). 


If he bought it for one hundred and it was worth two hun- 
dred — (DNA WwW AKA Jat: If the buyer bought the field for 
one hundred dinars when it was actually worth two hundred 
dinars, and this was the price offered to everyone, the bordering 
neighbor also pays one hundred dinars to the buyer in exchange 
for the field. If the buyer received the field at this price as a result 
of a discount offered specifically to him, the neighbor must pay 
its full value. If the neighbor contends that he too could have 
acquired it at the lower price, he must provide proof of this claim 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 14:4; Shulhan Arukh, 
Hoshen Mishpat 175:7). 
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If he bought it for two hundred and it was worth one hun- 
dred — TNA KW) NAI 12t: If the buyer bought the field for 
two hundred dinars when it was worth only one hundred dinars, 
a bordering neighbor who wishes to remove him must pay him 
two hundred dinars. In a case where the bordering neighbor 
claims the seller and the buyer colluded to extract the additional 
one hundred dinars from him, if there were witnesses to the 
payment he must pay the full two hundred dinars, although 
he can force the buyer to take an oath that he had paid two 
hundred dinars. If there were no witnesses, the buyer must take 
an oath while holding a sacred object that this was the sum he 
paid, and he collects two hundred dinars (Shulhan Arukh, Hoshen 
Mishpat 175:9). 


If a buyer purchased a plot of land in the middle of the seller's 
field — m3 ysna mp: If one purchased a plot of land in the 
middle of another's field and subsequently sought to buy another 
piece of land alongside the first one which was also adjacent to 
the property of a neighbor, if the first plot was of a distinct quality, 
i.e., either the highest or the lowest grade, the neighbor does not 
have the right of first purchase. If it was not of a distinct quality, 
this is viewed as an artifice and the bordering neighbor has the 
right of first purchase. Similarly, in any case where there is evi- 
dence of collusion, the court can intervene (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 13:5; Shulhan Arukh, Hoshen Mishpat 175:28). 
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But if this field is not of any distinct quality, he is certainly trying 

to employ an artifice. His plan is to then purchase another plot of 
land from this owner, one that does border on the field ofa neigh- 
bor. By first buying the plot in the middle, he is trying to establish 

himself as a neighbor so that the other neighbors will not have the 

first right of purchase relative to him. Therefore, the neighbors may 
prevent him from buying the second plot of land. 


The Gemara continues to discuss the halakha of one whose field 
borders that of his neighbor. With regard to a gift, it is not subject 
to the halakha of one whose field borders the field of his neighbor, 
as one can give a gift to whomever he chooses. Ameimar said: If 
he wrote a property guarantee to the recipient of the gift that if 
the field is seized for payment of a debt of the giver the giver of the 
gift will compensate the recipient for his loss, it is subject to the 
halakha of one whose field borders of the field of his neighbor." 
In that case the supposed gift has the appearance of a sale, so the 
neighbor can force the recipient to sell the plot to him. 


Ifa seller sold all his property to a single person," this sale is not 
subject to the halakha of one whose field borders the field of his 
neighbor, as the seller is not required to leave out one particular 
field if the buyer is acquiring all his property. Similarly, if the seller 
sold it back to the previous owners," this sale is not subject to 
the halakha of one whose field borders the field of his neighbor. 
If a buyer bought a field from a gentile" or a seller sold a field to 
a gentile, this purchase or sale is not subject to the halakha of 
one whose field borders the field of his neighbor. 


The Gemara clarifies this ruling: If a buyer bought the field from 
a gentile it does not apply, as he can say to the neighbor: It is better 
for you that I bought the field, as I have chased away a lion" for 
you from the border; since the neighbor certainly prefers having 
a Jewish neighbor to having a gentile neighbor. If a seller sold 
a field to a gentile," the gentile is certainly not bound by the 
command of: “And you shall do that which is right and good in 
the eyes of the Lord” (Deuteronomy 6:18). The gentile is therefore 
under no obligation to refrain from purchasing this land. Never- 
theless, we certainly excommunicate’ the one who sold it to the 
gentile until he accepts upon himself responsibility for all damage 
resulting from accidents" that might befall the neighbor on the 
gentile’s account. 


NOTES 


If he sold all his property to a single person — yD33 bs 121 
any: Some commentaries explain that one does not want 
to deal with the documents of many people and would prefer 
to sell all the land to a single person (Rabbi Meir HaKohen). 
Alternatively, one would sell all of his property only if he was in 
urgent need of a significant sum of money, and therefore the 
halakha of the bordering neighbor is overlooked. 


| have chased away a lion — 'ma% "IN: The Rosh asks: Even 
if it is accepted that he performed a commendable action 
by chasing away this lion, why should this exempt the buyer 
from his obligation of: “And you shall do that which is right 
and good in the eyes of the Lord,’ and subsequently selling 
the land to the bordering neighbor? Apparently this obliga- 


tion applies only to the seller, and since this halakha was not 
in effect at the time the buyer purchased the field, it does 
not go into effect at a later stage (see Shita Mekubbetzet and 
Beit Aharon). 


Until he accepts upon himself all accidents — woybapot y 
DÀN bs: According to the Rosh this procedure is performed 
for the neighbor’ s benefit, so that he should not have to waste 
his time in litigation at a later stage. The Ra‘avad and the 
Ramban maintain that if the seller did not accept this obliga- 
tion upon himself beforehand and a misfortune occurred due 
to the gentile, the seller is considered only an indirect cause 
of the damage and is therefore exempt. 


HALAKHA 


A gift with regard to the halakha of one whose field borders 
the field of his neighbor - xs% 712 paw mana: The halakha of 
one whose field borders the field of his neighbor does not apply 
to a gift. If the deed of gift specified that the giver guarantees 
that he will compensate the recipient in the event that the 
field is seized by the giver's creditor, the halakha does apply, 
as this is considered like a sale. In that case, the neighbor may 
force the recipient to leave by paying him the value of the field 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 13:1; Shulhan Arukh, 
Hoshen Mishpat 175118, 24). 


If he sold all his property to a single person - vpz) bs 13 
any): If the owner of a field sold all his property to a single 
person, a bordering neighbor cannot remove the buyer from 
the field adjacent to his, even if he too was willing to buy all 
the seller's fields (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:6; 
Shulhan Arukh, Hoshen Mishpat 175:36). 


If he sold it to the previous owners — DiwxIT owah myn: If 
one sold a field to the one from whom he purchased it, the one 
whose field borders it may not remove him. The same halakha 
applies if he sold it to the previous owner's son, although some 
disagree with regard to this case. Nevertheless, if the bordering 
neighbor and the previous owner approached him simultane- 
ously, the bordering neighbor receives precedence over the 
previous owner (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:6, 
and in the comment of Rema; Shulhan Arukh, Hoshen Mishpat 
17537). 


If he bought it from a gentile — 133213: A bordering neighbor 
may not remove a buyer who acquired the field from a gentile 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 12:6; Shulhan Arukh, 
Hoshen Mishpat 175:38). 


One who sold to a gentile - nob D497: If one sold his field to 
a gentile the halakha of a bordering neighbor does not apply, 
since the gentile is not obligated to abide by the command 
of: “And you shall do what is right and good.” In such a case, 
the seller is excommunicated until he accepts responsibility 
upon himself for any damage that may result due to the gentile. 
Therefore, if this gentile neighbor caused any damage that a Jew 
would be liable for under Jewish law, the seller must compen- 
sate him. If this incident occurred in the seller's lifetime and he 
subsequently passed away, his son is compelled to pay from his 
father’s estate for any damage that occurred until the time of 
the father’s death. Some authorities maintain that if the court 
failed to place the seller under a ban, he cannot subsequently 
be forced to pay for any accident that occurs due to the gentile 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 12:6-7; Shulhan Arukh, 
Hoshen Mishpat 175:39-40, and in the comment of Rema). 


BACKGROUND 

We certainly excommunicate — j2A1wn xT Naw: There 
are several degrees of excommunication the community or a 
rabbinic leader can impose on an individual who acts sinfully or 
inappropriately. The partial or complete expulsion of someone 
from the Jewish people is a punishment or a means of exerting 
pressure upon him to alter his conduct. One who is completely 
excommunicated is no longer considered a member of the 
community. He is neither included in a prayer quorum nor in 
any other religious activities. It is prohibited to stand within 
four cubits of him or to have commercial dealings with him. 
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NOTES 


The mortgage [mashkanta] resides [shekhuna] with him — 
maa WNIT KMN: The early commentaries disagree as to 

whether the one to whom the field is mortgaged is consid- 
ered fully in possession of the land to the extent that he even 

has the first right of purchase over the bordering neighbor. 
Some say the neighbor does not have the first right of pur- 
chase relative to the one to whom the field is mortgaged, 
but the latter has the first right of purchase relative to the 

neighbor. Others explain that the idea of: It resides with him, 
is that the bordering neighbors cannot force the owner of the 

field to mortgage his field to one of them (Ra’avad). 


Partners — ‘mw: Some commentaries maintain that these 
partners must be bordering neighbors, but the consensus 
among the commentaries is that the same halakha applies 
even if they were not bordering neighbors at all (Rabbeinu 
Tam; Ramban). The geonim likewise state that partners to a 
deal take precedence over others. Another reason for this 
halakha is that partners rely on each other (Torat Hayyim). 
According to the Meiri, this refers to partners of a field that 
had not yet been parceled out, and therefore they are not 
considered bordering neighbors. 
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The Gemara continues: If he sold a field previously given as a 
mortgage to the one to whom it was mortgaged, this sale is not 
subject to the halakha of one whose field borders the field of 
his neighbor," as Rav Ashi said: The elders of the town of Mata 
Mehasya said to me: What is the meaning of the word mortgage 
[mashkanta |? It means that it resides | shekhuna] with the one to 
whom it was mortgaged." The Gemara asks: What difference does 
it make what the word means? The Gemara answers: It is relevant 
with regard to the halakha of one whose field borders the field 
of his neighbor in that the person to whom the field is mortgaged 
has more rights than bordering neighbors, as he lays claim to a 
measure of ownership over the land. 


If one sought to sell a distant field and to redeem, i.e., purchase 
for himself, a close one, or if he sold a bad one to redeem a good 
one," this sale is not subject to the halakha of one whose field 


borders the field of his neighbor. Rather, he may sell his field 
whenever he has the opportunity. 


Likewise, ifhe sells his field to pay for necessities, such as for taxes, 
for his wife and daughters’ sustenance, or for the burial" of one 
of his family members, this sale is not subject to the halakha of 
one whose field borders the field of his neighbor. This is because 
the Sages of Neharde’a said: For taxes, for sustenance, and for 
burial we sell a field without a proclamation," as such matters are 
pressing and urgent and should not be delayed out of consider- 
ation for the rights of a bordering neighbor. Similarly, if he sold 
the field to awoman, who does not usually chase after vendors, or 
to orphans, or to his partners," this sale is not subject to the 
halakha of one whose field borders" the field of his neighbor. 


HALAKHA 
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A mortgage and the halakha of one whose field borders the 
field of his neighbor - x11. 7a pt) NMWA: If one mortgaged 
his field and subsequently sold it to the one to whom the field 
had been mortgaged, the bordering neighbor cannot force 
the buyer to leave. If, however, the field was sold to someone 
else, the one to whom the field had been mortgaged cannot 
claim the right of the bordering neighbor. Others disagree and 
hold that the one to whom the field had been mortgaged 
can claim the right of the bordering neighbor (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 12:9; Shulhan Arukh, Hoshen Mishpat 
175:57, and in the comment of Rema). 


To redeem a close one...to redeem a good one — Sind 
ma Dinah.. .3j1p3: With regard to one who sells a bad field 
to purchase a good one or who sells a distant one to buy a 
closer one, since he is interested in this particular transaction 
he need not wait to sell to the bordering neighbor (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 12:9; Shulhan Arukh, Hoshen 
Mishpat 175:42). 


For taxes, for sustenance, or for burial — aap sain xn): 
If one sells a field to obtain money to pay his taxes to the 
government, to bury a relative, or to provide sustenance for 
his wife and daughters, the halakha of a bordering neighbor 
does not apply. The Rema maintains that this halakha includes 
one who had to buy food for himself as well. This halakha also 
applies to one who borrowed money for one of these purposes 
and paid back the debt with his land (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 12:9; Shulhan Arukh, Hoshen Mishpat17s:43). 


We sell without a proclamation — xmrtax xha 3am: A 
proclamation is issued even before selling a field belonging to 
orphans in order to obtain a better price. If it is sold to pay for 


a tax debt, pay for a burial, or to provide sustenance for a wife 
and daughters, no proclamation is required (Rambam Sefer 
Nashim, Hilkhot Ishut 12:16, 18:20, and Sefer Mishpatim, Hilkhot 
Malve VeLoveh 12:1; Shulhan Arukh, Hoshen Mishpat 109:3 and 
Even HaEzer 70:5, 93:25). 


The halakha of a bordering neighbor does not apply to a 
partner — m3992 7 12 px |W: If one sells his field to his busi- 
ness partner he takes precedence over the bordering neighbor, 
even if he is not his partner with regard to land. Some say that 
if a buyer is in desperate need of the land while the neighbor 
merely wants it to improve his comfortable estate, the halakha 
of one whose field borders the field of his neighbor does not 
apply (Ba'al HaMaor; Tosafot). Others, such as the Ramban, 
dispute this claim (Rambam Sefer Kinyan, Hilkhot Shekhenim 
12:5; Shulhan Arukh, Hoshen Mishpat 175:49). 


If he sold to a woman or to orphans. . this sale is not subject 
to the halakha of one whose field borders - .. sama mr) 
NV WT XPT DWA Aa mm: If one sold his field to minor 
orphans or to a woman, “the halakha of a bordering neighbor 
does not apply. According to the Rema, this exception does 
not apply either to adult orphans or to minors who are not 
orphans. In addition, it applies only to a woman who is unmar- 
ried or who owns property that she administers (Rema, citing 
Nimmukei Yosef). The same exception for women applies as 
well to a tumtum and a hermaphrodite, as they are possibly 
considered women. Furthermore, some authorities maintain 
that the halakha of a bordering neighbor also does not apply 
toaman who purchases a field from a woman (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 12:13-14; Shulhan Arukh, Hoshen 
Mishpat 175:47). 


PIV - TIY yew PYT VW 
PAP YT 


pan van - 037 TAM 12V 
taba - oan Taym aip otip 
Sp w amd KYY DTP DDN 
NXA 3p jaw aie” wow xn PKA 

"pin 


W? -APRON A BD PE 
PY NTT MIN TIT NPT DW A 
TIT RPT OWA PI Nh- wT 

ayn 


xb — pono mex py soy 
MT TDN biy : TOK a Www 
bya KIT PONT KI N I 
xb- xb w) wh yea — aT 

yw 


This file may not be reproduced or distributed in any form without express permission from the publisher 


If various individuals have equal rights to the field, such as both are 
bordering neighbors, but some of them are neighbors whose fields 
are adjacent to his on the side of the city, i.e., their fields are 
between the city and the field being sold; and others are neighbors 
whose fields are adjacent to his on the side of the field, i.e., their 
fields are between the field being sold and the area further from the 
city, the neighbors whose fields are adjacent to his on the side of 
the city receive precedence. 


If one is a regular neighbor and the other is a Torah scholar,’ the 
Torah scholar receives precedence. If one is a relative and the 
other is a Torah scholar, here too, the Torah scholar receives 
precedence. A dilemma was raised before the Sages: With regard 
to a neighbor and a relative," what is the halakha? Which of them 
takes precedence? The Gemara suggests: Come and hear an answer 
from the following verse: “Better a neighbor who is near than a 
brother who is far” (Proverbs 27:10). 


Iftwo people sought to acquire a field, and these coins that the first 
produces for payment are good dinars, and those coins that the 
second uses are weighed" dinars, which are preferable to the good 
dinars, this sale is not subject to the halakha of one whose field 
borders the field of his neighbor, as the owner can say he prefers 
the superior quality coins. If these coins were wrapped up and 
those were loose," this sale is not subject to the halakha of one 
whose field borders on the field his neighbor, as he may sell his 
field to the one whose money is ready to be counted. 


Ifthe neighbor said: I will go and expend effort" and bring money, 
we do not wait for him, despite his status as a bordering neighbor, 
ifsomeone else is available who is prepared to pay immediately. If 
he said: I will go bring money, we see what his financial status is: 
If he is a person who is assessed as one who can go and bring 
money without delay, we wait for him, but if not, we do not wait 
for him. 


NOTES 


A neighbor and a Torah scholar, etc. - 131 030 pnb W: 
According to some commentaries this means that they are 
both bordering neighbors and the question is which of them 
receives precedence (Tosafot). Others maintain that this inquiry 
does not concern the halakha of a bordering neighbor at all, 
but rather the question is who gets precedence when there is 
no such neighbor (Rashi). 


Good and weighed - apm yay: The Ra'avad explains that 
good coins are ones that are used easily as currency, whereas 


A neighbor, a Torah scholar, a relative - 31977 ,03n win J20: 
If two people want to buy a field and neither is a bordering 
neighbor, but one is a neighbor from the city while the other is 
aneighbor from the field, the former takes precedence. A Torah 
scholar takes precedence over both a neighbor and a family 
relative. If a neighbor and a relative both wish to purchase, the 
neighbor takes precedence. Rabbeinu Yeruham maintains that 
only a neighbor who is also a friend is included in this halakha, 
but some commentaries disagree (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 14:5; Shulhan Arukh, Hoshen Mishpat 175:50). 


Good and weighed; wrapped up and loose — Spm ya 
sway: If the bordering neighbor and the other buyer both 
brought money to purchase the field and the coins of the 
latter were superior to those of the neighbor or can be used 
more easily as currency, the halakha of the bordering neigh- 
bor does not apply. The halakha is the same if these coins 


HALAKHA 


weighed coins weigh the proper amount but are not used 
easily as currency. 


Wrapped up and...loose — »w...1 "¥: The Rosh maintains 
that neither of these types is invariably preferable to the other, 
as one sometimes wants wrapped-up money while at other 
times he prefers loose coins. According to the Rashba this refers 
to coins that were bound together as a type of deposit, which 
the recipient may not spend until the owner of the deposit 
comes and agrees to that particular usage (see Ra‘avad). 


were wrapped up while the others were loose. Moreover, the 
Rema adds that in any case that involves a loss to the seller, he 
need not relinquish his rights due to the bordering neighbor 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 14:1; Shulhan Arukh, 
Hoshen Mishpat 175:53). 


| will go and expend effort, etc. — ^3) MWY) boon: If the bor- 
dering neighbor said to the seller: Wait for me while | expend 
effort in finding money to pay, the seller is not obligated to 
wait for him and he has forfeited his rights. In a case where he 
simply said: | will go and get the money, if he is assessed as one 
who can do so without delay then they wait for him to bring 
the money, but if not, the seller need not wait. Some say that 
if the bordering neighbor was unaware of the sale but when 
he found out he expressed a desire to buy the field, they wait 
for him to bring the money (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 14:1; Shulhan Arukh, Hoshen Mishpat 175:25). 
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—— NOTES 
Land for houses — mab ky: This passage apparently 
refers to houses whose proprietors do not have any right 
of ownership over the land. Rabbeinu Tam, in a lengthy 
discussion in Sefer HaYashar, maintains that the halakha of 
one whose field borders the field of his neighbor does not 
apply to houses at all. 


Jagged edge of rock [meshunita] - Kyaw: Other inter- 
pretations of meshunita include a high range of hills, a ditch 
or cleft, and non-fruit-bearing trees (Rabbeinu Hananel). 


LANGUAGE 
Diagonal [karnazil] - Sap: This word is written either as 
karnezol or as karnazil. It has been interpreted as a form of 
the word keren, horn, possibly a reference to an angle [keren 
Zavit| or a diagonal [karna azil] or the like. Modern Hebrew 
has accepted the use of alakhson, a word of Greek etymol- 
ogy, to denote a diagonal. 


BACKGROUND 
They divide it with diagonal lines - Supa ay ube: 
Peneghbeor À 


Neighbor Č 


Lot split evenly between the four neighbors 
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If the land belonged to one person and the houses on the land 
belonged to another one," the owner of the land prevents the 
owner of the houses from selling his houses to someone else, as 
he has the first right of purchase. By contrast, the owner of the 
houses does not prevent the owner of the land from selling his 
land, as one can change his place of residence with relative ease, so 
he is not considered tied to the land. Similarly, if the land belonged 
to one and its palm trees to another one, the owner of the land 
can prevent the owner of the palm trees from selling the trees to 
another, but the owner of the palm trees cannot prevent the 
owner of the land from selling his land to another. 


Iftwo people wanted to purchase the land, but one desired the land 
for building houses" and the other wished to purchase the land 
for planting," the settling of the land through construction of 
houses is preferable, and this sale is not subject to the halakha 
of one whose field borders the field of his neighbor. Therefore, he 
may sell to the one who wants to build a house there, even if he is 
not a bordering neighbor and the other potential buyer is. 


If a jagged edge of rock™ or a row of palm trees served as a bar- 
rier between two bordering fields, we see whether any open space 

exists. If the owner of the adjacent field can insert even a single 

furrow there that comes into contact with the other field, this sale 

is subject to the halakha of one whose field borders the field of 
his neighbor. But if sufficient space for a furrow does not exist, this 

sale is not subject to the halakha of one whose field borders the 

field of his neighbor. 


In a case of those four bordering neighbors" who surround a 
field that is for sale from all four sides, if one of them preceded 
the others and purchased it, his purchase is a valid purchase and 
the others cannot object. And if they all came simultaneously 
to purchase it, then they divide the plot of land, with two bisecting 
diagonal! lines’ so that each receives a portion near his field. 


HALAKHA 


The land belonged to one person and the houses to 
another one — TTAN T7 KYW: In a case where the land 
itself belonged to one person while the building or trees were 
owned by another, if the owner of the building or the trees, 
respectively, had rights to use the land, both the owner of 
the land and the owner of the building or trees, respectively, 
are considered bordering neighbors. Consequently, if any of 
them sells his share, the other can force the buyer out, even if 
the buyer is himself a bordering neighbor. If the owner of the 
building or the trees had no rights to use the land at all, he 
does not retain the rights of a bordering neighbor. The owner 
of the land is still considered a bordering neighbor relative to 
the building. 

With regard to a case of a house and an upper story, each 
owned by a different person, the Rema rules that each of 
them is considered a bordering neighbor. The Sma and the Taz 
disagree, and the Netivot HaMishpat rules likewise (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 12:16; Shulhan Arukh, Hoshen 
Mishpat 175:51). 


For building and for planting - myth) maa: If the bordering 
neighbor wished to purchase the iand in order to plant, while 
the other potential buyer sought to purchase it to build a house 
there, the latter takes precedence due to the importance of 
settling the land. Some say that if the bordering neighbor wants 
to plant trees specifically, he retains his right, as this type of 


planting is considered more important (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 142; Shulhan Arukh, Hoshen Mishpat175:26). 


A jagged edge of rock — mwn: With regard to a case of an 
uninterrupted row of palm trees that serve as a barrier between 
one field and another, or a barrier formed by a tall building or 
a trench, if it is possible to insert even a single furrow into the 
space between the fields so that the fields can be joined, the 
owners of the neighboring fields are considered bordering 
neighbors, but if this cannot be done, they are not considered 
bordering neighbors (Rambam Sefer Kinyan, Hilkhot Shekhenim 
12:17; Shulhan Arukh, Hoshen Mishpat 175:27). 


Four bordering neighbors — 39% 934 TY: If the field for 
sale was surrounded on four sides by four bordering neighbors, 
they each have equal rights to it, and they each have the right 
to purchase part of it by means of dividing the field with bisect- 
ing diagonals. If there were two bordering neighbors located 
on the same side, they receive one portion that they share 
between them. These halakhot apply only if they all arrived 
simultaneously to acquire the field, but if one of the bordering 
neighbors arrived before the others and acquired the field, it 
belongs entirely to him. The Maggid Mishne holds he should sell 
it to all of them together ab initio, although some authorities 
dispute this ruling (Rambam Sefer Kinyan, Hilkhot Shekhenim 
12:5; Shulhan Arukh, Hoshen Mishpat 175:1). 
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One wh ives a field" fı i 
MISHNA ne who receives a fie Tom another to 


cultivate for a few years," i.e., fewer than 
seven, may not plant flax’ in it, as flax greatly weakens the soil, and 
if a sycamore tree was growing in the field, he does not have rights 
to the beams fashioned from the branches of the sycamore” tree. 
Therefore, he may not cut down its branches for his own use, as 
it takes many years for new ones to grow. If he received the field 
from him for seven years, in the first year he may plant flax in it, 
and he does have rights to the beams fashioned from the branches 
of the sycamore tree. 


G E M ARAT says: Although he does not have 


rights to the beams fashioned from the 
branches of the sycamore tree, he does have rights to the value of 
the enhancement of the sycamore tree, i.e., the value of its growth 
that occurred while he was cultivating the field. And Rava says: He 
does not even have rights to the value of the enhancement of the 
sycamore tree. 


The Gemara raises an objection to Rava’s opinion from a baraita: 
With regard to one who receives a field from another to cultivate 
and his time to leave arrives, the court appraises its value for 
him. What, is it not that the court appraises for him the value 
of the enhancement of the sycamore or other trees? The 
Gemara responds: No, the court appraises for him the value of 
the vegetables and beets™ left in the field. 


The Gemara challenges: Ifit is referring to vegetables and beets, let 
him uproot and take them. The Gemara explains: It is referring 
to a case where the market day has not yet arrived, so that if he 
uproots them now he will not be able to sell them. He therefore 
leaves them for the owner of the land and receives money instead. 


The Gemara suggests: Come and hear another proof from a baraita: 
In the case of one who receives a field from another to cultivate and 
the Sabbatical Year arrived, the court appraises it for him. The 
Gemara first expresses puzzlement over the baraita itself: Does the 
Sabbatical Year release land from the one who contracted to culti- 
vate it? The arrangementis in effect it during this time, so why is there 
aneed for an appraisal? The Gemara responds: Rather, say that the 
baraita reads as follows: In the case of one who receives a field 
from another to cultivate and the Jubilee Year’ arrived," the court 
appraises it for him. 


BACKGROUND 


Flax — Awe: Cultivated flax, Linum usitatissimum L., is an annual 
plant that grows erect to a height of 40-120 cm, and whose 
flowers are blue or white. Its stiff stalks contain flax fibers, and 
oil is extracted from its seeds. After the plant is cut, the stalks are 


soaked in water, called mei mishra in the 


attach the fibers to the stalks 
he shell is beaten and opened, and the 


Sycamore - mapw: The sycamore tree, Ficus sycomorus, is a tall, 


broad species ‘elated to the common 


of the sycamore are edible, it is mostly grown for its wood, as 
beams fashioned from sycamore branches are large, wide, and 
relatively lightweight. The sycamore tree must be left to grow 
for several years until it reaches sizeable dimensions, at which 
point the wood is cut, while part of its trunk is left for a few 
more years to allow the branches to grow back and more wood 


to be harvested. 


Old sycamore with a hollow trunk 


or several days. Various bacteria then cause the materials that 
o decompose. Following that, 


he purpose of weaving linen, known as bad or sheish in the 
anguage of the Torah. The flax plant has been cultivated since 
ancient times, especially in ancient Egypt. 


anguage of the Sages, 


fibers are extracted for 


fig. Although the fruit 


NOTES 

One who receives a field, etc. — Ia TW bapan: Accord- 
ing to Rashi this mishna refers only to a tenant farmer, but 
a contractor may plant whatever he wants. The Ramban 
disagrees, as he maintains that even a contractor may 
not alter the terms of the agreement. The Ran explains 
in accordance with Rashi and adds that a contractor may 
plant whatever he chooses because the owner of the field 
did not specify what he must plant. 


The court appraises for him the vegetables and beets — 
xpo) xpY b paw: The Gemara explains that this refers 

to a situation where the market day had not yet arrived. 
In that case, if the vegetables are not yet fully ripe the 

owner of the field retains a portion of them, as his land 

is still nurturing their growth. By contrast, the phrase: The 

court appraises its value for him, indicates that the tenant 
receives the entire value of the vegetables. The Rashba 

maintains that there is no difference in this regard, and that 
the Gemara merely offered an example. With regard to the 
halakha, everyone agrees that the cultivator is entitled to 

part of the vegetables even if they are not fully grown. 


HALAKHA 


One who receives a field... fora few years — mw bapan 
niyn Dy: One who receives a field from another for a 
‘ew years may not plant flax there. In addition, he does not 
have the right to take the branches of the sycamore trees, 
nor the value of any enhancements to trees that grew of 
heir own accord. He is entitled to compensation for the 
oss of produce resulting from the growth of the trees in 
he area he was cultivating, provided that the trees grew 
in a place suitable for the growth of the crop he planted. 
Others, such as the Rosh, maintain that if he claims that 
he would have planted trees there even had they not 
sprouted on their own he is entitled to the value of a por- 
ion of the trees as though he planted them. If he received 
he field for a period of at least seven years, he may plant 
flax in the first year, and he is entitled to the branches 
rom the sycamore tree (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 8:3; Shulhan Arukh, Hoshen Mishpat 325:1). 


The court appraises for him the vegetables and beets — 
xp) xpY b paw: If the time arrived for the cultivator 

of a field to leave and there were vegetables that had not 

yet fully grown, or if the market day had not yet arrived, 
the court appraises them for him and he collects this sum 

from the owner of the land (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:3; Shulhan Arukh, Hoshen Mishpat 327:1). 


One who purchases a field and the Jubilee arrives — 
bain pan mw npibn: lf one bought an ancestral field and 

planted trees there which flourished, when the field is 

returned in the Jubilee Year, the value of the improvement 
of the trees is evaluated and the buyer collects this sum 

(Rambam Sefer Zera’im, Hilkhot Shemitta VeYovel 11:8). 


BACKGROUND 


Jubilee Year - bar: The Jubilee Year is the fiftieth year 
following seven Sabbatical cycles of seven years. Its status 
is unique in a number of ways. First, all of the agricultural 
halakhot that are followed in the Sabbatical Year must 
be observed in the Jubilee Year. In addition, all Hebrew 
slaves, including those who agreed to continue in ser- 
vitude beyond their initial obligation, are emancipated, 
and ancestral fields that have been sold are returned to 
their original owners (see Leviticus 25). The emancipa- 
tion of the slaves and the restoration of the fields takes 
place after Yom Kippur. The Jubilee Year is observed only 
when the majority of the Jewish people are living in Eretz 
Yisrael. Consequently, its observance was discontinued 
toward the close of the First Temple period and was never 
renewed. 
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NOTES 

A full-fledged sale - syy sgvat: Since this was 
a full-fledged sale, the halakha is that the buyer 
receives all rights to the item unless it was 
specified to the contrary. Although the field will 
eventually be returned in the Jubilee Year, the 
ransaction is not viewed as a temporary deal 
but as a complete sale that is later revoked. 


A palm tree and it grew thick — Dore) xp: 
The difference between the thickening of the 
ree and the palm trees that sprouted is that 
he cultivator is entitled to anything that will 
be cut and removed. With regard to the addi- 
ional thickness of a date palm, which remains 
attached to the ground, he has no rights at all 
(Rid). 


You have revealed your intention that you 
acted to take, etc. - .bpwnbt qaytx mds 
^d AAAY: Most commentaries agree that the 
determining factor here is what he intended to 
plant. If he sought to plant trees he is entitled to 
the improvement of the trees when they grow 
of their own accord, but since he wanted to 
grow produce that could be entirely removed 
he does not retain any rights to the improve- 
ment of the trees. Although Rav Pappa could 
have made the former claim, he was one who 
“speaks truth in his heart” (Psalms 15:2; see 
Makkot 24a) and would not state a claim that 
was not true (Rashba). 

Some commentaries maintain that it makes 
no difference what he intended to grow, be it 
hay, saffron, or anything else; the determin- 
ing factor is the purpose for which he initially 
accepted the land. Since in this case he did 
so to plant hay, it is not relevant whether he 
intended to plant trees (Rid). This is also the 
ruling of the Rambam. 
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The Gemara asks: But still, this is difficult; does the Jubilee Year 
release the term of a contractor? The Merciful One states: “Perma- 
nently” (Leviticus 25:23), which indicates that only land that was 
permanently sold returns to its owner, whereas land that was rented 
does not revert to the owner at the Jubilee Year. Rather, say that 
the baraita reads as follows: In the case of one who purchases a field 


from another and the Jubilee Year arrives, the court appraises it 
for him. 


And if you would say that so too here it means that the court appraises 
it for him with regard to vegetables and beets, this cannot be, as 
vegetables and beets in the Jubilee Year are ownerless. This is because 
the Jubilee is like the Sabbatical Year in that any produce that grows is 
ownerless and may be taken by anyone. Rather, is the baraita not 
referring to the enhancement of the value of the sycamore that 
occurred during the time he had owned the field? It must be referring 
to this, and therefore presents a difficulty to Rava. 


Abaye interpreted the baraita so that it is in accordance with the 
opinion of his disputant Rava: There it is different, as the verse states: 

“Then the house that was sold shall go out... in the Jubilee” (Leviticus 
25:33), which teaches that the house or field that was sold returns 
to its owner, but the value of its enhancement does not return, but 
remains with the buyer. The Gemara asks: If so, let us derive from it a 
general halakha that the value of enhancement need not be returned. 
The Gemara answers: The two cases are dissimilar, as there, in the 
baraita, it is a full-fledged sale," and the Jubilee released it, as it is a 
release of the King, a Divine decree. Since the buyer had been in 
full ownership of the field, he keeps the value of the enhancement 
that occurred while it was his. By contrast, one who receives a field to 
cultivate is not an owner. 


The Gemara relates: Rav Pappa received land as a contractor for grow- 
ing hay. During the time he was cultivating it, palm trees sprouted in 
the ground. When he left the land he said to the owners of the field: 
Give me the value of the enhancement to the field from the palm trees. 
Rav Sheisha, son of Rav Idi, said to Rav Pappa: If that is so, i.e., 
if your claim is justified, then in a situation where there was a palm 
tree and it grew thick," so too would the Master, i.e., Rav Pappa, want 
to be paid for the value of the tree’s enhancement? Rav Pappa said 
to him: There, in that theoretical case, the cultivator did not descend 
to the field with that possibility in mind, as the cultivator considered 
only the consumption of the date palm’s fruit, not its growth. Here, in 
my case, I did indeed descend to the field with this in mind, as I 
anticipated receiving compensation for any growth of the field. 


The Gemara asks: In accordance with whose opinion did he make this 
statement? Is it not in accordance with the opinion of Abaye, who 
says that he does have rights to the value of the enhancement of the 
sycamore? The Gemara refutes this claim: You may even say that he 
holds in accordance with the opinion of Rava, as there the cultivator 
suffers no loss when the sycamore grows in the field, so he is not 
entitled to the value of the enhancement as compensation. By contrast, 
here there is a loss, as the palm trees that sprouted occupied space 
designated for hay. 


Rav Sheisha said to Rav Pappa: But here too, the owner of the field 
can say: What loss have I caused you? I have caused you to lose a 
handful of hay. Take a handful of hay and go. Rav Pappa said to him: 
I claim that I grew garden saffron there. He claimed that he lost land 
that he could have used for the cultivation of expensive produce, not 
only hay. Rav Sheisha said to him: Even so, you admit that you wanted 
the land for other plantings, not to plant palm trees, and you have 
thereby revealed your intention that you acted so as to take" the 
produce and leave. Take your garden saffron and leave, as you have 
rights only to the value of wood alone. Since you did not mean to grow 
these trees, you are entitled only to the price you could have received 
for the palm trees had you uprooted them and sold them as wood 
during the time you cultivated the field. 
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The Gemara relates another incident: Rav Beivai bar Abaye’ 
received land to cultivate and he surrounded it with a fence made 
of earth. In the meantime, trees sprouted in it. When he left the 
field he said to the owners: Give me my value of the enhancement 
of the trees that sprouted. Rav Pappi said: Is it because you come 
from unfortunate people” that you say unfortunate and unsound 
words? Abaye’s family came from the family of Eli, whose descen- 
dants were sentenced to die at a young age. Rav Pappi explains: Even 
Rav Pappa said only that he is entitled to the value of the enhance- 
ment of the palm trees when he has suffered a loss, as they take up 
part of the field. Here, by contrast, what loss do you have? As the 
trees sprouted in a place that would have been left unplanted, you 
have not lost anything and you are not entitled to compensation. 


§ The Gemara relates: Rav Yosef had a certain planter whose job 
it was to plant trees, similar to a sharecropper. He died" and left 
behind five sons-in-law. Rav Yosef said: Until now I had to deal 
with only one person; now there are five." Until now they did not 
rely on each other to plant the trees and did not cause me a loss, 
as the responsibility was their father-in-law’s, but now that they are 
five they will rely on each other to plant the trees and cause me a 
loss. In light of these considerations, he decided to discontinue the 
agreement with them. Rav Yosef said to them: If you take the value 
of your enhancement that you brought to the field and remove 
yourselves, all is well, but if not, I will remove you without giving 
you the value of the enhancement. 


Rav Yosef explains his statement: As Rav Yehuda says, and some 
say it was Rav Huna, and some say it was Rav Nahman: With 
regard to this planter who died, his heirs may be removed without 
receiving the value of the enhancement. The Gemara comments: 
But this is not correct," as the halakha is not in accordance with 
this opinion. 


The Gemara relates another incident. There was a certain planter 
who said to the owner: If I cause a loss to the vineyard by ruining 
its plants I will leave the field. Ultimately, he indeed caused a loss 
to the plants, but some enhancement from the time he began did 
still exist." Rav Yehuda said: He leaves without receiving payment 
for the enhancement, while Rav Kahana said: He leaves and takes 
the payment for the enhancement resulting from his work. And 
Rav Kahana concedes that if he said: If I cause a loss I will leave 
without receiving payment for the enhancement, he indeed leaves 
without receiving payment for the enhancement. Conversely, Rava 
said: A promise of this kind, which he does not expect to have to 
fulfill, is a transaction with inconclusive intent [asmakhta], and 
the halakha is that an asmakhta does not effect acquisition and is 
therefore not legally binding. 


The Gemara asks: And according to Rava, in what way is it differ- 
ent from that which we learned in a mishna (104a) that the recipi- 
ent of the field stipulates: If I let the field lie fallow and do not 

cultivate it I will pay with the best-quality produce, in which case 

he is obligated to fulfill his promise? The Gemara answers: There, 
he pays for the loss he caused, while here, we deduct from him 

the loss that he caused, and we give him the other portion of the 

money. He does not forfeit all that was due to him just because some 

of his plantings were unsuccessful. 


HALAKHA 


Planter died - »aw xon: If someone received a field for a 


he publisher 


PERSONALITIES 


Rav Beivai bar Abaye - aX 33 103 27: Rav Beivai 
was a fifth-generation Babylonian amora and appar- 
ently the son of Abaye, Rava's friend and colleague. 
There is no available information with regard to 


the identity of his teachers. Presumably, he s 


with his father and the other Sages of the 
generation. He engaged in halakhic dis 


udied 
previous 
cussions 


primarily with Rav Pappa and Rav Huna, son of Rav 


Yehoshua. Apparently, he lived in Pumbedi 


a and 


worked with his father as a farmer. His statements 


appear throughout the Talmud, although 
headed his own yeshiva. Rav Beivai engag 


he never 
ed in the 


study of esoterica, and many of his statements in 


that area are found in the Talmud. 


NOTES 


Come from unfortunate people [mimmulaeéi] - 
dian amy: Various interpretations have been 


offered for this expression, which appears i 


places in the Talmud. One opinion is that 
mulaei means truncated and flawed, an 


to Rav Beivai’s ancestry from the family of 


were cursed to die at a young age (see 
2:32-33). Others maintain that Memala is t 


n several 
he word 
allusion 
Eli, who 
| Samuel 
he name 


of the place where Eli's descendants lived (based 
on Bereshit Rabba). By contrast, the Arukh cites 


an explanation that memala means exa 


ted and 


great, and this statement therefore means: Since 
you come from great people like Abaye and Rabba, 


you teach great ideas. 


Now five — Awan xmwit: The Ramban w 


rites that 


these are considerations of piety, as according 
to the letter of the law the agreement with the 


original planter does not transfer to his 


children 


by inheritance. Rav Yosef was supplying a rational 


basis for his decision that t 
and accept. 


ey would understand 


But this is not correct — K’ xop why: The Rivan 


cited in Tosafot, 109b) main 


ains that the statement 


attributed to Rav Yehuda was never stated at all, 


Tosafot raise several difficulties with this 


and Rav Yosef said so only as a threat to the heirs. 


interpre- 


tation. Other commentaries contend that although 


the actual statement was 
precise manner in which i 
uling halakha is essentially accurate, and 
bam rules accordingly. 


= 


not formulated in the 
was transmitted, the 


the Ram- 


Planter...who caused a loss — 7»DdX.. wba: In a location 


nothing, this condition is disregarded as an asmakhta, and he 


fixed period of time and “Subsequently died and left behind a 
son, the owner may not demand payment for what the father 
ate. Similarly, the son is not entitled to everything that was 
agreed upon with his father. Instead, the court appraises the 
value of what he did until his death and this sum is given to his 
son (Shulhan Arukh, Hoshen Mishpat 329:1). 


where the custom is that one who plants trees receives half 
of the value of the enhancement and his planting resulted 
in both losses and enhancements, half of the enhancement 
is calculated, from which the amount of the loss he caused is 
deducted, and he receives the remainder of the sum. Even if 
the planter stipulated that if he causes a loss he should receive 


forfeits only the actual loss, in accordance with the opinion of 
Rava (Rambam Sefer Mishpatim, Hilkhot Sekhirut 10:6; Shulhan 
Arukh, Hoshen Mishpat 330:2). 
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NOTES 
A teacher of children — 997 "1a: According to Rashi the 
reason is that his students will absorb his errors, which will 
be hard to correct later. Other commentaries question this 
interpretation, as it is apparently the opposite of Rava's own 
opinion (see Bava Batra 21a). Some differentiate between 
mistakes the children make on their own and those of the 
teacher. The Rif maintains that this refers to a teacher who 
beats his pupils or is unable to control them. Josafot (Bava 
Batra 21b) offer a third explanation, that the irretrievable loss 
is the lost time. 


A ritual slaughterer — maw: It is clear that if a ritual slaugh- 
terer renders the animal meat forbidden he must pay for the 
damage. There is an additional loss that might be incurred 
if, for example, the ritual slaughterer rendered the meat 
forbidden, and as a result a host is unable to honor his guests 
properly by serving them meat. This would be cause for the 
ritual slaughterer’s dismissal (Rabbeinu Yona). With regard 
to the halakha itself, the Ra’avad maintains that the offender 
is not removed from his post immediately, but only after 
several incidents of this kind. 


Perek IX 
Daf109 Amudb 


NOTES 
A town scribe [safar] — xy 15D: Some commentaries cite 
an explanation, based on Rashi (97a), that this refers to a 
barber [sapar], as a bad haircut that causes shame is also 
considered a loss that cannot be undone (Rabbeinu Yeho- 
natan of Lunel). 


To ascend to Eretz Yisrael - bywa xed pond: If he does 
not have a good enough reason for leaving he may not do 
so without the owner's consent, and if he leaves regardless, 
he is not entitled to the value of the enhancement (Rid). 


HALAKHA 

Are considered forewarned — oytiy1 maa: With regard 
o a planter who caused a loss, a ritual slaughter who invali- 
dated the animals he slaughtered, a bloodletter who injured 
someone, a scribe who erred in writing documents, and a 
eacher who taught improperly, in all these cases, where the 
oss cannot be restored, they are removed from their posts. 
The Rema, citing the Tur, states that the same halakha applies 
when these professionals work for a private individual. Some 
authorities maintain that although they must certainly pay 
or the loss immediately and no warning is required, they are 
not removed from their posts until they have made enough 
mistakes to establish a presumption of error (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut10:7; Shulhan Arukh, Hoshen Mish- 
pat 306:8, and in the comment of Rema). 


A planter who leaves — ponpan baw: If a planter planted 
trees and left with the permission of the landowner (Rema, 
citing Nimmukei Yosef), so that the owner of the land had to 
hire the services of a sharecropper, the owner takes half the 
crop as before, the sharecropper receives the usual amount 
of a sharecropper, and the planter is entitled to the rest. This 
ruling is in accordance with Rav Ashi, as most authorities, 
including the Rif, the Rambam, the Ra‘avad, and the Rosh 
rule in accordance with his view (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut10:6; Shulhan Arukh, Hoshen Mishpat 330:3). 
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The Gemara relates that Runya was the planter of Ravina. He 
caused a loss, and Ravina removed him from his field. Runya 
came before Rava and said to him: Let the Master see what 
Ravina has done to me. Rava said to him: Ravina did well, as 
you caused him a loss. Runya said to him: But Ravina did not 
warn me beforehand. How can he force me to leave without prior 
warning? Rava said to him: In this case it is not necessary to 
provide a warning. The Gemara comments: Rava conforms to 
his line of reasoning, as Rava said: With regard to a teacher of 
children," a planter, a ritual slaughterer," and a bloodletter, 


and a town scribe" who drafts documents on behalf on the local 
residents, all of these are considered forewarned." Therefore, any 
loss incurred due to them is deducted from their wages, and they 
are fined without the need for prior warning. The principle of this 
matter is: With regard to any loss that is not recoverable they are 
considered forewarned. 


O The Gemara relates: There was a certain planter who said to the 
owner of the field: Give me the value of my enhancement because 
I wish to ascend to Eretz Yisrael.“ The owner came for a ruling 
before Rav Pappa bar Shmuel, who said to him: Give the planter 
the value of his enhancement. Rava said to Rav Pappa bar Shmuel: 
Did he alone enhance the field, while the land did not enhance it? 
He cannot be credited with all the improvement. Rav Pappa bar 
Shmuel said to Rava: I am telling you that he is entitled to half the 
value of the enhancement. Rava said to him: Until now the owner 
of the land would take half and the planter would take half, while 
the planter would work the field. Now the owner also needs to 
give a portion to the sharecropper, so that the sharecropper 
will continue working the field. Rav Pappa bar Shmuel said to 
him: I am telling you to give him one-quarter of the value of the 
enhancement, half of the sum to which he is entitled. 


Rav Ashi thought to say that when he referred to one-quarter he 
meant one-quarter that is one-sixth, i.e., one-quarter of the sum 
due to the owner, as the sum due to the owner is two-thirds of the 
entire yield. This payment would therefore amount to one-sixth of 
the total. As Rav Minyumi, son of Rav Nahumi, said: In a location 
where the planter takes half the fruit and the sharecropper takes 
one-third, with regard to a planter who wants to leave, we give 
him his share of the value of the enhancement and remove him 
in such a manner so that the homeowner should suffer no loss. 


Granted, if you say that he meant one-quarter that is one-sixth, 
this is well and the calculations are in order, but if you say he 
referred to an actual quarter, the homeowner suffers the loss of 
half of one-sixth. This is because if the owner had paid the planter 
initially he would have given him only one-half, whereas now he 
must give the planter one-quarter and the sharecropper one-third. 
He thereby pays an extra twelfth. 
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Rav Aha, son of Rav Yosef, said to Rav Ashi: Let the planter say 
to the owner: You give your portion to the sharecropper,’ and I 
will do what I wish with my portion. I performed my half of the 
work properly, so why should I suffer a loss because you want to 
pay the sharecropper? Rav Ashi said to him: When you reach 
the tractate of: The slaughter of sacrificial animals," i.e., tractate 
Zevahim, come and ask this difficulty to me. In other words, your 
question is a good one, worthy ofa difficult tractate full of complex 
reasoning such as Zevahim. 


With regard to the matter itself, Rav Minyumi, son of Rav Nahumi, 
said:" In a location where the planter takes half the fruit and the 
sharecropper one-third, with regard to a planter who wants to 
leave, we give him his share of the value of the enhancement and 
remove him in such a manner so that the homeowner should 
suffer no loss. Rav Minyumi, son of Rav Nahumi, further said: 
With regard to an old vine" in a vineyard, the planter receives half. 
Although he did not plant the vine, since he was placed in charge 
of the entire vineyard, he receives a portion of that which was there 
before. If a river flooded" the vineyard and the owner and the 
planter come to divide the trees that fell down, the planter receives 
one-quarter. 


§ The Gemara relates: There was a certain man who mortgaged 
an orchard to another, i.e., the creditor, for ten years in order that 
the latter should use the profits gained from the orchard as repay- 
ment of the debt. But the orchard aged" after five years and no 
longer produced quality fruit. Consequently, the only way to pro- 
ceed was to cut down its trees and sell them as wood. Abaye said: 
This wood is considered as produce’ of the orchard, and therefore 
the creditor is entitled to cut them down and sell them. Rava said: 
The wood is classified as principal" and is therefore viewed as part 
of the orchard itself. Consequently, the creditor has no rights to the 
wood itself, but other land is purchased with the profits from the 
sale of the wood and the creditor consumes the produce of that 
land until the debt is repaid. 


The Gemara raises an objection against this from a baraita that 
discusses the halakhot of a mortgage: If the tree dried up or was 
chopped down, it is forbidden for both the creditor and the debtor 
to take it for themselves. How should they proceed? It is sold for 
wood, and land should be purchased with the proceeds, and 
he, i.e., the creditor, consumes the produce from that land. The 
Gemara clarifies: What, is it not referring to a dry tree that is 
similar to one that was chopped down, in that just as the tree 
was chopped down at its proper time, so too, the tree dried at 
its proper time? And yet the tanna teaches that land should 
be purchased with the money and the creditor consumes 
the produce. Apparently, the wood is considered part of the prin- 
cipal, not the profits. This supports Rava’s opinion and presents a 
difficulty to Abaye. 


An old vine. ..a river flooded - Km nav... x2 NDIP: A planter 
who takes half the fruit is also entitled to half of the old vines. 
If the vineyard was flooded by a river or uprooted in the wind 
he receives only one-quarter. The Gra and the Arukh HaShulhan 
accept the ruling of the Tur that in the latter case he receives 
only one-sixth, in accordance with Rav Ashi (Shulhan Arukh, 


Hoshen Mishpat 330:4). 


Mortgaged an orchard...but it aged — wp1...xDT19 pawn: 
If one received an orchard as a mortgage for ten years and it 
dried up during this time, its wood should be sold. The proceeds 


HALAKHA 


from the sale should be used for the purchase of land, whose 
produce the creditor consumes until the end of the mortgage 
period. It is prohibited for both individuals to use the trees them- 
selves, out of concern for interest. The Ra’avad maintains that the 
reason it is prohibited for the creditor is to ensure that the princi- 
pal should not be consumed, while it is prohibited for the debtor 
because it is currently on lien to the debtor. The same halakhot 
apply in the case of one who rents an orchard from another. The 
halakha here follows Rava in opposition to Abaye, as in almost 
all of their disputes (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
7:5 and Maggid Mishne there). 


NOTES 


You give your portion to the sharecropper — K732 MIN 
xpd myar hn: The commentaries discuss the opin- 
ions of Rav Ashi and Rav Aha, son of Rav Yosef, at length. 
One explanation of Rav Aha’s opinion is as follows: The 
planter says to the owner that he should give his share to 
the sharecropper, but the planter believes that with regard 
to his own share, perhaps he can find a sharecropper to 
work the field for a smaller payment (Rabbeinu Hananel). 
The Rosh explains that according to Rav Aha the planter 
has certain rights to the land itself (see Tosafot), and he 
is consequently entitled to his half even if he is evicted 
(see Gra). 


When you reach the tractate of the slaughter of sac- 
rificial animals - wp nome mon *D: Rashi explains 
this reaction as a praise of Rav Ahas i question, and the 
Ra'ah and the Ba'al HaMaor seem to concur. Most com- 
mentaries, including Rabbeinu Hananel and the Arukh, 
maintain that this cannot be the case, especially in light 
of the well-known consideration that the tractates of 
Nezikin are more analytical than tractate Zevahim, which 
mainly consists of traditions handed down through the 
generations (Ramban). Consequently, they understand this 
expression as a rejection of the difficulty: When you have 
learned much of the Talmud and reach tractate Zevahim in 
the order of Kodashim, you will realize that your question 
is not problematic at all. From the ruling of the Rambam, 
it appears that he also understood the Gemara this way. 


With regard to the matter itself Rav Minyumi...said — 
VII I7 VIN ND: The commentaries are puzzled as to 
why the Gemara repeats this statement of Rav Minyumi, 
as it neither analyzes nor adds anything to the previous 
discussion. The Rosh explains that it is mentioned only 
as an introduction to Rav Minyumi’s second statement. 
Another possibility is that the Rif had a different version 
of the Gemara, according to which there is a difference 
between the original version of Rav Minyumi’s statemen 
and the second version that appears here. 


An old vine [kofa] - x39 xip: Rabbeinu Hananel and the 
Arukh explain that here the planter exerted himself to plan 
entirely new vines as replacements for the old one, which 
is the reason he receives half. Conversely, if the ground o 
the vineyard was made soft due to an overflowing river, 
the land is ready for planting, and the planter need not toi 
as much. Therefore, he is entitled to only one-quarter. The 
Sma, citing Rashi, suggests an alternative explanation o 
the difference between the two cases: The aging of a vine 
is a natural occurrence, and the planter initially undertook 
the job in order to receive the wood. By contrast, the river 
overflowing is not an event that can be anticipated ahead 
of time, and therefore he receives only one-quarter. 

The Ra’avad interprets the word kofa as a beam, and 
explains that it refers to the beam of a vine that became 
wormy over time and must be replaced. In this case, the 
planter is entitled to half the value of the beam. 


o% 


It is produce — "7 xP: Even according to Rav’s opinion 
(see 79a) that the principal may not be entirely consumed, 
here the halakha is different, as they knew the plants 
would grow old and had the wood in mind when they 
made their agreement, as opposed to that case, when the 
donkey died unexpectedly (Rosh, 79a). 


It is classified as principal — 17 Xap: Similar to the previ- 
ous note, even Shmuel, who rules in the case of a donkey 
(see 79a) that the principal may be destroyed, might agree 
here that the wood is treated as principal. The difference 
is that there they have no possibility of buying another 
donkey for the value of its carcass and consequently the 
principal is irretrievably lost; here they can purchase a 
certain amount of land that will bear produce (Rosh, 79a). 
Alternatively, in this case the planter intended to take only 
the produce, and therefore has no rights to the principal 
at all (Ran). 
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HALAKHA 


If she had old vines and olive trees bequeathed to her - 
ppt on 039a Ao baa: With regard to the case of a wife 
who inherited olive trees and vines, if she did not inherit the 
and on which the trees and vines were growing, and they 
cover the cost of their upkeep, then they should not be sold 
because they are assets of her paternal family. This ruling, 
which is accepted by the Rif and the Rosh, is based on the 
Jerusalem Talmud. If the trees and vines do not produce 
enough profit to justify their maintenance, they should be 
sold for wood and the proceeds used for the purchase of 
and for the woman, with her husband retaining the right 
o consume its produce (Rambam Sefer Nashim, Hilkhot 
Ishut 22:23; Shulhan Arukh, Even HaEzer 85:14). 


Perek IX 
Daf110 Amuda 


NOTES 

Say, and they grew old - wpm xix: Rashi explains that 
he trees aged before theirtime, and an alternate version of 
he text actually states this explicitly. The other commentar- 
ies, though, question how this is implied by the language 
‘ound in the standard text. One answer offered is that she 
did not inherit old trees but rather trees that grew old, and 
herefore did not have this outcome in mind when the 
rees came into her possession (Jorat Hayyim). According 
o this opinion it makes no difference whether or not the 
rees aged before their time. 
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The Gemara rejects this argument: No, the chopped-down tree 
mentioned in the baraita is similar to the dry one: Just as that tree 
dried up before its time, so too, this one was chopped down before 
its time. Since this did not occur naturally, the wood is classified as 
produce; had the orchard dried up at the expected time, its trees 
would be considered as part of the land. 


The Gemara suggests: Come and hear a proof to Rava’s opinion 
from a mishna (Ketubot 79b): If a woman after her marriage had 
old vines and olive trees that were bequeathed to her" by means 
of inheritance, 


such trees are sold as wood and land is acquired with them, and 
her husband consumes the produce, while the land itself belongs to 
the wife. The Gemara answers that the text should be emended to 
say: And they grew old," meaning that the trees were not old when 
she inherited them but they aged with the passage of time. 


And if you wish, say: Did we not already establish that mishna as 

referring to a case where the vines or olive trees were bequeathed to 

her in a different field that did not belong to her? Since in that case 

she inherited only the trees but not the land itself, they are considered 

the principal. Consequently, the husband taking all of it would con- 
sume the principal entirely. Therefore, they must be sold as wood, 
with the proceeds used for the purchase of land. 


§ The Gemara relates: There was a certain mortgage document in 
which it was written that the land was granted to the creditor for an 
unspecified number of years. The creditor said it was for three years, 
whereas the debtor said it was for two years." While the issue was 
being adjudicated, the creditor arose and consumed the produce 
of the field in the third year. Which of them is deemed credible and 
accepted? Rav Yehuda said: The halakha is that land remains in 
its owner's possession. Therefore, the debtor has the presumptive 
right to the land, while the creditor, who owns the document, must 
provide proof for his claim. Rav Kahana said: The produce remains 
in the possession of the one who consumed it, and therefore the 
creditor’s claim is accepted. 


The Gemara states: And the halakha is in accordance with the opin- 
ion of Rav Kahana, who said that the produce remains in the pos- 
session of the one who consumed it. The Gemara asks: But don’t 
we maintain that the halakha is in accordance with the opinion of 
Rav Nahman, who said with regard to uncertainty concerning a 
rental during the extra month of a leap year that land remains in its 
owner’s possession, and he has the rights to that month? These two 
rulings appear to contradict each other. 


The Gemara answers: There it is a matter that will not be revealed 
because it is impossible to clarify the uncertainty concerning whether 
the extra month is included. By contrast, here it is a matter that will 
be revealed, as the witnesses who signed the document may eventu- 
ally reveal what it stated, and we do not trouble the court to convene 
twice. Therefore, the produce should remain in the possession of the 
one who consumed it until the matter is resolved. 


HALAKHA 


The creditor said three and the debtor said two - 12% mbn 
DAW VIX ab wow: If a rental document or mortgage stated: 
Years, without specifying how many, and the creditor claims it 
was for three years, while the landowner, i.e., the debtor, says it 
was for only two years, if the former went ahead and consumed 


owner provides proof to the contrary. Some authorities maintain 
that if the court sees this matter will not be clarified, the creditor 
is forced to pay for the produce he consumed during the third 
year (Rambam Sefer Mishpatim, Hilkhot Sekhirut 7:6; Shulhan 
Arukh, Hoshen Mishpat 150:7; 317:3). 


the produce it is considered in his possession unless the land- 
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The Gemara analyzes another case involving mortgaged land. The 
creditor says the mortgage was for five years while the debtor 
who owned the land says it was for three." The debtor said to the 
creditor: Give me your document so that we can see what is 
written there. The creditor said to him: I lost the document. Rav 
Yehuda said: The creditor is deemed credible and accepted in 
this case since he could have made a more advantageous claim 
[miggo].° As the mortgage document is missing and even accord- 
ing to the claim of the debtor he could be in control of the land for 
the three years required for presumptive ownership, if he wants 
to lie he could say: The land was purchased by me. Since he did 
not submit this superior claim, his claim should be accepted. 


Rav Pappa said to Rav Ashi: Rav Zevid and Rav Avira do not 
hold of this opinion of Rav Yehuda. What is the reason for 
this? Since this document stands ready for collecting the debt, 
the creditor would certainly have been careful with regard to 
it. Since he wants to ensure his money is returned it is unlikely 
he actually lost it. Rather, he is merely hiding his document, 
as he thinks: I will consume the produce of the field for two 
extra years. 


The Gemara analyzes Rav Yehuda’s opinion. Ravina said to Rav 
Ashi: If that is so, that Rav Yehuda is correct, then with regard to 

this mortgage according to the custom practiced in Sura," a city 
in Babylonia, in which they write this: Upon the completion of 
these years of the mortgage this land shall leave the creditor's 

possession and return to its owner without the debtor paying any 
money (see 67b), in a case where the creditor hid the mortgage 

document" and said that the land was purchased by me, so too 

is it possible that he is deemed credible?" Would the Sages insti- 
tute a matter that might cause a loss? Rav Ashi said to him: There, 
in the mortgage of Sura, the Sages instituted for the landowner, 
i.e, the debtor, that the landowner, i.e., the debtor, pays the land 

taxes and digs the trenches for the irrigation of the field. In this 

manner, his ownership is preserved and established. 


Ravina asks further: With regard to land that has no need for 
trenches and for which he does not pay taxes, what could he 
have done? Rav Ashi said to him: He should have protested? 
before the three years needed for presumptive status had passed 
by announcing that the land was his. Ravina again inquires: If 
he did not protest, what is the halakha? Rav Ashi replied: In that 
case, he caused his own loss by failing to take the necessary 
precautions. 


NOTES 


and Rav Avira hold that one would not dare lie about a mort- 


If that is so, this mortgage according to the custom practiced 
in Sura — NYDT NANDA KT TAY KYN: The Ramban explains 
that the Gemara cited the example of the mortgage of Sura 
because Rav Ashi maintains that the creditor is permitted to 
consume the produce of the land in payment for the debt 
only with regard to a mortgage of this kind. Alternatively, the 
question is less problematic concerning other types of mort- 
gages that were not instituted by the Sages, and there is no 
concern that it leads to a distortion of justice. The Ran discusses 
this idea more at length. The Ra'avad contends that concerning 
other types of mortgages the owner of the land can evict the 
creditor at any time, whereas a mortgage of Sura applies for a 
predetermined period. 


So too is it possible that he is deemed credible, etc. - 133 
"D1 panat "793: The commentaries engage in a dispute con- 
cerning the meaning of Ravina’s question as well as to which 
of the opinions it is directed. Some maintain, based on Rashi, 
that the difficulty lies in the opinion of Rav Yehuda. Rav Zevid 


gage when the truth is likely to come out. By contrast, since 
Rav Yehuda deems the creditor credible when he says he pur- 
chased the field, this concern does apply to a mortgage of 
Sura (Rid). 

Others contend that the question is relevant to the opinion 
of Rav Zevid as well, as he too agrees that the claim that the 
creditor purchased the field is valid in principle. Nevertheless, 
if the creditor said he lost the document, this is effectively a 
miggo that is contradicted by witnesses, as one would certainly 
not treat a document of this kind in such a careless manner. 
Consequently, if there is no clear counterargument of this 
kind, the creditor's claim that he purchased the field would 
be accepted. 

The assumption behind the question, then, is that apparently 
people in general are aware of the need to lodge a protest only 
if their land has been seized by a robber, but if it was given to 
someone as a mortgage they do not realize that a protest is 
required or is even effective (Rosh). 


HALAKHA 


The creditor says five while the debtor says three — mbna 
vow X mb wan waits: If one took possession of a field as 
a mortgage and stayed there for three years, and there are 
no witnesses that he took it as a mortgage, if he claims that 
the terms of the mortgage allowed him to retain the field 
for an additional two years he is deemed credible, as he 
could have claimed that he had purchased it. This applies 
even if he says he had the mortgage document and lost 
it. This is the ruling of the Rif, the Rambam, and the Rosh, 
in accordance with Rav Yehuda, as Rav Ashi apparently 
accepts his opinion. 

According to the Shakh, since the Ba'al Halakhot Gedolot, 
the Ramban, Rabbeinu Yona and others all dispute this 
ruling and maintain that the halakha is in accordance with 
the opinion of Rav Zevid and Rav Avira, this should be con- 
sidered an uncertain case of monetary law, and should 
be treated accordingly (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 7:6; Shulhan Arukh, Hoshen Mishpat 150:7; 317:4). 


Mortgage according to the custom practiced in Sura... 
where he hid the mortgage document - ... X101 KAIBV 
mwas: If one took possession of a field as a mortgage 
he does not obtain presumptive ownership over it after 
three years, as long as the facts of the case remain known. 
Nevertheless, it is advisable for the debtor to lodge a protest 
at the end of every three years, in case the creditor hides 
the mortgage document and waits for the matter to be 
forgotten before claiming that he had purchased the field 
(Shulhan Arukh, Hoshen Mishpat 150:1). 


BACKGROUND 


Since he could have made a more advantageous claim 
[miggo] — 431: This concept refers to an important legal 
argument, used to support the claim of one of the parties 
in a dispute. If one of the litigants could have made a claim 
more advantageous to his cause than he actually did, it is 
assumed that he is telling the truth. The miggo argument 
may be expressed in the following manner: Had he wanted 
o lie he would presumably have put forward the claim 
most advantageous to himself. Since he could have made 
a superior claim but did not do so, he therefore must be 
elling the truth. 

There are certain limitations governing the application 
of this principle. For example, there is no miggo where 
here are witnesses (see Ketubot27b). In other words, miggo 
is not effective where witnesses contradict the litigant's 
claim. The principle of miggo is the subject of profound 
egal analysis in the Talmud and its commentaries. 


He should have protested — mand ab WDN: If one has 
been physically in possession of property for a period of 
ime, it serves as proof that the person in possession is in 
act, as he claims, the legal owner. The period varies accord- 
ing to the nature of the property, e.g. real estate requires 
hree years. One who is able to prove uninterrupted pos- 
session for the necessary period is no longer required to 
produce documentary evidence of his legal title to the 
property. In order to preclude the one using the property 
rom claiming ownership after three years, the previous 
owner must lodge a protest during that period. 
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NOTES §————__—_—- 
Asharecropper says. . .for half - anid ‘ais D: It would 
appear that the same question applies even if the sharecrop- 
per had already consumed half the crops: Is the value of 
that which he unlawfully consumed removed from him? 
(Ma‘ayanei HaHokhma). 


All matters are in accordance with the regional custom — 
my yay 372123 Son: The early commentaries infer from here 

that a miggo is not accepted if it contradicts an established 

custom, as this is considered a miggo against witnesses 

(Ramban, citing Geonim). Other commentaries contend that 
no principle may be deduced from here, as Rav Nahman 

rejects this particular miggo as a weak argument, whereas in 

other cases he might accept a miggo even if it runs counter 
to the local custom (Urim VeTummim). 


The orphans say we enhanced — mawn ny Dni wnim: 
The early commentaries note that this refers only toa field 
that the debtor, the orphans father, set aside as designated 
repayment, as in other cases a different halakha applies to a 
buyer and orphans (Tosafot, Ketubot 96b; Rosh). 


HALAKHA 


Asharecropper says. ..for half and the homeowner says... 
for one-third - ww vie mat bya..nynigd ix D: If 
a sharecropper claims that the owner agreed he is entitled 
to half the produce, while the owner says he stipulated that 
he should receive only one-third, the regional custom is 
followed, as the halakha is in accordance with Rav Nahman 
in cases of monetary law (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 8:5; Shulhan Arukh, Hoshen Mishpat 
330:5). 


Perek IX 
Daf110 Amud b 


HALAKHA 


Orphans and a creditor with regard to enhancement — 
nava sin bya Dim: If a creditor seized a field from 

orphans and the land had been enhanced through labor, 
and the orphans claimed to have enhanced the land them- 
selves while the creditor says their deceased father was 

responsible, the burden of proof falls upon the orphans. 
This ruling is in accordance with the opinion of the Rambam. 
Other authorities maintain that it is the creditor who must 
bring proof, unless the field was the designated repayment 
for the debt (Rema, citing Tur and Rosh). The Shakh rules in 

accordance with the first opinion (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 21:7; Shulhan Arukh, Hoshen Mishpat 
115:5). 
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NOTES 


§ The Gemara discusses another case. If a sharecropper says: I 
descended to the field for half the produce," as this was the agree- 
ment that we made, and the homeowner says: I sent him down for 
only one-third of the produce," who is deemed credible and his 
claim consequently accepted? Rav Yehuda says: The homeowner 
is deemed credible and his claim is consequently accepted, while 
Rav Nahman says: All matters are in accordance with the regional 
custom." As the terms of their agreement are unknown, this share- 
cropper should have the same status as other sharecroppers in that 
location. 


They understood from the above discussion that these two Sages 
do not disagree, but were referring to different cases: This one, Rav 
Nahman, stated his ruling with regard to a location where the 
sharecropper takes half, in which case the sharecropper is believed, 
while that one, Rav Yehuda, stated his ruling with regard to a loca- 
tion where the sharecropper takes one-third, in which case the 
homeowner is believed. 


Rav Mari, son of the daughter of Shmuel, said to them: This is 
what Abaye said: They even disagree with regard to a location 
where the sharecropper usually takes half. In that case, Rav Yehuda 
said that here too the homeowner is deemed credible and his claim 
is consequently accepted, as if he wants to lie he could say: The 
other is not a sharecropper at all but merely my hired worker, who 
received a stipulated wage, or my gleaner, who performs occasional 
work for me but has no prearranged share of the crop at all. 


The Gemara addresses another issue: If a field was on lien for a loan 
and the debtor died, and the orphans who inherited the field say: 
We enhanced" the land after we inherited it, and therefore the credi- 
tor does not have a right to the value of that enhancement, and the 
creditor says: Your father enhanced it, and I am entitled to the land 
as it is, upon whom does the burden to bring proof fall? 


Rabbi Hanina thought to say that the land remains in the orphans’ 
possession, as they are currently in control of it, and therefore the 

responsibility falls upon the creditor to bring proof.’ A certain 

elder said to them: This is what Rabbi Yohanan says: The respon- 
sibility falls upon the orphans to bring proof." What is the reason 

for this? Since this land stands ready for collection, it is considered 

as though it has already been collected and is in the creditor’s 

possession. Consequently, the responsibility falls upon the orphans 

to bring proof. 


Orphans and a creditor - ain bya amim: Behind the various 
explanations and rulings with regard to this issue lies a funda- 
mental dispute between the early commentaries with regard to 
the standing of orphans vis-a-vis their deceased father's creditor 
concerning enhancement of property the latter is given as pay- 
ment for the debt. The Rif, Tosafot, and the Ra'avad maintain that 
such orphans are considered as if they purchased the land from 
their father. Consequently, they are treated in the same manner 
as anyone who purchased land from a debtor and then has that 
land seized by the creditor, and are not entitled to payment for 
the enhancement to the land in the interim, even if it resulted 
from their labor. An exception to this would be if the field was 
set aside as designated repayment for the debt, in which case 
they are considered like one who enhanced another's field 
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without asking the owner first, who is entitled to receive some 


compensation (Josafot). 


The Gemara here is somewhat difficult to understand 
ese commentaries are forced 
to explain that the entire discussion is relevant only in the case 
of field set aside as designated repayment. 

By contrast, Rashi, the Rambam, the Ramban, and the 
Rashba maintain that the orphans are considered as if they 
heir father. Accordingly, the 


according to this explanation, as t 


received the land as a gift from 


(see Bekhorot 52a). See the Rashba, who discusses this issue and 
offers a resolution to these problems. 

The reasoning behind the first explanation is apparently 
that orphans replace their father in all respects. Consequently, 
just as the creditor had the right to take the enhanced field 
from the father as payment for the debt, he has the right to 
take the enhanced field from the orphans. For more on this, 
see the Ra’avad and Tosafot (15a). As for the second explanation, 
the commentary attributed to the Ritva states that orphans are 


creditor has rights only to the land itself but not to the enhance- 
ment, except for any enhancement that resulted from natural 
causes, not due to efforts expended by the orphans. The pas- 
sage here fits well with this explanation, although certain dif- 
ficulties arising from another passage must still be addressed 


comparable to recipients of a gift, as they too have no one from 
whom they can collect their loss, as opposed to a buyer, who 
can return to claim his expenses from the seller. 
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Abaye said: We learn a similar halakha in the mishna (Bava Batra 
24b) as well, with regard to a tree planted adjacent to a city. Such a 
tree must be chopped down in any event, regardless of what pre- 
ceded what. If the city preceded the tree, the owner is not entitled 
to compensation, but if the tree was there first, he receives payment 
for the tree. If it is uncertain whether this one was first" or that one 
was first, the owner of the tree cuts it down and the people of the 
city do not give money to the owner. 


Apparently, since this tree is standing to be chopped down, as it is 
chopped down regardless of whether it or the town was there first, 
we say to the owner of the tree: You must bring proof to support 
your claim that the tree was there before the town and only then you 
may take its value, although the tree is currently in his possession 
and has not yet been cut down. So too, with regard to this document 
recording the lien on the land, since it is ready for collection, it is 
considered as though it has been collected and the responsibility 
falls upon the orphans to bring proof. 


In the case where the orphans brought proof that they indeed 
enhanced the land, Rabbi Hanina thought to say: When we 
remove them, we remove them by giving them part of the land 
equivalent to the value of their enhancement. 


The Gemara comments: But that is not so, as we remove them by 
paying them with money," as derived from a statement of Rav 
Nahman. As Rav Nahman says that Shmuel says: In three cases 
the court appraises the enhanced value for the parties involved in 
enhancing a field, and they are paid in money" rather than by being 
given a portion of the property. And these are they: The first is a 
firstborn son who makes payment to an ordinary, i.e., non-firstborn, 
son." This is a case where two sons, one firstborn and the other 
not, inherit a field from their father. Before it is divided, they both 
work and enhance the field. When the time comes to divide the 
field, the firstborn son, who receives a double portion, must pay 
his brother for the enhancement that the latter contributed to the 
former’s portion. This payment is given in money rather than land. 


And the second case is that of payment taken by a creditor or the 
payment of a marriage contract by someone who is obligated to 
reimburse orphans, i.e., a creditor or widow who collects land from 
the orphans of the deceased debtor or husband, respectively. He or 
she must pay the orphans for any enhancements they made after 
their father’s death. This payment is also given in money rather than 
land. And the third case is that of a creditor who is obligated to 
purchasers, i.e., a creditor who collects the debt from lands that were 
sold by the debtor. He pays money to the purchaser for the enhance- 
ments generated by the purchaser but does not pay him in land. 


Ravina said to Rav Ashi: Is this to say that Shmuel maintains that 
a creditor must pay the value of the enhancement to the buyers? 
And what type of enhancement is there that is given to a buyer 
according to Shmuel? But doesn’t Shmuel say: A creditor collects 
even the enhancement, not only the land itself? And if you would 
say that this is not difficult, as here it is referring to enhancement 
that is so great that it reaches the shoulders,” meaning it is large 
enough to be carried away on porters’ shoulders, whereas there it is 
referring to enhancement that does not reach the shoulders, that 
is still difficult. But aren’t there incidents every day where Shmuel 
would collect everything on behalf of a creditor, even enhancement 
that reaches the shoulders? 


The Gemara responds: It is not difficult; this is referring to a case 
where the debtor owed him the amount of the value of the land 
and the enhancement combined, and therefore the creditor does 
not leave the buyers with anything, whereas that involves a case 
where he did not owe him the amount of the value of the land and 
the enhancement. Since he has taken more than the sum to which 
he is entitled, he pays the buyers for the improvement. 


HALAKHA 

If it is uncertain whether this one was first - D3) m pap: 
All trees must be planted at least twenty-five cubits away 
from a city, while carob trees and fig trees must be posi- 
tioned at a distance of fifty cubits. If trees were found closer 
than this and the city preceded the trees, they are chopped 
down and the owner is not entitled to compensation. If the 
tree came first, it is chopped down but the owner is paid. If 
it is uncertain which came first, he does not receive com- 
pensation. According to the Maggid Mishne, this halakha is 
in force only in Eretz Yisrael (Shulhan Arukh, Hoshen Mishpat 
155:22, and in the comment of Rema). 


How is the enhancement paid to orphans — Dwn WD 
Dinh maw: If a field was set aside as designated repay- 
ment for a loan and the orphans brought proof that they 
were responsible for its enhancement, if the creditor 
seizes the land he must compensate them either for the 
enhancement or for their expenses incurred in enhancing 
the field, whichever is less. The Rema, citing the Tur, states 
that this halakha applies only if the debt did not amount 
to the sum of the field and the enhancement, but if it was 
equal in value to both of them he does not have to pay 
them anything. The later commentaries reject this view 
(Arukh HaShulhan, citing Sma). In a case where the field 
was not set aside as designated repayment, the orphans 
may either pay off the debt to the creditor by giving him 
money or give him the land and claim the value of the 
enhancement by keeping a portion of the land itself (Ram- 
bam Sefer Mishpatim, Hilkhot Malve VeLoveh 21:7; Shulhan 
Arukh, Hoshen Mishpat 115:6). 


Appraises the enhanced value. ..in money — omy pow 
0973... NW Mx: In the case of a wife's marriage contract, 
a creditor, ora buyer, when the recipient is obligated to 
pay for the enhancement he pays it in the form of money, 
not land (Rambam Sefer Mishpatim, Hilkhot Nahalot 3:4; 
Shulhan Arukh, Hoshen Mishpat 1151, 6). 


A firstborn to an ordinary son with regard to enhance- 
ment - nava vwa isa: A firstborn is entitled to a 
double portion ofthe enhancement of inherited property 
after the father’s death only if it became enhanced of its 
own accord, such as a tree that grew. If the enhancement 
marked a change in the item, such as a fruit that sprouted, 
and certainly if it came about as a result of labor, the 
enhancement is evaluated and he must compensate the 
other brothers (Rambam Sefer Mishpatim, Hilkhot Nahalot 
3:4; Shulhan Arukh, Hoshen Mishpat 278:6). 


NOTES 


Enhancement that reaches the shoulders — wan maw 
pons): This phrase may be understood in several different 
ways. Most commentaries interpret it to mean produce 
that is fully grown and ready to be harvested and carried 
on the shoulders of laborer (Rabbeinu Hananel; Rif; Rashi). 
Rashi qualifies this interpretation, stating that the produce 
is clearly not completely ready to be harvested, as if that 
were the case it would not be liened to debts at all. 

A second interpretation is that the phrase is referring 
to any produce that will eventually be harvested and 
removed from the land. This category excludes enhance- 
ments to the field itself, such as enrichment of the soil or 
growth of its trees (Tosafot, Bava Kamma 95b; Rabbeinu 
Tam, Sefer HaYashar). A third interpretation is that it is refer- 
ring to an enhancement that is the result of manual labor, 
rather than enhancements that occur without interven- 
tion (Rashba, citing Rabbeinu Tam; Ra‘avad, citing Rav Hai 
Gaon). 
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LANGUAGE 

Designated repayment [apoteiki] - »p»misx: From the 
Greek úroðńxn, hupotheké, meaning mortgage, or prop- 
erty with a lien. The Sages saw in it the phrase apo tehei kai, 
meaning: On this it will stand, i.e., this property is under 
a mortgage agreement. It was usually a precisely defined 
property used as a guarantee for a certain payment. When 
a property became an apoteiki, the one responsible for 
payment had the right to pay from this property before 
paying other creditors. It was agreed between the two 
parties that the property with an apoteiki status was the 
only guarantee for payment of the debt, and the debt 
could not be collected from other properties. 


NOTES 
The Sabbatical Year is included in the tally — p maw 
paan: Based on the Gemara on 109a, Rabbeinu Yehonatan 
of Lunel states that although it is prohibited to grow any- 
thing in one's field during the Sabbatical Year, since the 
recipient may use the land for other purposes it is still 
considered to be in his possession. 


A day laborer collects all night - nyy bs mda DY pow: 
The Rosh cites this halakha as proof that according to 
Torah law a laborer must work right up to the night, and 
therefore he may be paid until the next morning. Laborers 
who do not work literally all day are considered as hourly 
laborers. 


HALAKHA 


One who receives a field for one Sabbatical cycle of 
seven years — DW yw saw mw Sapn: If one rented 
or received a field to cultivate for seven years, he may use it 
for seven years excluding the Sabbatical Year, but if he took 
it for a Sabbatical cycle of seven years [shavual], his term 
includes the Sabbatical Year (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 8:3). 


A day laborer and a night laborer - ath yaw DY paw: 
A day laborer must be paid the following night, and if his 

employer neglects to do so he transgresses the prohibition 

of: “The wages of a hired laborer shall not remain with you 

all night until the morning.” A night laborer may be paid 

the entire next day, but if he was not paid by evening, his 

employer transgresses the mitzva of: “On his day you shall 

give him his wages.’ Nowadays, when laborers do not 
work until nightfall, they must be paid by sunset (Ram- 
bam Sefer Mishpatim, Hilkhot Sekhirut 11:2; Shulhan Arukh, 
Hoshen Mishpat 339:3, and in the comment of Rema). 


An hourly laborer — niyw vaw: A worker who was hired 
to work for several hours during the day must be paid 
that day, and if he worked at night he must receive his 
wages that night, as explained by Rav in the Gemara (Ram- 
bam Sefer Mishpatim, Hilkhot Sekhirut 11:2; Shulhan Arukh, 
Hoshen Mishpat 339:4). 


A weekly laborer, a monthly laborer — yaw naw vaw 
win: With regard to a worker who was hired for a lon- 
ger period than a day, if his term of employment ends 
in the day he must be paid that day; if it ends at night 
he receives his wages that night, in accordance with the 
opinion of Rav (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
11:2; Shulhan Arukh, Hoshen Mishpat 339:5). 
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The Gemara asks: And if he did not owe him the amount of the 
value of the land and the enhancement, it was stated that the 
creditor gives the buyer money and removes him. This works 
out well according to the one who says that even if the buyer 
has money he cannot remove the creditor by paying him his 
debt in cash, as the creditor has the right to claim land. According 
to this opinion, it works well. But according to the one who says 
that if the buyer has money he may remove the creditor by 
paying him cash and keep the land for himself, let him say to him 
as follows: If I had money prepared I would remove you from 
the entire land; now that I do not have money equal to the value 
of the entire land, since you must repay me for the enhancement, 
at least give me a plot of earth in my land corresponding to the 
amount of the value of my enhancement. 


The Gemara responds: Here we are dealing with a case 
where the debtor set aside this land as designated repayment 
[apoteiki]‘ for the creditor, as he said to him: You shall be able 
to collect from only this land, but no other. Consequently, the 
creditor wants to take the entire land, as his lien applies only 
to this field, and if it turns out that he has other claims he will 
be unable to collect them from elsewhere. 


MI SHNA In the case of one who receives a field 


from another to cultivate for one Sabbati- 
cal cycle of seven years culminating with the Sabbatical Year for 
seven hundred dinars, the Sabbatical Year is included in the 
tally," despite the fact that he is unable to work the land during 
that year. Ifhe received it from him to cultivate for seven years" 
for seven hundred dinars, the Sabbatical Year is not included 
in the number, and he may keep the field for an additional year 
to take the place of the Sabbatical Year, during which he could not 
work the land. 


The tanna addresses a different issue, the halakha of the payment 
of workers. A day laborer collects his wages from his employer 
all night" following his work shift. A night laborer" collects his 
wages all the following day, while an hourly laborer" collects 
his wages all night and all day. With regard to a weekly laborer, 
a monthly laborer," a yearly laborer, or a laborer for a Sabbatical 
cycle of seven years, if he left upon the completion of his work 
in the day, he collects his wages all day; if he left at night, he 
collects his wages all night and all day. 


GEMARA The Sages taught: From where is it 


derived concerning a day laborer that 
he collects his wages all night? The verse states: “The wages of 
a hired laborer shall not remain with you all night until the 
morning” (Leviticus 19:13). This indicates that he must pay him 
by the morning, and he has therefore not transgressed the prohi- 
bition of delaying the payment of wages until that time. And from 
where is it derived concerning a night laborer that he collects 
his wages all day? As it is stated: “On the same day you shall 
give him his wages” (Deuteronomy 24:15). 


The Gemara asks: But why not say the opposite, i.e., that a night 
laborer may be paid all night, while a day laborer receives his 
wages all day? The Gemara responds: The obligation to pay a 
person's wage is incurred only at the end of the period for which 
he was hired. 


The Sages taught: From the indication of that which is stated 
in the verse: “The wages of a hired laborer shall not remain 
with you all night [lo talin],’ do I not know that this means: 
“Until the morning,’ as this is the meaning of: “Remain with you 
all night [talin]”? Why must the verse state: “Until the morn- 
ing”? It teaches that he transgresses the prohibition of withhold- 
ing payment only until the first morning alone, but does not 
transgress this prohibition another time for any further delay. 
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The Gemara asks: From that point forward, what is the halakha? 
Rav said: Although one no longer transgresses the prohibition of 
delaying payment of wages, one violates the prohibition of: Do 
not delay," by delaying his wages. Rav Yosef said: What is the 
verse from which it is derived? “Do not say to your neighbor: Go 
and come again, and tomorrow] will give, when you have it with 
you” (Proverbs 3:28). 


The Sages taught: Concerning one who says to another: Go out 
and hire workers for me, both of them do not violate the prohi- 
bition of delaying payment of wages if they fail to pay immediately. 
This one, the employer, is exempt because he did not hire them 
himself, and strictly speaking they are not his hired workers. 


And that one, the middleman, is exempt because his work is 

not performed for him. The Gemara asks: What are the circum- 
stances of this case? If the middleman said to them: Your wages 

are incumbent upon me, his wages are indeed upon him, as the 

one who hired the workers bears full responsibility. As it is taught 

in a baraita: With regard to one who hires a laborer to perform 

work in his own field, and the employer inadvertently showed the 

laborer a field belonging to another in which he should work, the 

employer must give the laborer his full wages; and in addition, 
the employer goes back and takes from the owner of the field in 

which he worked the value of the benefit that owner received 

from the laborer. The employer is entitled to claim from the owner 
of the field the profit that owner gained from the work, but not the 

entire wages of the laborer. This indicates that one who says: Your 
wage is incumbent upon me, is responsible for the arrangement. 


The Gemara explains: No, it is necessary to state this halakha 
where the middleman said to them: The obligation to pay your 
wages is incumbent upon the employer, in which case they 
share responsibility for the payment and neither violates the 
prohibition." 


The Gemara relates: Yehuda bar Mareimar would say to his 
attendant: Go hire workers for me" and say to them: Your wages 
are upon the employer. Yehuda bar Mareimar instructed the 
attendant to do this in order to avoid violating the prohibition of 
delaying payment of wages. Mareimar’ and Mar Zutra would hire 
workers for each other for the same reason. 


Rabba bar Rav Huna said: Those marketplace workers of Sura" 
do not violate the prohibition by Torah law of delaying payment 
of wages, in the event that they do not pay their employees imme- 
diately. This is because everyone knows that they rely on the 
market day" to earn their money, and the employees are aware that 
they will not be paid on the same day that they worked. But he 
certainly violates the prohibition by rabbinic law of: Do not 
delay, if he withholds payment any later than the market day. 


NOTES 


Hire workers for me — Dbyis % vax: According to Tosafot, 


Yehuda bar Mareimar was worried he would be preoccupied 
when the time came to pay the workers and would thereby 
violate the prohibition of delaying payment of wages. The Rosh 
(cited in Shita Mekubbetzet) and the commentary attributed to 
the Ritva add that although he would nevertheless transgress 
the rabbinic prohibition of delaying payment, this is a minor 
infringement in comparison to the Torah prohibition. 


They rely on the market day - 3b KPT xai by: Some 
commentaries maintain that in this type of case it does not 


matter when they claim their wages, as even if they demand 
payment immediately he does not transgress until the market 
day. With regard to the halakha after the market day, some 
say that at that point if he does not compensate them he 
violates the prohibition of delaying payment of wages. Others 
claim that in this case the Torah prohibition is no longer in 
effect. Since these merchants rely on the market day, even 
if they have available money they need not pay immediately, 
as they can say they need the money to conduct business on 
the market day (attributed to the Ritva). 


— NOTES 
Do not delay - xIwn ba: This is a quasi-biblical formulation 
of a rabbinic law, as the Sages decreed that any further delay 
of wages constitutes the violation of a rabbinic prohibition. 
The verse from Proverbs is cited as proof that the Torah itself 
condemns one who puts off his creditor with false claims. See 
Rashi and the later commentaries for more on this point. 


HALAKHA 


Delayed payment - pat an) own: If an employer fails to 
pay his employee on the first day following the completion 
of the work he has violated the prohibition of: “The wages 
of a hired laborer shall not remain with you all night until 
the morning’ If he continues to delay payment he does not 
transgress this mitzva a second time. He is still obligated to 
pay immediately, and he transgresses the rabbinical prohibi- 
tion of: Do not delay, as well (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 11:5; Shulhan Arukh, Hoshen Mishpat 339:8). 


HALAKHA =£—————————_- 
Hiring workers through another — hx *) by Dyis nyw: 
f one says to a middleman: Go and hire workers for me, and 
upon hiring them the middleman informed them that the 
employer was responsible for their wages, neither of them 
ransgresses the prohibition of delaying payment of wages. 
evertheless, the employer is in violation of the verse: “Do 
not say to your neighbor, go and come again” (Proverbs 3:28) 
if he is not busy and is merely putting them off. If the middle- 
man neglected to say that the employer was responsible for 
heir wages, even if he did not say: Your wages are upon me, 
he is obligated to pay their wages and he transgresses the 
prohibition of delaying payment of wages if he fails to do 
so. The Rema maintains that even in that case, if the workers 
are aware that they are not working for the middleman, he 
does not transgress unless he specifically stated that he was 
responsible for their wages (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 11:4; Shulhan Arukh, Hoshen Mishpat 339:7, and in the 
comment of Rema). 


The marketplace workers of Sura - NID tpw: If the 
worker was aware that the employer does not usually have 
money until the day of the market, the employer does not 
transgress the prohibition of delaying the payment of wages 
even if he did have money available at the time. Once the mar- 
ket day arrives, any delay of payment causes him to transgress 
the verse: “Do not say to your neighbor, go and come again.’ 
Similarly, those who do not pay until they have completed 
their business dealings do not violate the prohibition until 
such time arrives (Shulhan Arukh, Hoshen Mishpat 339:9, and 
in the comment of Rema). 


PERSONALITIES 


Mareimar - ‘vaya: Mareimar was an amora from the gen- 
eration of Rav Ashi. Very little is known about his personality 
other than that he was a student-colleague of Mar Zutra and 
a colleague of Rav Ashi. It is likely that he lived in Sura, as its 
scholars followed his ruling. In addition, the later Ravina (see 
Ketubot 100b), who is assumed to be the last of the amora’im, 
was probably a student of his. 

After the passing of Rav Ashi, Mareimar eventually became 
the head of the yeshiva in Sura, and he and the earlier Ravina 
continued the work of editing the Talmud. His son, Rav 
Yehuda bar Mareimar, was also an important Sage of the next 
generation. 
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HALAKHA 
One who withholds the wages of a laborer - waia7 
av raw: Whoever refuses to pay a hired laborer his 
wages violates five prohibitions and a positive mitzva. The 
commentaries disagree as to the precise identity of these 
prohibitions (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
11:2; Shulhan Arukh, Hoshen Mishpat 339:2). 
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NOTES 


§ The mishna teaches that an hourly laborer collects his wages 
all night and all day. Rav says: An hourly laborer who worked 
by day collects his wages all that day, while an hourly laborer 
who worked by night collects his wages all that night. And 
Shmuel says: An hourly laborer who worked by day indeed 
collects his wages all that day, but an hourly laborer by night 
collects his wages all that night and all the following day. 


We learned in the mishna: An hourly laborer collects his wages 
all night and all day. This is apparently a conclusive refutation 
of Rav. The Gemara answers: Rav could have said to you that 
he teaches the mishna disjunctively" in the following manner: 
An hourly laborer by day collects his wages all day, while an 
hourly laborer by night collects his wages all night. 


We learned in the mishna: If he was a weekly laborer, a monthly 
laborer, a yearly laborer, or a laborer for a Sabbatical cycle of 
seven years, if he left upon the completion of his work in the 
day, he collects his wages all day; if he left at night, he collects 
his wages all night and all day." This indicates that one who 
finishes his work at night can be paid throughout the following 
day as well. 


The Gemara replies: Rav could have said to you that it is a dis- 
pute between tanna’im, as it is taught in a baraita: An hourly 
laborer by day collects his wages all day, while an hourly 
laborer by night collects his wages all night; this is the state- 
ment of Rabbi Yehuda. Rabbi Shimon says: An hourly laborer 
by day collects his wages all day, while an hourly laborer by 
night collects his wages all night and all day. 


The baraita continues. From here the Sages stated: Anyone who 
withholds" the wages of a hired laborer" violates these five 
negative prohibitions and one positive mitzva." He violates 
the prohibition of: “Do not oppress your neighbor” (Leviticus 
19:13), and the prohibition of: “Do not steal” (Leviticus 19:13), 
and the prohibition of: “You should not oppress a hired 
laborer who is poor” (Deuteronomy 24:14), and the prohibi- 
tion of delaying payment of wages (Leviticus 19:13), and he 
has not fulfilled the positive mitzva of: “On the same day you 
shall give him his wages” (Deuteronomy 24:15), and he has 
violated the prohibition of: “The sun shall not set upon him” 
(Deuteronomy 24:15). 


He teaches the mishna disjunctively — 397 pry: In other 
words, this clause of the mishna should not be read as a single 
phrase, despite the connecting word: And, in the phrase: By day 
and by night. Instead, it refers to two separate cases. Therefore, 
there is no need to adjust the wording of the text, but merely 
to read the sentence in a different manner so that it addresses 
two separate sets of circumstances. 

The commentaries point out that although this answer 
explains the language of the first part of the mishna, the second 
clause concerning a weekly and monthly laborer still contra- 
dicts the opinion of Rav, as the Gemara notes in the following 
line. What, then, is the point of suggesting this answer? 

One explanation is that Rav maintained this second clause of 
the mishna is in accordance with the opinion of Rabbi Shimon. 
Some even suggest that perhaps Rav holds the entire mishna is 
in accordance with the opinion of Rabbi Shimon, which would 
mean that it is no longer necessary to employ the answer that 
the mishna is disjunctive (Maharshal; Tosefot Yom Tov). Alterna- 
tively, Rav might explain the last clause disjunctively as well, as 
everything depends on when the laborer finished his work. If 
he completed his work by day he must be paid that day, and 
if his work ended at night he receives his wages at night (see 
Torat Hayyim). 
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He collects all night and all day - Di bo ayn bs mais: 
Some commentaries explain Rabbi Shimon’s opinion on the 
basis of his general opinion that one derives halakhot based 
on the reason for the mitzva (see 115a). The logic here that a 
night laborer can be paid the next day as well may be because 
his employer does not always have cash available at night, and 
it is difficult to find someone to lend him money at such a late 
hour. Consequently, he is granted the whole of the subsequen 
day as well (Hokhmat Manoah). 


From here they stated, anyone who withholds -53 MANNIN 
waia: The connection between the first part of the baraita and 
its conclusion is unclear, and several explanations have been 
proposed. Some early commentaries maintain that once the 
baraita states that the employer transgresses the prohibition 
of delaying payment of wages even in the case of one who 
worked for several hours, clearly the employer would violate 
the prohibition when withholding wages from any other type 
of laborer as well (Ra’avad; Ran). 

Others suggest that this halakha does not relate specifically 
to the previous case in the baraita, but is rather based on the 
principle that since there is a fixed time for payment, any post- 
ponement is not merely a delay of wages but also oppression 
and robbery (Hokhmat Manoah). Yet others contend that the 
connecting link is specifically within Rabbi Shimon’s opinion 
that in certain cases the obligation applies with regard to both 


day and night. This indicates that he transgresses both the 
prohibitions of: “On the same day,’ and: “The sun shall not set” 
(Ein Yehosef, Ma‘ayanei HaHokhma). 


Five prohibitions and one positive mitzva - ninw nwan 
mga: The commentaries disagree as to the precise identity 
of these prohibitions. Rashi maintains, in accordance with the 
standard version of the text, that he violates the five prohibi- 
tions of: “Do not oppress your neighbor,’ “Do not steal,’ “You 
should not oppress a hired laborer who is poor,’ the prohibition 
of delaying payment of wages, the negative prohibition of: “The 
sun shall not set upon him,’ and the positive mitzva of: “On 
the same day you shall give him his wages.” By contrast, the 
Rif, the Rambam, and the Rosh, following a different version 
of the text, count only five altogether, as they do not list two 
prohibitions of oppression, just that of: “You shall not oppress a 
hired laborer” 

With regard to the actual counting of the mitzvot, most 
authorities do not consider the prohibition of delaying payment 
of wages and that of: “The sun shall not set upon him,’ as two 
separate mitzvot, but as particular applications of the same 
general mitzva (Rambam, Sefer HaHinnukh). Others list only 
two prohibitions out of all these: “Do not steal,’ and “The wages 
of a hired laborer shall not remain with you all night until the 
morning,’ as well as the positive mitzva of: “On his day you shall 
give him his wages" (Sefer Mitzvot Katan). 
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The Gemara asks: But these five prohibitions do not all take effect at 
the same time, since those that are applicable by day are not in effect 
by night, while those that are applicable by night are not relevant 
by day. How can he be in violation of them all? Rav Hisda said: It 
means merely that the general concept of withholding the wages of 
a hired laborer includes all these prohibitions and one positive mitzva. 


§ The Gemara asks: What is defined as oppression and what is 
defined as stealing, and what is the difference between them?™ Rav 
Hisda said: If he told him: Go and return, go and return (see Prov- 
erbs 3:28), avoiding paying him while saying that he will pay him at 
some point, this is oppression. If he says to him: You have money 
owed to you in my possession but I will not give it to you, this is 
stealing. 


Rav Sheshet objects to this from a baraita: What is the type of 
oppression for which the Torah obligated him to bring an offering? 

It is similar to the case of one who had been entrusted with money 
as a deposit, where he then denies that he accepted it, thereby keep- 
ing the money. This contradicts Rav Hisda’s claim that oppression is 

referring to one who admits that he owes him. Rather, Rav Sheshet 

said that the difference is as follows: Ifhe said to him: I gave it to you, 
this is defined as oppression. If he tells him: You have money owed 

to you in my possession but I am not giving it to you, this is defined 

as stealing. 


Abaye objects to this: What is the type of stealing for which the 
Torah obligated him to bring an offering? We require it to be similar 
to the case of one who had been entrusted with money as a deposit, 
where he then denies that he accepted it, thereby keeping the money. 
That is unlike the example of stealing given by Rav Hisda and Rav 
Sheshet, where the party withholding the money concedes that he 
owes it. Rather, Abaye said: Ifhe said to him: I never hired you, this 
is oppression; if he claimed: I gave it to you, this is stealing. 


The Gemara asks: And according to Rav Sheshet, what is different 
about oppression that he raised a difficulty against Rav Hisda con- 
cerning it, and what is different about stealing that he did not raise 
a difficulty, although Abaye’s question was similar to his. The Gemara 
explains: Rav Sheshet could have said to you: Stealing means that 
he first stole from him by stating that he will not give him the money, 
and later denied owing it. 


The Gemara challenges: If so, then even with regard to oppression 
as well, the case can be that he first conceded that he owes the wages 
and then later denied it. Why does Rav Sheshet say that the case 
must be where the employer said to the laborer: I gave it to you? The 
Gemara responds: How can these cases be compared? Granted, 
there it is written: “And if he deals falsely with his neighbor in a 
matter of deposit, or of pledge, or of robbery” (Leviticus 5:21), which 
by inference indicates that he admitted to him at the outset. But 
with regard to oppression is it written: Or by oppression? It is 
written: “Or he oppressed,” which does not refer back to his previ- 
ous denial but is referring to the actual sin, indicating that he had 
already oppressed him. 


Rava said: There is no need for such an artificial distinction, as 
oppression is the same as stealing, and no practical difference exists 
between the two categories. And why, then, did the verse divide 
them” into two categories? It did this so that he will violate two 
prohibitions, stealing and oppression. 


HALAKHA 


takes money from another for iah one who snatches an item 
out of someone's hand or enters their field and takes their produce. 
By contrast, oppression is defined as one taking possession of 


of it and refusing to return it when requested. With regard to 
stealing from and oppression of hired workers, other halakhot 
apply (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 1:3-4 and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 359:7-8). 


another's money with their consent but then retaining possession 


Xp a 


NOTES 


What is oppression and what is stealing - x17 7D 
bp ape pwiy: Numerous commentaries struggle to 
explain why there is such a basic question as to what 
is oppression and what is stealing, as these terms are 
used in other contexts without comment. It seems 
that many of the commentaries on the Rambam, the 
Tur, and the Shulhan Arukh accept an interpretation 
mentioned briefly by the commentary attributed to 
the Ritva. He contends that the Gemara’s question here 
refers only to the halakhot of stealing and oppression 
involving the hiring of workers, but does not concern 
these categories in general (Derisha; Sma; Gra; Maggid 
Mishne; Mishne LaMelekh; Parashat Derakhim). 


And why did the verse divide them - ion maby 
INT: Although there are a number of alternative 
versions of the text, the early commentaries write that 
the standard version is preferable, as the main prob- 
lem is not the use of two distinct terms, but rather the 
repetition itself, which would be problematic even if 
the Torah had used the same expression twice. See 
the commentary attributed to the Ritva and others for 
further elaboration. 
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HALAKHA 

The prohibition of delaying payment of wages - 71D’x 
Ww mba: It is a positive mitzva to pay a hired worker on 
time, and one who delays his payment transgresses a 
negative mitzva. This halakha applies to the hire of people, 
renting animals, and renting utensils. With regard to rental 
of real estate, some say that the renter does not violate this 
prohibition (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:1; 
Shulhan Arukh, Hoshen Mishpat 339:1). 


Delaying payment of wages of a ger toshav - 137130 mba 
awin: One who delays the payment of a ger toshav violates 
the positive mitzva of: “On the same day you shall give him 
his wages,’ but he has not transgressed a negative mitzva 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:1). 


NOTES 
Are subject to: On the same day, etc. — in?a own ja w»: 
The tanna did not find it necessary to list all the relevant 
prohibitions, but merely listed the positive mitzva and one 
prohibition, which includes all the rest (Ran). 


BACKGROUND 


A gentile who resides in Eretz Yisrael and observes the 
seven Noahide mitzvot [ger toshav] - awin 7a: A gentile 
who seeks to reside permanently in Eretz Yisrael is required 
to accept certain mitzvot. There are several opinions with 
regard to the extent of the commitment required. Some 
authorities require only acceptance of the prohibition 
against idol worship. Others require him to observe virtu- 
ally all the prohibitions with the exception of those prohib- 
iting consumption of certain foods. Most opinions require 
him to observe the seven Noahide mitzvot. 


Perek IX 
Daf111 Amud b 


NOTES 


To exclude others - Dany? v: Some early commentar- 
ies are puzzled as to why both opinions require a verse to 
demonstrate that this halakha does not apply to gentiles, 
since the specific inclusion of converts clearly indicates 
hat the halakha does not extend to gentiles (Tosafot). 
Some later commentaries answer that two expositions 
were necessary to include both a ger toshav and a convert, 
because otherwise one might have thought that a convert 
is mentioned not to equate him with those who must be 
paid on time, but to place him in a special category such 
hat one who delays his wages violates an additional com- 
mand (Torat Hayyim). This would be similar to the prohibi- 
ion against verbal mistreatment, where one who verbally 
mistreats a convert transgresses not only the prohibition 
against verbal mistreatment, which applies to all Jews, but 
also violates the additional prohibition against mistreating 
a convert. 


All that is in your land - Jx1Kaw bs: It is not possible 
o derive from this phrase that this prohibition applies 
only in Eretz Yisrael, as the difference between inside and 
outside Eretz Yisrael concerns only mitzvot that pertain 
o the ground, not those that apply to the person, such 
as this one. 

The Ramah, citing the Jerusalem Talmud, derives a dif- 
erent halakha from this phrase. The Gemara there learns 
rom here that this halakha includes only items that come 
into direct contact with the land, i.e., animals and vessels, 
but it does not apply to use of the land itself (see Rosh). 
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MI SHNA Whether referring to a person’s wages 


that he receives or the renting of an animal 
or the renting of utensils," are all subject to the prohibition of: 
“On the same day" you shall give him his wages” (Deuteronomy 
24:15), and are subject to the prohibition of: “The wages ofa hired 
laborer shall not remain with you all night until the morning” 
(Leviticus 19:13). When does he transgress these prohibitions? He 
transgresses them when the one owed the money claimed the 
payment from him. If he did not claim his payment from him 
the other does not transgress the prohibitions. If the one who 
owes the money transferred his payment by leaving instructions 
with a storekeeper or with a money changer to pay him, he does 
not transgress the prohibitions. 


The mishna discusses other related halakhot: If a hired laborer 
requests payment at the proper time and the employer claims he 
already paid him, the laborer takes an oath that he did not receive 
his wages and then takes the wages from the employer. If the time 
had passed, he does not take an oath and take the wages. If there 
are witnesses who testify that he claimed the money from him at 
the proper time, he takes an oath and takes the money. 


One who hires a gentile who resides in Eretz Yisrael and observes 
the seven Noahide mitzvot [ ger toshav]* is subject to the prohibi- 
tion of: “On the same day you shall give him his wages,” but is 
not subject to the negative mitzva of: “The wages of a hired 
laborer shall not remain with you all night until the morning.” 
GEMA The Gemara asks: Whose opinion is 

expressed in the mishna? It is not that of 


the first tanna of the baraita, who interprets the phrase: “From 
your brothers” (Deuteronomy 24:14), and it is not Rabbi Yosei, 
son of Rabbi Yehuda. The Gemara clarifies: What is this baraita 
that is referred to here? The Gemara explains: As it is taught in 
a baraita: 


The verse states: “You shall not oppress a hired laborer who is poor 
and needy, whether he be from your brothers or from your stranger 
that is in your land within your gates” (Deuteronomy 24:14), which 
is interpreted as follows: The term “from your brothers” serves to 
exclude others," i.e., gentiles, who are not your brothers. As for the 
term “your stranger,’ this is referring to a righteous convert.’ As 
for the term “within your gates,” this is referring to a ger toshav 
who lives in Eretz Yisrael and eats unslaughtered animal carcasses 
because he has not accepted Judaism upon himself. 


I have derived only that the prohibitions of delaying wages apply 
to the hire of people. From where do I know to include payment 
for the rental of animals and utensils in the prohibition of delaying 
wages? The verse states: “In your land,” which includes all that is 
in your land." And in all of the above cases of delaying payment 
they transgress all of these prohibitions which apply to delaying 
payment. 


BACKGROUND 


Righteous convert — pt¥ 7a: A righteous convert is a gentile 
who has accepted Judaism upon himself. After circumcision, 
immersion in a ritual bath for the purpose of conversion, and 
acceptance of the mitzvot of the Torah in the presence of a 
court, he is considered a Jew in all respects. In Temple times, 
conversion was not completed until the convert brought a 
burnt-offering. Even if he later returns to his previous faith, his 
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conversion to Judaism remains in effect and his status is that of 
an apostate Jew. 

The Torah specifically commands Jews to love a convert 
(Deuteronomy 10:19), not to cause him distress by reminding 
him of his past (Exodus 22:20), and to support him in every sense. 
By Torah law, a convert is like a newborn child. He is considered 
to have no legal familial ties to his biological parents or relatives. 
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From here the Sages stated: Whether referring to the hire of 
a person or the rental of an animal or the rental of utensils, 
all are subject to the prohibition of: “On the same day you 
shall give him his wages” (Deuteronomy 24:15), and they are 
likewise subject to the prohibition of delaying the payment 
of wages of a hired laborer (Leviticus 19:13). Rabbi Yosei, 
son of Rabbi Yehuda,’ says: One who hires a ger toshav" 
is subject to the prohibition of: “On the same day you shall 
give him his wages,” but is not subject to the prohibition 
of delaying payment of wages, and the payment of rent of an 
animal or vessels is included only in the prohibition of: “Do 
not oppress” alone. 


The Gemara returns to its initial question: In accordance with 
whose opinion is the mishna? If it is in accordance with the 
opinion of the first tanna of the baraita, who interprets 
the verse: “From your brothers,” the halakha of a ger toshav 
is difficult, as he equates a ger toshav with a Jew, unlike the 
mishnaa. If it is in accordance with the opinion of Rabbi Yosei, 
son of Rabbi Yehuda, the halakha of the rental payment of 
animals and vessels is difficult, as Rabbi Yosei maintains 
they are not included in any of the prohibitions except for: 
Do not oppress. 


Rava said: This tanna of the mishna is a tanna from the school 
of Rabbi Yishmael, as the school of Rabbi Yishmael taught: 
Whether in the case of the hire of a person, the rental of 
an animal, or the rental of vessels, all of these payments are 
subject to the mitzva of: “On the same day you shall give 
him his wages,” and the prohibition of delaying payment of 
wages. A ger toshav is subject to the mitzva of: “On the same 
day you shall give him his wages,” but he is not subject to 
the prohibition of delaying payment of wages. 


Until this point, the Gemara has discussed the source of the 
ruling of the first tanna. It now analyzes the reasons behind 
the different opinions. What is the reason of the first tanna of 
the baraita, who interprets the verse: “From your brothers”? 
He derives it by verbal analogy comparing the words: “You shall 
not oppress a hired laborer,” and the verse: “The wages of a 
hired laborer shall not remain with you all night until the morn- 
ing.’ Just as the former verse includes a Jew, a ger toshav, the 
rental of an animal, and the rental of utensils, so too, the latter 
verse includes all of the above. And Rabbi Yosei, son of Rabbi 
Yehuda, does not derive this verbal analogy of: “Hired laborer’ 
and “hired laborer.” 


> 


The Gemara challenges: Although Rabbi Yosei, son of Rabbi 
Yehuda, does not derive the verbal analogy of the words: 
“Hired laborer” and “hired laborer,’ one should still also be 
liable in the case of animals or vessels due to the injunction 
of: “On the same day you shall give him his wages.” From 
where does he derive that such items are not included in this 
prohibition? Rabbi Hananya teaches in a baraita that the verse 
states: “On his day you shall give him his wages, and the sun 
shall not set upon him, for he is poor” (Deuteronomy 24:15). 
This verse clearly is referring to one who can enter into a state 
of poverty and wealth, which excludes animals and vessels, 
which cannot enter into a state of poverty and wealth. 


The Gemara asks: And with regard to the first tanna, who does 

not address this verse of: “For he is poor,’ what does he do 

with it? The Gemara answers: That verse is necessary to give 

precedence to a poor person over a wealthy person if the 

employer does not have enough money to pay all his workers. 
And how does Rabbi Yosei, son of Rabbi Yehuda, derive that 

halakha? In his opinion that halakha is derived from: “You 

shall not oppress a hired laborer who is poor and needy” 
(Deuteronomy 24:14). 


PERSONALITIES 

Rabbi Yosei, son of Rabbi Yehuda — 717) *31a DH 937: Rabbi 
Yosei, son of Rabbi Yehuda, was a tanna from the last genera- 
tion of tanna‘im and the son of the tanna Rabbi Yehuda bar 
Elai. Rabbi Yosei was apparently the preeminent disciple of 
his father, though he does occasionally disagree with him 
on matters of halakha. He was also a friend of Rabbi Yehuda 
HaNasi, with whom he collaborated on several matters, and 
in addition, he engaged in halakhic discussions with other 
Sages of his generation. 

His halakhic decisions were apparently tied to those of 
Rabbi Yehuda HaNasi, and his statements are found a number 
of times in the mishna, as well as frequently in the Josefta and 
other sources. He was also a master of aggada, and a num- 
ber of famous statements were transmitted in his name. He 
apparently died before Rabbi Yehuda HaNasi, as he instructed 
the latter with regard to certain matters before his death. 


NOTES 


Ger toshav — awin 73: The biblical term ger includes two 
separate categories of people, and it is sometimes necessary 
to consider the context to help determine which of them 
is the subject of the verse. The first type is the righteous 
convert, a full-fledged convert who is obligated in all Torah 
laws after circumcision, ritual immersion, and the acceptance 
of all the mitzvot. He has the status of a full-fledged Jew, 
apart from various issues such as certain appointments and 
some prohibitions that apply to him. The other is a gentile 
who resides in Eretz Yisrael and observes the seven Noahide 
commandments. 

The definition of who qualifies as the second type of geris 
subject to a dispute among tanna’‘im. Some say that he has to 
accept upon himself only not to worship idolatry, while others 
maintain that he must agree to observe all the mitzvot apart 
from the consumption of animal carcasses. 

The consensus among the ruling authorities is that a ger 
toshavis one who has accepted upon himself the observance 
of the seven Noahide commandments. Since he has accepted 
these Torah laws he is considered a righteous member of the 
nations, and Jews are therefore obligated to support him, 
to provide him with a livelihood, and to care for his welfare. 
Naturally, it is prohibited to steal from a ger toshav, to oppress 
him, or to exploit him, which includes delaying his wages. 
Nevertheless, with regard to certain mitzvot that involve a 
particular emphasis on the special affinity of Jews to each 
other, he has the status of a gentile. 
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NOTES 


To give a poor person precedence over a destitute 
person — rare ny apm: The Rambam and others do 
not cite this statement as halakha. They apparently rely 
on the Sifrei that derives from the verse: “You shall not 
oppress a hired laborer who is poor and needy” that one 
who delays the payment of wages to any poor person has 
transgressed a special prohibition, and God will hasten to 
punish him. See also the Ramban’s Commentary on the 
Torah concerning this point. 


From your brothers...your neighbor, etc. — v1... pn 
^3): The early commentaries point out that the phrase: 
“Your neighbor,’ presents a difficulty also to Rabbi Yosei, 
son of Rabbi Yehuda. Nevertheless, it is more problematic 
for the first tanna, as Rabbi Yosei, son of Rabbi Yehuda, 
derives from here that the verbal analogy of “hired 
laborer” and “hired laborer” must be rejected, because a 
ger toshav is not called “your neighbor" (Ramban). 


Stealing from a gentile and oppressing him — 9) bp 
Spwiyr: According to the Meiri, this statement is in accor- 
dance with the opinion that stealing from a gentile is 
permitted under certain circumstances. He adds that the 
halakha is that it is prohibited to steal even from a gentile, 
and it is certainly prohibited to exploit or oppress him. It is 
likewise prohibited to delay paying his wages deliberately 
if he never intended to pay him on time. The principal issue 
at hand is whether these prohibitions against stealing 
apply with regard to all people, or whether, like taking 
interest, they are considered unique halakhot that result 
from the special unity of the Jewish people. 
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The Gemara asks: But if so, why does the first tanna require 

another verse? The Gemara explains: He maintains that one verse 

serves to give a poor person precedence over a wealthy person, 
while the other one serves to give a poor person precedence over 
a destitute person," i.e., a complete pauper who owns nothing. 


The Gemara adds: And both verses are necessary, as had the 
Torah taught us only that a poor person comes before one who is 
destitute one could have said that this is because a destitute per- 
son is not ashamed to demand his money; he is so needy he is 
not embarrassed to ask for money. But with regard to a wealthy 
person, who is ashamed to demand his wages, one might say that 
a poor person does not receive precedence over him. And con- 
versely, had the Torah taught us only that this halakha applies to 
a wealthy person one could have said that it is because he does 
not need his wages right away, but with regard to a destitute 
person, who does need it immediately, say that it does not apply. 
It was therefore necessary for both verses to be stated. 


The Gemara asks: And with the regard to the ruling of the tanna 
of our mishna, whichever way you look at it, it requires clarifica- 
tion. If he derives the verbal analogy of the words: “Hired laborer” 
and “hired laborer,” then even a ger toshav should be included. 
If he does not derive the verbal analogy of the words: “Hired 
laborer” and “hired laborer,’ from where does he derive that this 
halakha applies to animals and vessels? 


The Gemara answers: Actually, he does not derive the analogy of: 

“Hired laborer” and “hired laborer,’ and there it is different, as 
the verse states: “The wages of [pe’ulat] a hired laborer shall not 
remain with you all night until the morning” (Leviticus 19:13). 
This verse is referring to any case where its work [ pe’ulato] is with 
you, which includes animals and vessels. The Gemara asks: If so, 
then even a ger toshav should be included, as he too performs 
work for you. The Gemara responds: The initial section of the 
verse states: “Your neighbor,’ which refers to your neighbor who 
is Jewish, and not a ger toshav, who is not called a neighbor. 


The Gemara asks: If so, then even animals and utensils should 
not be included, as they too are not called: Your neighbor. The 
Gemara replies: It is written: “With you,” which includes all items 
that work with you. The Gemara asks: What did you see to decide 
to include animals and utensils, and to exclude a ger toshav? 
The Gemara answers: It stands to reason that he should include 
animals and utensils, as they are at least included in the category 
of your neighbor’s money, whereas a ger toshav is not included 
in your neighbor’s money. 


The Gemara asks: And the first tanna of the baraita, who inter- 
prets: “From your brothers,” what does he do with this verse: 
“Your neighbor”?’ The Gemara explains: That verse is necessary 
for him for that which is taught in a baraita: “Your neighbor,’ 
and not a gentile. The Gemara challenges: The exclusion of a 
gentile is derived from: “Your brothers,” and no additional 
verses are necessary for this purpose. 


The Gemara answers: One verse serves to permit one who 
oppresses him, and the other one serves to permit stealing from 
him," and both are necessary. Because had the Torah taught 
us this halakha only with regard to stealing from him, one could 
have said that this is because the gentile did not toil for him, but 
one who oppresses him, where he has toiled for him, you might 
say that he is not permitted to oppress him. And conversely, had 
the Torah taught us only that the practice of he who oppresses 
him is permitted, it might have been said that this is because the 
money has not yet reached his hand, but with regard to stealing 
from him, when he takes money that has already reached his 
hand, say that this halakha does not apply. Therefore, both cases 
are necessary. 
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The Gemara asks: And what does Rabbi Yosei, son of Rabbi 
Yehuda, do with this verse: “The wages ofa hired laborer shall 
not remain with you all night until the morning”? The Gemara 
answers: It is necessary for him for that which Rav Asi teaches, 
as Rav Asi says: Even if one hired the laborer to harvest only 
one cluster’ of grapes for him, one violates the prohibition of 
delaying payment of wages. 


The Gemara asks: And from where does the other Sage, i.e., 
the first tanna, derive this halakha? The Gemara answers: He 
derives it from the phrase: 
(Deuteronomy 24:15). This indicates that one is liable for delay- 
ing the payment of wages due for any work; as a laborer obligates 
himself to perform the work, it is something for which he 
gives his soul. 


The Gemara asks: And what does the other Sage, the second 
tanna, derive from this verse? The Gemara responds: That verse 
is necessary for that which is taught in a baraita: The expres- 
sion “for he sets his soul upon it” explains why one must be so 
precise when paying a laborer his wages: For what reason did 
this laborer ascend on a tall ramp or suspend himself from a 
tree and risk death to himself?" Was it not for his wages? How, 
then, can his employer delay his payment? 


Alternatively,’ the words “for he sets his soul upon it” teach 
that concerning one who withholds the wages of a hired 
laborer," it is as though he takes his soul from him. Rav Huna 
and Rav Hisda disagreed over the meaning of this statement. 
One says it is referring to the soul of the robber, meaning that 
one who steals from a hired laborer by delaying payment of his 
wages causes Heaven to remove his own soul, and one says that 
he takes the soul of the robbery victim, meaning that one who 
steals from a hired worker causes the death of the worker. 


The Gemara cites proof for these two opinions. The one who 
says it is referring to the soul of the robber bases his opinion 
on a verse, as it is written: “Do not rob from the weak because 
he is weak, nor crush the poor in the gate” (Proverbs 22:22), 
and it is written immediately afterward: “For the Lord will 


plead their cause, and spoil the soul of those who spoil them” 


(Proverbs 22:23). This indicates that God will take the soul of 
one who steals from a poor person. And the one who says it is 
referring to the soul of the robbery victim bases his opinion on 
a verse, as it is written: “So are the ways of everyone who is 
greedy for gain; it takes away the life of its owners” (Proverbs 
1:19). A robber is considered as if he removed the very soul of 
his victim. 


The Gemara asks: And according to the other Sage too, isn’t it 
written: “It takes away the life of its owners”? How does he 
interpret this verse? The Gemara answers: This is referring to its 
current owner, i.e., the robber, who took the money and now 
owns it. The Gemara asks: And according to the other Sage too, 
isn’t it written: “And spoil the soul of those who spoil them”? 
How does he interpret this verse? The Gemara answers: This 
verse employs the style know as: What is the reason, as follows: 
What is the reason that God will spoil those who spoil them? 
Because they took someone's soul, for which He will exact 
retribution. 


“For he sets his soul upon it” 


NOTES 

Hired him to harvest only one cluster - xx haw 
kab biw b qisa: According to the Meiri, this pas- 
sage indicates that the prohibition of delaying pay- 
ment of wages applies no matter how small the sum, 
as even if he hired him to perform work worth less 
than the value of one peruta he must pay him on time 
despite the fact that this amount is not considered a 
halakhically significant sum of money. This interpre- 
tation resolves several difficulties raised by the early 
commentaries, and several later commentaries explain 
similarly. 


NOTES 
And risk death to himself - amd iayy OX TDA: 
The Noda BiYehuda rules, based on this Gemara, that 
although there is a mitzva to protect oneself from harm 
(see Deuteronomy 4:15), one is permitted to engage in 
an occupation even if in doing so one will need to place 
oneself in a situation of danger. 


Alternatively, etc. — 131 1m% 32%: This additional exposi- 
tion is necessary because the first exposition refers only 
to a laborer who performs a hard, life-threatening job. 
The Gemara therefore cites this second verse, indicat- 
ing that an employer who does not pay a laborer has 
transgressed a severe prohibition even if the laborer 
performs an easy task (/yyun Ya'akov). 


For he sets his soul upon it [elav] — nis xia 17 vor) 
iwa: The Ra’avad explains that the term elav is inter- 
preted as: For it [alav]. In other words, God punishes him 
for the sin of delaying payment of wages. 


HALAKHA 
One who withholds the wages of a hired laborer — 
av Y waist: Anyone who neglects to pay a labor- 
er's wages is considered as though he took his very soul 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:2; Shulhan 
Arukh, Hoshen Mishpat 339:2). 
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NOTES 
That there is with you — JA% ww: According to an opinion 
cited by the commentary attributed to the Ritva, one may 
derive from here that even if the employer owns movable 
property, or other kinds of property, he need not sell them to 
pay his laborer’s wages, as he is obligated to use only money 
available in his possession. 


May he return or may he not return — NİN IVN iX THM: 
According to Josafot, the word return means that the prohibi- 
tion of delaying payment reverts back to the employer. Most 
commentaries interpret the question as relating to whether 
the employee may claim his wages from his employer 
despite the transfer of the debt (see Meiri). 


Does a craftsman acquire ownership rights through 
enhancement of the vessel — bp nava mip pax: The 
early commentaries note that this distinction was not stated 
by Rav Sheshet himself, as he holds that a craftsman does 
acquire ownership rights through enhancement of the vessel. 
It was added by the Gemara, which maintains that the mat- 
ter of whether one violates the prohibition of delaying the 
payment of wages is connected to the matter of whether a 
craftsman acquires ownership rights through enhancement 
of the vessel. The conclusion is that the two matters are 
not related, and a contractor is equivalent to a hired laborer 
regardless of whether a craftsman acquires ownership rights 
through the enhancement of a vessel (see Ran and Shakh). 


Q 


HALAKHA 


When does one not transgress the prohibition of delaying 
payment of wages - %2W mbna 3y ix a: An employer 
is in violation of the prohibition of delaying payment of 
wages only if the laborer claimed his wages. If the laborer 
claimed his wages but the employer had no available cash 
or had transferred the debt to a storekeeper or a money 
changer, who accepted the obligation of payment, the 
employer has not violated the prohibition (Shulhan Arukh, 
Hoshen Mishpat 339:10). 


May he return or may he not return — NİN IVN iX THM: 
Even if the employer transferred the responsibility of pay- 
ment to a third party, if the laborer prefers, he may return to 
the employer to claim his salary, as the halakha is in accor- 
dance with the opinion of Rabba. The Rema adds, citing the 
Rosh, that if an act of acquisition was performed formalizing 
the transfer of the debt, the laborer may no longer return 
to the employer to claim his salary (Shu/han Arukh, Hoshen 
Mishpat 339:10, and in the comment of Rema). 


Does a craftsman acquire ownership rights through 
enhancement of the vessel — op nawa mip pax: If one 
gave a craftsman wood to prepare a vessel and it broke after 
it was fashioned, he must pay the owner the full value of 
the vessel, as a craftsman does not acquire ownership rights 
through enhancement of the vessel (Rambam Sefer Mish- 
patim, Hilkhot Sekhirut 10:4; Shulhan Arukh, Hoshen Mishpat 
306:2, and see Sma there). 
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§ The mishna teaches: When does he transgress these prohi- 
bitions? He transgresses them when the one owed the money 
claimed the payment from him. If he did not claim his payment 

from him, the other does not transgress the prohibitions. The 

Sages taught: With regard to the verse: “The wages of a hired 

laborer shall not remain with you all night until the morning” 
(Leviticus 19:13), one might have thought that he should be liable 

even if the laborer did not claim his wages from him. The verse 

states “with you,’ meaning the prohibition is not transgressed 

unless it is with your knowledge and consent that you have not 
paid him. But if he did not even request his wages yet, the 

prohibition has not been violated. 


Furthermore, one might have thought that the employer is liable 
even if he does not have the money to pay him. Therefore, the 
verse states “with you,” indicating that there is money with you." 
One might have thought that even if the employer transferred his 
payment to a storekeeper or to a money changer, he still violates 
the prohibition of delaying payment of wages. Therefore, the verse 
states “with you,” indicating that it applies only if the payment is 
your obligation, but not if he transferred it to a storekeeper or to 
a money changer, as then the payment of the laborer’s wages is no 
longer his responsibility." 


§) The mishna teaches: If the one who owes the money transferred 
his payment by leaving instructions with a storekeeper or with a 
money changer to pay him, he does not transgress the prohibi- 
tions. A dilemma was raised before the Sages: If the storekeeper 
or money changer neglected to pay the wages, may the laborer 
return to the employer and claim his money from him, or may he 
not return, as the storekeeper or money changer is now his 
exclusive address for complaints? Rav Sheshet says he may not 
return, and Rabba says he may return. 


Rabba said: From where do I state my opinion? From the fact 
that the mishna teaches: He does not transgress the prohibition, 
from which it may be inferred: He does not transgress the prohibi- 
tion, but the laborer may still return to him to collect his wages. 
And Rav Sheshet said: What is the meaning of the ruling that 
he does not transgress the prohibition? It means that he is not 
included in the category of transgressing, as his transfer of the 
payment exempts him from all responsibility. 


The Sages inquired of Rav Sheshet: If the laborer worked as a 
contractor, who is paid for a completed job rather than by the hour, 
does the employer violate the prohibition of delaying payment of 
wages or does he not violate the prohibition of delaying payment 
of wages? 


The resolution to this inquiry depends on how a craftsman’s wages 
are classified. Does a craftsman, who is a type of contractor, 
acquire ownership rights through enhancement of the vessel?™ 
This would mean that the craftsman is considered to have acquired 
the vessel through his work, which enhances its value, and it 
remains in his possession until he returns it to the owners, who are 
then considered to have purchased the enhanced item from him. 
And accordingly, his payment is akin to a loan in that it will not be 
subject to the prohibition of delaying the payment of wages. Or 
perhaps a craftsman does not acquire ownership rights through 
enhancement of the vessel, and the obligation of the owner to 
pay him is similar to the obligation to pay wages to any laborer, in 
which case the money is classified as a wage, and is subject to the 
prohibition of delaying wages. 


Rav Sheshet said to them: He does violate the prohibition. They 
asked Rav Sheshet: But isn’t it taught in a baraita that a contractor 
does not violate the prohibition? Rav Sheshet replied: There it is 
referring to a case where he transferred the wages to a storekeeper 
or to a money changer. 
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The Gemara suggests: Let us say that the following baraita supports 
the opinion of Rav Sheshet: With regard to one who gave his gar- 
ment to a craftsman, and the craftsman concluded the work and 
notified the owner that the work was complete, even if the owner 
delays paying the craftsman from now until ten days henceforth, 
he does not violate the prohibition of delaying the payment of 
wages. If the craftsman gave the garment to him at midday, then 
once the sun has set and the owner has not paid him, the owner 
does violate the prohibition of delaying the payment of wages." 


The Gemara concludes: And if it enters your mind to say that a 
craftsman acquires ownership rights through the enhancement 
of the vessel, why does the owner violate the prohibition of delay- 
ing the payment of wages? It is as if the craftsman acquired the 
garment, and the payment is considered to be a purchase of the 
garment by the owner, rather than a wage. 


Rav Mari, son of Rav Kahana, said: There is no proof from here, 
as the baraita is stating the halakha with regard to the laundering 
of a thick garment, where there is no enhancement of the gar- 
ment. Therefore, the craftsman does not acquire it. The Gemara 
asks: Ultimately, to what end did the owner of the garment give it 
to the craftsman? He gave it to him in order to soften it. Once he 
has softened it, that is its enhancement, and the craftsman has 
therefore acquired it. 


The Gemara responds: No, it is necessary to teach this halakha in 
a case where the owner hired the craftsman for treading, i.e., to 
forcefully tread on the garment in water until it softens, with the 
owner paying the craftsman a ma'a’ coin for each tread.™ Accord- 
ingly, this is considered hired labor, where the craftsman is paid 
based on the amount of times he performed an action, and not 
contractual labor, where he is paid based on the outcome, in this 
case, a softened garment, and the prohibition of delaying payment 
of wages does apply to this case. 


Ma'a — myn: The maa is a small silver coin generally identified, 


both in weight and significance, with the gera, the smallest 
denomination of currency mentioned in the Torah. Originally, 
the biblical sacred shekel, equal in worth to the mishnaic sela, 
was worth twenty maʻa, but the sela was later increased by 
20 percent to twenty-four ma'a. The mishnaic shekel, half of a 
biblical shekel, was worth twelve ma‘a. 


Each tread — woo) Kya: In talmudic times, new garments, 
particularly thick ones, were often too rigid to wear immediately 
after weaving. To make them suitable for wearing, they were 
given to craftsmen who would tread on them inside a vessel full 
of water mixed with softeners and cleaning agents. 


Roman fresco depicting adults and children treading on laundry in tubs 


A ma'a for each tread - xaya xwv xwv: Rashi in tractate 
Bava Kamma (99a) explains ‘that i in this case he is not a contractor 
because he receives payment for each stage of the work. Others 
are puzzled by this interpretation, as the definition of a hired 
laborer is one who works for a specific amount of time, whereas 
anyone whose agreement concerns the quality of the work is 
called a contractor (Tosafot in Bava Kamma). Rashi here explains 
that the reason he is considered a laborer and not a contractor 


NOTES -> 


is that the owner does not pay attention to the enhancement 


but to the amount of times the laborer trod on the garment. 


According to Tosafot in tractate Bava Kamma (99a), the first times 
he treads on the garment do not improve it, and therefore they 
do not serve to acquire the item for him. Others explain that this 
refers to the very first strikes on the vessel before it is assembled 
or washed, which do not result in the vessel’s improvement 
(Arukh). 


The prohibition of delaying men with regard to a 
contractor — mhapa pon 5a: If one gave a craftsman a 
vessel to fix, and ‘hired the craftsman as a contractor, as 
long as the vessel is in the craftsman’s possession, the 
owner has not transgressed the prohibition of delaying 
payment of wages. Once the craftsman has returned the 
vessel to its owner, the owner is immediately obligated to 
pay him, and any delay violates the prohibition of delay- 
ing payment of wages, as a contractor is considered like 
a hired laborer in this regard, as stated by Rav Sheshet 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:3; Shulhan 
Arukh, Hoshen Mishpat 339:6). 
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A hired laborer at his proper time takes an oath 
and receives the wages — Spin yawa ita vow: The 
Sages instituted that at the proper time for receiving 
his wages, a hired laborer should take an oath while 
holding a sacred item and receive his wages from his 
employer (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
11:6; Shulhan Arukh, Hoshen Mishpat 89:1). 
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The mishna teaches: If a hired laborer requests payment at the 
proper time and the employer claims he already paid him, the 
laborer takes an oath that he did not receive his wages and then 
receives the wages from the employer." The Gemara asks: Why did 
the Sages institute for a hired laborer, who is the plaintiff, to take 
an oath and receive his wages, in opposition to the principle that in 
the case of a monetary dispute between two parties, the defendant 
takes an oath that he is not liable and thereby exempts himself from 
payment? 


Rav Yehuda says that Shmuel says: They taught great halakhot 
here. The Gemara is puzzled by this choice of words: Are these 
halakhot?" They are ordinances designed for the proper running of 
business transactions, not halakhot that apply to everyone at all 
times. The Gemara emends the above statement: Rather, Rav 
Yehuda says that Shmuel says: They taught great ordinances here. 
The Gemara is still unsatisfied with the terminology: Does the word 
great indicate by inference that there are minor ordinances? Which 
ordinances are considered of minor importance? 


Rather, Rav Nahman says that Shmuel says: They taught fixed 
ordinances here that are necessary for practical life. The reason is 
that taking the oath is actually the duty of the employer, but the 
Sages transferred the oath of the employer‘ and imposed it upon 
the hired laborer due to the livelihood of the hired laborer. The 
laborer requires his wages to survive, and therefore if the employer 
is allowed to exempt himself by taking an oath, the laborer will be 
left with nothing. The Gemara asks: And simply due to the liveli- 
hood of the hired laborer should we cause the employer to lose 
out? If the employer is entitled to take an oath to exempt himself, 
why should he suffer due to the laborer’s needs? 


The Gemara answers: It is preferable for the employer himself that 
the hired laborer should take an oath and receive his wages so that 
laborers will hire themselves out to him with the knowledge that 
their wages are secure. The Gemara asks: Why not argue the reverse, 
that it is preferable for the hired laborer himself that the employer 
should take an oath and be exempt so that he should be hired? If 
the terms of labor are too imposing, people will not hire laborers. 
The Gemara responds: The employer must perforce find a laborer 
to hire. The Gemara retorts: A hired laborer, too, must perforce 
allow himself to be hired out. 


NOTES 


Are these halakhot — 1733 xoan y7: Rashi explains that the 
Gemara means to question whether these laws are halakhottrans- 
mitted to Moses from Sinai. Others add that the word halakhot 
indicates a law similar to a halakha transmitted to Moses from Sinai 
in the sense that it is an established law without a given reason, 
and the Gemara’s question is that this is an ordinance of the Sages, 
for which they certainly provided a justification (Ein Yehosef). 


But the Sages transferred the oath of the employer — paa 717231 
man byar maw): The Ramban is troubled by the statement of 
the Gemara that the obligation to take an oath would have been 
upon the employer, as in this case he is denying the claim of the 
laborer, and by Torah law a defendant takes an oath only if he 
admits to part of the claim. In addition, at the time of the mishna, 
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the Sages had not yet instituted the rabbinic ordinance requiring 
an oath of inducement to be taken by the employer in a case 
where he completely denies the claim of the laborer. Therefore, 
the employer would not have been obligated to take any oath. The 
Ramban explains that although generally speaking a defendant 
who completely denies the claim of the plaintiff is exempt from 
taking an oath, there are strong grounds for the Sages to institute 
an oath in this particular case, for several reasons. One is that there 
are witnesses that he hired the laborer. Furthermore, it can be 
assumed that the laborer is more exact in keeping track of the pay- 
ment of the wages than the employer. It is concerning this oath 
by rabbinic law that the Gemara states that the Sages transferred 
the oath that would have been imposed upon the employer and 
imposed it on the employee. 
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The Gemara now retracts the previous explanation: Rather, the 
employer is preoccupied with many laborers," and it is more likely 
that he forgot and mistakenly believed that he already paid this 
laborer’s wages. The Gemara asks: If so, i.e., if it is reasonable that the 
employer forgot, we should give the laborer his wages without him 
taking an oath, as there are grounds to presume that the employer 
erred. The Gemara responds: The laborer takes an oath in order to 
alleviate the concerns of the employer, as, if he is not required to 
take an oath, the employer will feel that he has been cheated. 


The Gemara asks: But why not have the employer instead give him 
his wages in the presence of witnesses each time, which would 
remove any uncertainty? The Gemara answers: The matter would 
be an inconvenience to them both if they needed to find witnesses 
before each payment. The Gemara asks: But why not have the 
employer give him the wages at the outset, before he starts working, 
when he is less preoccupied? The Gemara answers: Both of them 
want the payment to be in the form of credit," i.e., that the wages not 
be paid in advance. The employer prefers this arrangement in case 
he has no ready cash at his disposal, while the laborer also prefers to 
be paid at the end of the day so that he does not lose his money in 
the meantime. 


The Gemara asks: If so, then even if the dispute between them con- 
cerns a fixed amount of payment" as well, the laborer should take an 
oath. Why did we learn in a baraita: If the craftsman says: You 
fixed two" coins for me as my payment, and the other, i.e., the 
employer, says: I fixed only one coin for you, then the burden 
of proof rests upon the claimant. Why is it not assumed that the 
employer was preoccupied and forgot, as in the previous case? The 
Gemara answers: The fixing of wages is certainly an event that 
people remember, and there is no concern that the employer forgot 
how much he stipulated. 


The Gemara asks: If so, i.e., if the concern exists that the employer 
might have forgotten, then even if his time had passed for claiming 
his wages, the laborer should be entitled to take an oath and claim 
his wages. Why did we learn in the mishna: If the time had passed 
he does not take an oath and receive the wages? The Gemara 
answers: The reason in that case is that a presumption’ exists that 
an employer does not generally violate the prohibition of delaying 
payment of wages. 


The Gemara asks: But didn’t you say that the employer is preoc- 
cupied with his laborers? The Gemara answers: This statement 
applies only before the time of his obligation to pay arrives, as it is 
possible that his preoccupation with other matters caused him to 
forget whether he had already paid him, 


NOTES 


Preoccupied with laborers — pyisa “w: According to the Rif 
in tractate Shevuot, there are two reasons for the ruling that it is 
he laborer who takes the oath: The employer is distracted, and 
he laborer’s livelihood is at stake. With regard to the claim that 
he employer is preoccupied with his laborers, Rashi explains 
hat since he has many laborers, some of whom have been paid, 
he may wrongly assume that he has paid the others as well. It is 
explained in the Jerusalem Talmud that an employer is busy with 
his large workload, and the concern exists that this will cause 
him to overlook paying wages, even if he has only one laborer. 


Both of them want the payment to be in the form of credit - 
napa YH DAW: Rashi explains that the employer wants pay- 
ment to be in the form of credit because he occasionally lacks 
sufficient cash to pay the employee at the start of the day. The 
employee wants payment to be in the form of credit because he 
is concerned that he may lose the money over the course of the 
day while he is working. Rashi in tractate Shevuot (45a) suggests 
another reason that the employee prefers payment in the form 
of credit: He does not want to risk spending the money during 
the day on non-essential purchases. Others add an additional 


reason, with regard to the employer: He is reluctant to pay in 
advance, in case the employee decides to stop working early 
(Nefesh Hayya). 


If the craftsman says you fixed two — A¥Y? DAW Wik PIX: 

Many commentaries are bothered by the fact that, in this case, 
the employer has made a partial admission. Therefore, by Torah 

law, he should have to take an oath. Some early commentar- 
ies, such as the Rambam, rule that this is the case (see Josafot). 
The Ri Migash suggests that this refers to a situation where the 
employer had already paid the laborer the amount that he felt 
was due, or he told him: Here it is, in which case the halakha 
of an admission to part of a claim no longer applies (see 4a). 
The Ramban suggests another reason for this ruling: Part of the 
reason for the ordinance of the employer taking an oath was 
due to the necessity of the laborer receiving a livelihood. As the 
sum needed to cover one's basic expenses is known, it is not 
likely that the agreement would have been for the employer to 
pay less than that. Therefore, the sum subject to their dispute is 
presumably concerning an amount greater than that needed to 
cover one's basic expenses, and is similar to a standard claim. 
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HALAKHA 


A dispute over a fixed amount of payment - npma 
myypa: In this case, an individual gave a vessel to a crafts- 
man who in turn claims that his payment was two coins, 
while the owner says he agreed to pay him only one. If 
the vessel is still in the craftsman’s possession, and the 
circumstances are such that he could claim it belongs to 
him, the craftsman takes an oath while holding a sacred 
item, attesting to the truth of his claim, and collects his 
money. If the vessel is no longer in the craftsman’s pos- 
session or if he could not claim it as his, the burden of 
proof rests upon the craftsman, since he is the claimant. 
If he fails to bring proof, the employer takes an oath and 
is exempt (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:8; 
Shulhan Arukh, Hoshen Mishpat 89:5). 


BACKGROUND 

Presumption — Apt: This term, which is frequently used 
in halakha, has different meanings depending on the 
context. In general, it means an assumption that is widely 
accepted based on facts, circumstances, custom, or gen- 
eral behavioral tendencies. One example of a presump- 
tion is: An agent performs his assigned agency. Another 
example is: Children who are treated as family members 
are, in fact, their parents’ offspring. Unless the facts prove 
otherwise, these presumptions are accepted as truth. At 
times, even corporal punishment may be administered 
based on these presumptions. 
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If there are witnesses that he claimed the money from him, 
etc. = 13 iyanw oy w or: A hired laborer takes an oath 
and receives his wages if there are witnesses who testify that 
he was hired and performed work for the employer. If there 
are no witnesses, since his employer could have claimed that 
he never hired the laborer, the employer is deemed credible 
when he claims to have paid, although he must take an oath 
of inducement, which is an oath by rabbinic law. If he admits 
o part of the claim, he must take an oath by Torah law. The 
Rema, citing the Tur, states that even when the employer 
denies everything, if he hired the laborer in the presence 
of one witness, the employer must take an oath by Torah 
aw. Similarly, if the laborer claimed his money after the time 
‘or payment was due, even if the laborer was hired in the 
presence of witnesses, the burden of proof rests upon the 
claimant, and if he is unable to provide proof, the employer 
akes an oath of inducement. 

How long does the period for a laborer claiming his wages 
ast? In the case of a day laborer, he may do so the entire night 
ollowing the day he worked. Similarly, a night laborer may 
claim his wages any time throughout the following day. If the 
aborer brings proof that he claimed his money within this 
ime, he may take an oath and receive his wages one day after 
he time for payment. From that point onward, the burden of 
proof rests upon the claimant. If the laborer provides proof 
hat he has continually been claiming his wages, he may 
ake an oath the following day and receive his wages. This 
ruling is the consensus among the authorities, including the 
Taz (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:6; Shulhan 
Arukh, Hoshen Mishpat 89:3, and see Sma there). 
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but when the time of his obligation to pay arrives, he applies 
himself and remembers" all the details, so as not to violate the 
prohibition of delaying payment of the laborer’s wages. 


The Gemara asks: Why would one rely upon the presumption 
that the employer would not transgress? But is the hired laborer 
suspected of violating the prohibition of stealing?" The Gemara 
replies: There, concerning the credibility of an employer, there 
are two presumptions, whereas here, concerning the credibility 
ofa laborer, there is only one presumption. The Gemara explains: 
Concerning the credibility ofan employer there are the following 
two presumptions: One is that the employer does not violate 
the prohibition of delaying payment of wages, and the other 
one is that a hired laborer does not delay the request for his 
wages. But here, concerning the credibility of the laborer, there 
is only one presumption, i.e., that the laborer does not violate 
the prohibition of stealing. 


The mishna teaches: If there are witnesses who testify that he 
claimed the money from him," he takes an oath and receives the 
money. The Gemara asks: But what need is there for witnesses that 
he lodged a claim, when he is claiming it from him in front of us? 
Rabbi Asi said: The tanna is referring to witnesses that testified 
that he claimed it from him at its proper time. The Gemara chal- 
lenges: Even if the laborer claimed the money at the proper time, 
perhaps the employer paid him afterward. Abaye said: The wit- 
nesses testify that he claimed it from him the entire time, i.e., from 
the time he completed his labor until the end of that day. 


The Gemara continues: And is it always assumed that the employer 
did not pay the laborer? Why does the fact that he claimed his 
money at the proper time mean that his claim against his employer 
is always accepted? Rav Hama bar Ukva said: The tanna means 
that he is given another day corresponding to that day of 
his claim’ during which the laborer can claim that he has not 
been paid. 


NOTES 
the two cases: An employer who fails to pay has not actually 


He applies himself and remembers — 137721 PMII 1127: 
Commentaries raise the following question: Since the employer 
is capable of remembering whether or not he paid the laborer 
in order to avoid violating the prohibition of delaying the 
payment of his wages, why did the Sages not impose the 
oath on the employer before the time of his obligation to 
pay arrives, which could also result in his applying himself to 
remember? One answer suggested in the Shita Mekubbetzet is 
that an employer will apply himself in order to avoid violating 
the prohibition because he is always aware that he must pay 
the wages. By contrast, an oath imposed suddenly upon him 
in the case of a dispute with the laborer will not help him 
remember. 


But is the hired laborer suspected of transgressing the prohi- 
bition of stealing -binn ba Dw Tip Vow 27: Early commen- 
taries ask whether this same reasoning can be applied to the 
hired laborer’s employer: Is the employer actually suspected of 
stealing? One explanation is that there is a difference between 


stolen anything, as he always has the option of paying later, 
whereas an employee who takes more than his due has actively 
stolen money (Rosh, cited in Shita Mekubbetzet). 


man by: There is a dispute with regard to this issue in the 
Jerusalem Talmud. According to one opinion, since the wit- 
nesses testified that the employer did not pay on time and the 
employer claimed he had paid, the laborer may take an oath 
and receive his wages at any time, as the employer is no longer 
considered to be credible. Conversely, Rabbi Yosei, son of Rabbi 
Bun, maintains that the laborer receives one extra day follow- 
ing the time of the claim, per the Gemara’s conclusion here. If 
the witnesses testified that he continued to claim his wages 
without response, he receives one day from the final time he 
stated his claim to take an oath and take his wages. The early 
commentaries maintain positions similar to those found in the 
Jerusalem Talmud (see Shita Mekubbetzet). 
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MI SHNA With regard to one who lends money to 


another and the debtor fails to repay it at 
the end of the term of the loan, the creditor may take collateral 
from him to ensure payment only by means of an agent of the 
court," not of his own accord. And he may not enter the debtor’s 
house to take his collateral, as it is stated: “When you lend your 
neighbor any manner of loan, you shall not go into his house to 
take his collateral. You shall stand outside, and the man to whom 
you lend shall bring forth the collateral to you outside” (Deuter- 
onomy 24:10-11). If the debtor had two utensils" of the same kind, 
the creditor takes one and leaves the other one" in the debtor’s 
possession." 


Andin addition, the creditor must return a pillow at night," as the 
debtor requires it for sleeping, and a plow, which is needed for his 
daytime work, by day." If the debtor died, he is not required to 
return it to the debtor’s heirs. Rabban Shimon ben Gamliel says: 
Even to the debtor himself he needs to return the collateral each 
day only until thirty days have passed, and from thirty days 
onward, the creditor can sell them in court, with the proceeds 
going toward payment of the debt. 


G E M ARA Shmuel says: An agent of the court who 


was granted permission to appropriate 
items from a debtor up to the sum of the loan may seize" these 
items from him in the marketplace, but is not permitted to enter 
the debtor’s house and take collateral. The Gemara asks: But 
didn’t we learn in the mishna that one who lends money to 
another may take collateral from him only by means of an agent 
of the court, which proves by inference that when it is taken by 
means of an agent of the court the agent of the court may enter 
the debtor’s house and take collateral? 


The Gemara responds: Shmuel could have said to you: Say that 
the mishna meant as follows: He may seize it forcibly from him 
only by means of an agent of the court. The Gemara adds: So, 
too, it is reasonable that this is correct, as the latter clause of 
the mishna teaches: And he may not enter the debtor’s house" to 
take his collateral. Who is the tanna referring to here? If we say it 
is referring to the creditor, this clause is not needed, as this halakha 
can be concluded from the first clause of the mishna, which states 
that a creditor has no right to take collateral himself. Rather, is it 
not referring to the court agent? Accordingly, this teaches that 
even an agent of the court may not enter the debtor’s house to take 
the collateral. 


NOTES 


He takes one and leaves one — Tmt mara my bois: According 
to Josafot and the Ran, this refers to a creditor who unlawfully 
took collateral from the debtor. According to the Rambam, the 
same halakha applies if collateral was taken with the sanction 
of the court. 


The return of collateral — piaya mun: There are various types 
of collateral, One is an item taken by the creditor at the time of 
the loan as a guarantee of payment. Since the debtor gives this 
collateral of his own free will, the halakhot of returning the col- 
lateral that are stated here do not apply to that case at all. Another 
type of collateral is an item taken from the debtor as a form of 
payment for his debt. Rabbeinu Tam and the Ra’avad maintain 
that here, too, the halakhot of the return of collateral are not in 
effect. A third type of collateral is defined in the mishna here, and 
refers to collateral taken during the period of a loan to ensure 
repayment of the loan. All the halakhot stated in the mishna 
apply to collateral of this sort, both with regard to the limitations 
upon the type of item as well as with regard to which items must 
be returned. 


He must return a pillow at night - aba 327 DX P: This 
halakha is questioned by amora‘im and leading early commen- 


aries. What is the point of taking the collateral in the first place 
if the creditor must return it whenever the debtor requires it? 


The reason given in the Gemara is that the collateral ensures 


hat the Sabbatical Year will not cancel this loan. Furthermore, if 
he debtor dies, the creditor need not return the collateral to his 
heirs. Tosafot, citing Rabbeinu Elhanan, suggest an alternative 
answer: The feelings of trouble and shame that the debtor must 
experience at having the collateral taken multiple times compel 
him to repay his debt. 


May seize — *mima naya: According to some commentaries, 
he court agent has the right to physically force the debtor to 
his house and compel him to bring out the collateral (Ra‘avad; 
Meiri). 


He may not enter his house, etc. - ^3) ima Dap» x: The early 
commentaries disagree as to whether the creditor may take col- 
lateral from the debtor outside of the debtor's house. According 
tothe Rambam and the Tur, the creditor is prohibited by Torah law 
from doing so. According to Tosafot and the Rosh, he is permitted 
to do so by Torah law, but the Sages prohibited the practice lest 
he enter the debtor's house, which everyone agrees is prohibited 
by Torah law. 


HALAKHA 


He may take collateral from him only by means of the 
court — p14 Kox aw x: A creditor who wishes 
o take collateral from the debtor's property after the 
oan was granted may not do so himself and, if he does, 
he violates a Torah prohibition. According to the Rema, 
even if the creditor wishes to enter the debtor's house 
o take an inventory of his property, the court does not 
grant such a request. Instead, the court sends its own 
agent, who, like the creditor, may not enter the debtor's 
house. The agent of the court may take from the debtor 
any item that he finds outside the debtor's house, even if 
he agent has to use force. After the agent takes an item, 
he delivers it to the creditor. 

Tur, citing Rabbeinu Tam, rules that the prohibition 
against entering the debtor's house applies only to col- 
ateral that the creditor wants as a security against his 
oan. However, if the time for payment arrived and the 
debtor does not wish to pay, the court agent may enter 
he debtor's house to take collateral, and the court may 
use all means at its disposal to compel the debtor to 
repay his debt (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 3:4; Shulhan Arukh, Hoshen Mishpat 97:6, 15). 


If he had two utensils, etc. - 15 ods mw b wy: If the 
debtor had two vessels of the same type, the creditor 
takes one as collateral and leaves him the other. In that 
case, the creditor is not obligated to return the item at 
any particular time. If the collateral item is not needed by 
the debtor, the creditor may keep it for thirty days, after 
which time he may sell it through the court (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 3:6; Shulhan Arukh, 
Hoshen Mishpat 97:18, and Beur HaGra there). 


The return of collateral - piayit nin: If one takes 
collateral from another, whether ‘through the court or 
illegally, by force, it is a mitzva for him to give the debtor 
back his collateral when he needs it. Therefore, a creditor 
should restore the debtor's pillow to him by night, and 
should restore the debtor's plow to him by day, when 
he requires it for work. These halakhot apply only to 
collateral that was not taken at the time of the loan. If he 
took the item at the time of the loan, he is not obligated 
to return it. Although the court has the right to compel 
the restoration of the collateral taken at the time of the 
loan, it is not required to do so, although some authori- 
ties disagree (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 3:5; Shulhan Arukh, Hoshen Mishpat 97:16, and in 
the comment of Rema and Sma there). 
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The Gemara refutes the above claim: If the argument to understand 
the mishna in that manner is due to that reason, there is no con- 
clusive argument, as it is possible that this is what the mishna is 
saying: One who lends money to another may take collateral 
from him by entering the debtor’s house only by means of an agent 
of the court, which proves by inference that it is permitted to take 
collateral by entering the debtor’s house by means of an agent of 
the court. One can then infer: But as for the creditor himself, he 
may not even seize collateral outside the debtor’s house. This is a 
rabbinic decree so that he should not enter the debtor’s house to 
take his collateral. 


Rav Yosef raises an objection to Shmuel’s statement from a baraita: 
The Torah states: “He may not take the lower or upper millstone 
as collateral” (Deuteronomy 24:6). But it may be inferred that 
other items may be taken as collateral. Similarly, it states: “You 
may not take a widow’s garment as collateral” (Deuteronomy 
24:17), but clothing that belongs to others you may take as col- 
lateral. The Gemara analyzes these statements: Who is permitted 
to do so? If we say that the creditor may take these items, that 
cannot be, as it is written: “You shall not go into his house to take 
his collateral” (Deuteronomy 24:10). Rather, is it not referring to 
the agent of the court, which indicates that the agent of the court 
may enter the debtor’s house and take collateral, although the Torah 
places limits on which item he can take? 


Rav Pappa, son of Rav Nahman, interpreted the baraita before 

Rav Yosef; and some say it was Rav Pappa, son of Rav Yosef, who 

interpreted the baraita before Rav Yosef: Actually, it is referring to 

a creditor, and the Torah’s additional prohibition against appropri- 
ating certain items is given so that he will violate two prohibitions 

for this action. For example, ifhe took the lower or upper millstone 

he violates both the command: “You shall not go into his house,” as 

well as the more specific prohibition. 


The Gemara suggests: Come and hear a different baraita that con- 
tradicts Shmuel: From the implication of that which is stated: 

“You shall stand outside,” do I not know that: “And the man to 
whom you lend shall bring forth outside” (Deuteronomy 24:11)? 
Rather, why must the verse state the inclusive phrase “And the man 
to whom you lend shall bring forth outside”? This serves to include 
the agent of the court. The Gemara comments: What, is it not that 
the agent of the court has the same status as the debtor himself, 
indicating that just as the debtor may enter his own house at any 
time, the court agent may act likewise? 


The Gemara responds: No, the agent of the court is considered like 
the creditor, who must wait outside for the debtor to deliver his 
collateral. 


The Gemara attempts a further proof. Come and hear that which 
the Sages taught: The verse states: “If you take as collateral your 
neighbor’s garment, you shall restore it to him until the sun goes 
down” (Exodus 22:25). The verse is speaking of an agent of the 
court. Do you say that the verse is speaking of an agent of the 
court, or perhaps it is referring only to a creditor? When it says: 
“You shall not go into his house to take his collateral” (Deuter- 
onomy 24:10), the case of a creditor is thereby stated. How then 
do I realize the meaning of the verse: “If you take as collateral your 
neighbor’s garment”? The verse is speaking of an agent of the 
court. This indicates that an agent of the court has permission to 
take collateral. 
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The Gemara responds: This issue is a dispute between tanna’im, 
as it is taught in a baraita: An agent of the court who comes 
to take collateral from a debtor may not enter" his house to 
take the collateral from him. Rather, the agent stands outside 
and the other, i.e., the debtor, brings out the collateral to him, 
as it is stated: “You shall stand outside, and the man to whom 
you lend shall bring forth the collateral” (Deuteronomy 24:11). 
According to this tanna, the agent of the court has the same status 
as the creditor. 


And it is taught in another baraita: A creditor who comes to take 
collateral from the debtor may not enter his house to take his 
collateral. Rather, he stands outside, and the other, i.e., the 
debtor, enters and brings out the collateral to him, as it is stated: 


“You shall stand outside, and the man to whom you lend shall 


bring forth the collateral” (Deuteronomy 24:11). But as for an 
agent of the court who comes to take collateral from the debtor, 
this agent may enter his house and take his collateral. 


The baraita continues: The agent of the court may not take as 
collateral from the debtor items that people use in the prepara- 
tion of food," as the debtor needs such items, and the Torah 
explicitly forbade their removal. And the agent gives, i.e., leaves 
behind, a bed, and a second bed, and blankets, for a wealthy 
person; and a bed, and a second bed, and a mat, for a poor 
person. These items are left for the debtor himself, but not for 
his wife, and not for his sons or for his daughters," as the Torah 
did not obligate the creditor to care for the debtor's family. 


The tanna adds: In the manner that arrangements are made for 
a debtor to be left with certain necessary utensils, so arrange- 
ments are made for one obligated to give money to the Temple 
treasury resulting from a vow in the category of valuations." If one 
vowed to give a certain valuation to the Sanctuary as specified in 
the Torah (see Leviticus 27) but does not have sufficient money 
to pay that sum immediately, a similar arrangement is made for 
him. The Gemara is puzzled by this last clause: Isn’t it the oppo- 
site? The primary discussion of arrangements is stated in the 
Torah with regard to valuations, from which the halakha of other 
debts is derived. Rather, say that in the manner that arrange- 
ments are made for valuations" as explained by the Torah, so 
arrangements are made for a debtor.” 


§ The Master said above: He gives a bed, and a second bed, and 
blankets, for a wealthy person; and a bed, anda second bed, and 
a mat, for a poor person. The Gemara asks: For whom is this 
extra bed? If we say it is for his wife, for his sons, or for his 
daughters, didn’t you expressly say that these items are left for 
him, but not for his wife, for his sons, or for his daughters? 
Rather, both this bed and that bed are for him. 


The Gemara asks: Why does the debtor need two beds when one 
should suffice for all his needs? The Gemara answers: One is for 
him to eat on it and one is for him to sleep on it, and this is in 
accordance with the opinion of Shmuel. As Shmuel, who was a 
doctor by profession, said: With regard to all items that cause 
illness, [know their cure, apart from these three: One who eats 
a bitter date [ahina]: on an empty stomach, one who girds a 
wet linen belt around his loins, and one who eats bread and 
does not walk four cubits afterward. It is for this reason that one 
requires two beds, so that he should not eat and sleep on the 
same bed without having to walk a little distance between them 
after his meal. 


Bitter date [ahina] - 


atte: This Aramaic word means an 


LANGUAGE 
while at other times they would be cooked. Like all unripe 


unripe date and, by extension, all kinds of unripe fruits. Some- fruits, such dates contain tannin, which can cause abdominal 
times these dates would be left to ripen after they were plucked, pain. 


NOTES ———__—_——- 
An agent of the court. ..may not enter -— x puma now 
Daa»: The early commentaries ask: If even a court agent is 
prohibited from entering the debtor's house, how is it pos- 
sible to fulfill the mitzvot of “If you take as collateral” and 
of returning collateral? After all, it is prohibited to take his 
items in the first place. One explanation is that this tanna 
maintains that the mitzva of returning collateral refers to an 
item confiscated from outside of the house. Alternatively, it 
refers to items taken at the time of the loan (Ran). This issue 
is related to the dispute between Abaye and Rava in trac- 
tate Temura (4b) with regard to whether, in the case of one 
who violates a prohibition, his action is nevertheless legally 
effective, where the Rambam and the Shulhan Arukh rule 
that the halakha of returning the collateral applies even if 
the collateral was illegally appropriated. 


Arrangement and the collection of collateral — max 11710 
tiaw: The early commentaries disagree as to when making 
arrangements applies in the case of a debtor. According to 
Tosafot and the Rosh, when collateral is seized as a guaran- 
tee of the debtor's loan after the loan was granted but not 
as payment of the debt, no arrangement is made at all, and 
the creditor may seize whatever he wishes. Nevertheless, 
the creditor is obligated to return the items required by 
the debtor whenever the debtor needs them. By contrast, 
the Rambam maintains that even if the creditor takes col- 
lateral that is not payment for the loan, he must leave the 
debtor with a few items, such as a cushion, pillows, and his 
work tools, as stated in the baraita. The Ramban and the 
Rashba contend that even if the collateral was not taken 
at the time of the loan, the same arrangement is made on 
behalf of the debtor as for one repaying his debts. Accord- 
ing to the Gra, they essentially agree with the opinion of 
the Rambam. 


HALAKHA 


The agent of the court may not take as collateral from 
the debtor items that people use in the preparation of 
food — waa baix ma priye oat ww xb: If a court 
agent comes to n collateral from a debtor, he may not 
seize items the debtor cannot afford to give him, such as 
the clothes he is wearing or the utensils he uses in the prep- 
aration of food. He must also leave him beds and blankets, 
or a mat if he is a poor person. He may confiscate all other 
items. In addition, he must give back, by day, the vessels 
the debtor needs during the day as well as his work tools; 
and he must return, at night, the items the debtor uses 
during the night (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 3:2, 6; Shulhan Arukh, Hoshen Mishpat 97:6, 17, 23). 


But not for his wife, and not for his sons or for his 
daughters — Yia wad xb) inwexd xb Sax: When a 
debtor's debt is collected from his movable property, he 
must be left with enough clothes for twelve months and 
other basic needs. All this applies only to items he needs 
himself, but he need not be left with items for his wife 
and children, even if they rely on him for their sustenance 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 1:7; 
Shulhan Arukh, Hoshen Mishpat 97:23). 


That arrangements are made for valuations - pv1b~aw 
pawa: One who consecrated a valuation to the Temple 
but cannot afford to pay the stipulated sum must allow all 
of his possessions to be sold in order to pay off his debt. He 
is left with certain items, such as his phylacteries, sandals, a 
bed, blankets, a thirty-day supply of food, and clothing for 
a twelve-month period. This allowance applies to his own 
needs, but he is not left with any items for the needs of his 
household (Rambam Sefer Hafla‘a, Hilkhot Arakhin 3:14). 


BACKGROUND 


Valuations — p3: The halakhot of valuations are listed 
in Leviticus (27:1-8), and are clarified in tractate Arakhin. A 
valuation [erekh] is a special type of consecration by which 
a fixed sum is given for each individual in accordance with 
his age and sex, regardless of importance or actual mone- 
tary worth as a slave. 
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NOTES 


All Israel are the children of kings - 23 Sewn bs 
7 Dn: As the descendants of Abraham, Isaac, and 
Jacob, Who were like kings in all respects, all Jews are 
considered of royal descent (Torat Hayyim). The point of 
this statement is that one who is accustomed to luxuries 
suffers when they are no longer available. Although 
in fact not all Jews are accustomed to luxuries, their 
quasi-royal status renders the items fit for them none- 
theless. The above notwithstanding, it is agreed that 
when arrangements are made, a wealthy individual 
is left with higher-quality items than a poor person. 


BACKGROUND 


Arum [/uf] - ab: Luf is generally identifed as Arum 
palestinium, which is a member of the Araceae family. 
This plant has a bulb that is located in the ground, from 
which large leaves sprout. The arum inflorescence has 
a unique structure, and is covered with a special type 
of leaf, or spathe. All parts of the plant contain calcium 
oxalate, or Ca(COO),, which is poisonous and causes 
extreme itching to any skin with which it comes into 
contact. Consequently, arum is not eaten by humans in 
its raw state, but it is considered potential nourishment 
for a few animals. In order to be used as human food, the 
bulb and leaves must be cooked or roasted. The plant 
grows wild in all areas of Israel. 
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§ A tanna taught a baraita before Rav Nahman: In the manner 
in which arrangements are made for valuations, so arrange- 
ments are made for a debtor. Rav Nahman said to him: Now 
that it states in the mishna that we sell his collateral, do we 
arrange for him to keep part of it? The Gemara asks: And do we 
sell it? But didn’t we learn in the mishna that he returns a pil- 
low at night and a plow by day, which demonstrates that such 
items are not sold? 


The Gemara answers: The tanna taught the baraita before him 

in accordance with the opinion of Rabban Shimon ben Gam- 
liel, and this is what Rav Nahman was saying to him: Now, 
since according to Rabban Shimon ben Gamliel we sell the 

collateral, do we make arrangements for him to keep it? As we 

learned in the mishna: Rabban Shimon ben Gamliel says: Even 

to the debtor himself he needs to return the collateral each day 
only until thirty days have passed, and from that point onward, 
the creditor can sell them in court, with the proceeds going 

toward payment of the debt. 


The Gemara asks: And from where is it known that when 
Rabban Shimon ben Gamliel said that he sells the collateral, 
he was saying that there may be a complete sale? Perhaps this 
is what he is saying: Until thirty days, the creditor returns it to 
the debtor as is; from that point onward, the creditor returns 
to him that which is fit for him, and we sell what is not fit 
for him. 


The Gemara rejects this suggestion: If it enters your mind that 
Rabban Shimon ben Gamliel maintains this reasoning, there 
is nothing that is unfit for him. As Abaye said: Rabban Shimon 
ben Gamliel and Rabbi Shimon and Rabbi Yishmael and 
Rabbi Akiva all hold that all Israel are the children of kings." 
In other words, a Jew is never deemed unfit to use a certain item, 
even if it is a luxury item. 


The Gemara cites the cases in which the tanna’im apply the above 
principle. Rabban Shimon ben Gamliel applies this principle, 
as we learned in a mishna (Shabbat 126b): One may not move 
either raw arum? or raw mustard on Shabbat," as these are unfit 
for consumption when they are raw, and are therefore set-aside 
[muktze]. In the case of arum, Rabban Shimon ben Gamliel 
permits moving it because it is considered food for ravens, 
which wealthy Jews would breed for purposes of ornamentation 
and amusement. As Rabban Shimon ben Gamliel permits all 
people to move arum, not only the rich, it is evident that he 
maintains that all Jews are considered wealthy in this regard. 


Rabbi Shimon applies this principle as we learned in a mishna 
(Shabbat 11a): Princes may smear rose oil on their wounds on 
Shabbat, even though most people use this oil for medicinal 
purposes, and healing oneself using oil is prohibited on Shabbat. 
The reason is that it is the usual manner of princes to smear rose 
oil on themselves for pleasure during the week. Rabbi Shimon 
says: All of the Jewish people are princes, and it is permitted 
for them to smear rose oil on themselves on Shabbat.” 


HALAKHA 


Moving arum and mustard on Shabbat — bam ay whe 
nawa: Any food items that are suitable for consumption by 
common animals or fowl may be moved on Shabbat. If a food 
item is suitable for consumption by rare animals but not by 
common animals, one may move the food only if he owns 
rare animals. If he does not own rare animals, he is prohibited 
from moving these food items, even if wealthy people or other 
individuals often own them. Examples of food that is suitable for 
consumption by rare animals but not by common animals are 
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arum and mustard that has not been prepared for human con- 


sumption. This ruling is not in accordance with the opinion of 
Rabban Shimon ben Gamliel (Rambam Sefer Zemanim, Hilkhot 
Shabbat 26:16; Shulhan Arukh, Orah Hayyim 308:29). 


One may not smear with rose oil — 37) awa pap pre: One 
who feels pain in his loins may not smear himself on Shabbat 
with oil and vinegar together, as this is a medicinal balm, but 
he may smear himself with oil alone, as this is practiced even 


by people who are not sick. The Rema adds that if the custom 
in a particular location is that only those who are ill smear 
themselves with oil on Shabbat, it is prohibited for one to do 
so. One may not smear oneself with rose oil, as this is clearly 
performed for curative purposes, unless it is commonly done in 
that location. This ruling is not in accordance with the opinion of 
Rabbi Shimon (Rambam Sefer Zemanim, Hilkhot Shabbat 21:23; 
Shulhan Arukh, Orah Hayyim 327:1). 
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Rabbi Yishmael and Rabbi Akiva also hold this opinion, as it is 
taught in a baraita: If creditors were claiming one thousand dinars 
from someone, and he was wearing a cloak [itztela]"' worth ten 
thousand dinars,’ the court strips it from him and sells it for his 
debt, and dresses him in a cloak appropriate for him, as one who 
is in debt does not have the right to withhold payment while pos- 
sessing such an expensive garment. And it was taught in the name 
of Rabbi Yishmael, and it was similarly taught in the name of 
Rabbi Akiva: All of the Jewish people are fit for that cloak. One's 
clothing is not sold to pay a debt, and since all Jews are worthy of 
wearing the finest garments, this halakha applies to an expensive 
cloak as well. 


The Gemara returns to the issue at hand: And with regard to what 
entered our minds initially, that according to the opinion of 
Rabban Shimon ben Gamliel, the creditor returns to him that 
which is fit for him and we sell what is not fit for him, there is a 
difficulty, as the examples given in the mishna are bedding and a 
plow. Granted, this is understandable with regard to a pillow or 
cushion, as it can mean that the court sells these items only if the 
difference in cost between the ones he has and less expensive ones 
that are also fit for him suffices to repay the debt. But for what is a 
plow fit? In other words, how can there be a difference in price in 
this case? Rava bar Rabba said: ‘This is referring to a silver plow," 
which is an ornament and not used for work. 


Rav Hagga objects to this entire opinion concerning the arrange- 
ment made for a debtor: Let the creditor say to the debtor: Your 
needs are not cast upon me." In other words, why should I, who 
lent you money, make allowances for your livelihood? Abaye said 
to him: 


A silver plow — x35937 AWN: It is clear that this plow is not 
a work utensil, as it cannot be used for plowing. Rather, this is 
a type of ornament. Rabbeinu Hananel (cited in Tosafot 113a) 
explains that it is a tool used for scraping the body after smear- 
ing it with oil, while according to the Arukh it is a kind of comb. 
Rabbeinu Hananel's approach is consistent with his opinion that 
a special prohibition exists to take utensils used in the prepara- 
tion of food or that serve the body in other ways, and that this 


prohibition does not apply to work tools. 
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NOTES 


Your needs are not cast upon me - W191? by wd: According to 
Rashi, this point is being raised with regard to the obligation to 
return any collateral. According to Tosafot, this inquiry concerns 
only the opinion that all Israel are considered to be the children 
of kings. According to the Torat Hayyim, the question refers to the 
halakha of making arrangements: Rav Hagga wanted to know 
why the obligation to make arrangements for the debtor is the 
responsibility of the creditor. 


Indeed, the debtor’s needs are cast upon him, because it is stated 
in connection with this same issue of returning the collateral: 
“And it shall be righteousness to you” (Deuteronomy 24:13), which 
indicates that there is an obligation for the creditor to act toward 
the debtor with righteousness. 


§ A dilemma was raised before the Sages: What is the halakha with 
regard to making arrangements for the debtor" so that he will retain 
some of his possessions so that he may continue living as before, 
albeit at a slightly lower standard? The issue on which this is based 
is whether or not a verbal analogy is derived from the usage of the 
term “poor” written in the context of a debtor (Leviticus 25:35) and 
the term “poor” written in the context of valuations (Leviticus 27:8), 
as the Gemara will discuss further at the end of the amud. 


HALAKHA 
A debtor who has an expensive cloak - b ww mb 
mp aboyn: When an arrangement is made for a debtor, 
hei is not left with the clothes he owns. Rather, his expen- 
sive garments are sold and he is given simpler ones 
appropriate for him (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 1:7; Shulhan Arukh, Hoshen Mishpat 97:23). 


LANGUAGE 


Cloak [itztela] - Ky: From the Greek otoàń, stolē, 
which means a garment or cape. 


BACKGROUND 
Ten thousand dinars — 733 Axa: A maneh is a coin worth 
one hundred dinars. The dinar coin in turn was worth ten 
issar, and was widely used in the Roman Empire. 


Silver plow — x30371 moma: According to Rabbeinu 
Hananel, the Arukh, and Tosafot, the silver plow men- 
tioned in the Gemara is a scraping tool made from silver, 
also known as a strigil, an implement mentioned else- 
where in the Talmud. 


Silver Roman strigil used to scrape oil off bathers 


NOTES 


What is the halakha with regard to making arrange- 
ments for the debtor — ainbyaa VID YT: According 
to the Ramban and the Ran, this discussion reflects the 
same disagreement between the Rabbis and Rabban 
Shimon ben Gamliel that was discussed previously in the 
mishna and the Gemara, and the focus here is what is 
followed as practical halakha. By contrast, the opinion of 
Tosafot is that this arrangement is a separate issue that is 
unconnected to the restoration of collateral discussed in 
the mishna. Rather, this arrangement relates to how the 
actual collection of the debt is performed. 
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HALAKHA 


Making arrangements for vows of consecration — 
wpa wip: The court makes arrangements in a 
range of situations, including valuations as well as in 
other cases of consecration, such as that of one who 
consecrated a certain sum to the Temple. In any of 
these cases, the arrangement involves not taking all 
of the debtor's money, but leaving him enough for 
his livelihood (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 3:15). 


Judged by their significance — 111234 ji): One 
who says he will consecrate the valuation of his 
hand or foot is not obligated to give anything. If he 
consecrated the valuation of his heart, liver, or any 
other limb that he cannot live without, he must 
give the valuation of his entire body (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin VaHaramim 2:1). 


In the case of valuations they do not return - pow 
paima pxw: The court forcibly takes collateral from 
those who owe money for consecrating by valua- 
tion or other methods. Furthermore, the court does 
not have to return this collateral by day or night 
in the manner of a creditor (Rambam Sefer Hafla‘a, 
Hilkhot Arakhin VaHaramim 3:14). 


Unless he remains in his state of poverty - “Y 
jmiaaa KPW: Ifa wealthy person made a valuation 
and subsequently became poor, or if he made a val- 
uation as a poor person and then became wealthy, 
he is obligated to give the amount of a valuation of 
a wealthy individual (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 3:5). 
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The Gemara suggests: Come and hear a proof, as Ravin sent a 
message in his letter from Eretz Yisrael: I asked all my teachers 
concerning this matter, but they did not tell me anything. But 
there was this question concerning a similar matter that I heard 
them discuss: With regard to one who says: It is incumbent upon 
me to bring one hundred dinars for the Temple maintenance, what 
is the halakha as to whether they make arrangements for him? 
Although an arrangement is explicitly taught only with regard to the 
specific type of donation of valuations, is it applicable here as well? 


Rabbi Ya’akov in the name of bar Padda, and Rabbi Yirmeya in 
the name of Ilfa, each say: It is an a fortiori inference from the 
halakhot of a debtor: And if for a debtor, to whom one returns his 
collateral, they do not make arrangements for the payment of his 
debt, then in the case of consecration, where they do not return 
his collateral, is it not logical that they should not make arrange- 
ments for the payment of his debt? And Rabbi Yohanan says: It is 
written: “When a man shall clearly utter a vow according to your 
valuation” (Leviticus 27:2). In this verse, all vows of consecrated 
property are juxtaposed to valuations, teaching that just as they 
make arrangements for the payment of a debt with regard to valu- 
ations, so too they make arrangements for the payment of a debt 
with regard to any vow of consecration." 


The Gemara asks: And what do the other Sages, i.e., Rabbi Ya'akov 
and Rabbi Yirmeya, derive from this juxtaposition between vows 
and valuations? The Gemara replies: They maintain that this juxta- 
position comes to teach the halakha that a vow of consecration is 
judged byits significance." If one stated a vow of valuation concern- 
ing a vital part of his body, e.g., that he will donate the value of his 
heart, he is obligated to pay not only the value of that organ, but the 
valuation of his entire self. Consequently, the phrase “a vow accord- 
ing to your valuation” indicates that just as valuations are judged by 
their significance," so too consecrated property is judged by its 
significance. 


The Gemara asks: But they should make arrangements for a debtor 

based on an a fortiori inference from the halakhot of valuations, as 

follows: And if in the case of valuations the halakha is that they do 

not return" his collateral and yet they do make arrangements for 

the payment of his debt, then with regard to a debtor, where the 

halakha is that one does return his collateral, is it not logical that 

they should make arrangements for the payment of his debt? The 

Gemara responds: The verse states: “But if he is too poor for your 

valuation ... and the priest shall value him, according to the means 

of the one that vowed shall the priest value him” (Leviticus 27:8). 
The Torah emphasizes that this halakha is applicable only to “he” 
who makes a valuation, but not to a debtor. 


The Gemara asks: And according to the other opinion, which main- 
tains that they do make arrangements for a debtor, how is the word 
“he” interpreted? The Gemara answers: This word teaches that the 
halakha does not apply unless he remains in his state of poverty" 
from the beginning to the end." If he was rich at the outset, or grew 
wealthy at some later stage, arrangements are not made for him. 


NOTES 
ifthe one who takes a vow in this manner is poor, he is not obligated 


Judged by its significance [bikhvodo] — 171234 }173: An alternative 
version cited by Rabbeinu Hananel reads: By his liver [bikhveido]. 
According to this version, the Gemara is saying that if someone 
consecrates the valuation of his liver, he must give the valuation of 
his entire body, as the liver is one of those organs without which 
one cannot survive. 


Remains in his state of poverty - imana XW: Despite the fact 
that there are fixed amounts for valuations, the Torah states: "But if 
he be too poor for your valuation, then he shall be set before the 
priest, and the priest shall value him; according to the means of him 
that vowed shall the priest value him” (Leviticus 27:8). Consequently, 
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to pay the full sum. This is a unique halakha that applies to valua- 
tions alone but not to other types of consecrations. 


From the beginning to the end — isip 111 inn: This issue is 
a dispute among tanna’im. Rabbeinu Tam and others explain that 
according to this opinion, one who was poor when he vowed, 
became wealthy, and once again descended into poverty is 
excluded from this verse. Since he did not remain in a state of 
poverty the entire time, he is not entitled to the dispensation given 
to a poor person. 
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The Gemara asks an additional question: And once itis established 
that arrangements are not made for a debtor, they should return 
the collateral in the case of consecration based on an a fortiori 
inference from the halakhot of a debtor: And if in the case of a 
debtor, where they do not make arrangements for him, the credi- 
tor nevertheless returns" his collateral, with regard to consecra- 
tion, where they do make arrangements for the payment of his 
debt, is it not logical that they should return his collateral to him? 
The Gemara answers: The verse states with regard to a regular loan: 

“You shall restore to him the collateral... and he will sleep in his 
garment and he will bless you” (Deuteronomy 24:13), excluding 
consecration, where there is no need for a blessing, and therefore 
it is not included in the halakha of returning the collateral. 


The Gemara is puzzled by this claim: And is consecrated property 
not in need of a blessing? But isn’t it written: “And you shall eat 
and be satisfied, and bless the Lord your God” (Deuteronomy 
8:10), indicating that consecrated property also requires a blessing? 
Rather, the reason is that the verse states with regard to the resto- 
ration of collateral: “And it shall be righteousness [tzedaka] for 
you” (Deuteronomy 24:13), which is referring to caring for one 
who requires charity [tzedaka], excluding consecrated property, 
which does not require charity. 


§ The Gemara relates: Rabba bar Avuh’ found Elijah" standing 
in a graveyard of gentiles. Rabba bar Avuh said to him: What is 
the halakha with regard to making arrangements for the debtor?" 
Elijah said to him: A verbal analogy is derived from the usage 
of the term “poor” written in the context of a debtor and the 
term “poor” written in the context of valuations. With regard 
to valuations, it is written: “But if he is too poor [makh] for 
your valuation” (Leviticus 27:8), and with regard to a creditor, it 
is written: “But if your brother be poor [yamukh]” (Leviticus 
25:35). 


NOTES 


They make arrangements and return — pia pyt: Accord- 
ing to Tosafot, the halakha of returning the collateral applies only 
to collateral taken to ensure future payment of the debt, whereas 
an arrangement is made at the time the debt is repaid. These are 
two separate halakhot, despite the fact that both ensure that 
the debtor is not left without any possessions. According to 
other early commentaries, the halakha of returning the collateral 
refers to one who has several vessels used for the preparation of 
food that must all be returned, and if an arrangement is made, 
only those items the debtor really needs are restored. The same 
applies to an expensive garment (Ramban; Ran). 


He found Elijah - mong). ow: The Talmud often mentions 
that Elijah appeared to righteous men. The question is what 
is the reason is for Elijah’s appearance and what weight does 
it carry in the halakhic sense. According to Shabbat 104a, a 
prophet cannot issue halakhic rulings through prophecy. He 


is entitled to issue a halakhic ruling in the capacity of a Sage. 
The early commentaries note that, for this reason, Elijah’s state- 
ment carries no more weight than those of disputing amora‘im 
(see Ran). 

The commentaries discuss the sequence of questions Rabba 
bar Avuh asked Elijah. According to some commentaries, the 
first two questions he asked him were only preliminary inquiries, 
leading up to his main question, which was about Elijah’s pres- 
ence in a cemetery (see the /yyun Ya'akov). Others explain the 
relationship of the questions as follows: With regard to valuations, 
the halakha is that one may value a gentile in the same manner 
as a Jew. Similarly, with regard to the halakhot of distancing 
oneself from nakedness in order to recite blessings, the status 
of a gentile is equivalent to that of a Jew. If gentiles are treated 
as Jews in these areas, then why was Elijah permitted to enter a 
gentile cemetery? Elijah replied that there is a special derivation 
with regard to this halakha (Minhat HaBoker). 


PERSONALITIES 


Rabba bar Avuh — max 33 737: Rabba bar Avuh was an amora 
from the second generation of Babylonian amora‘im. He was 
the preeminent disciple of Rav, and many of his statements are 
transmitted in the name of Rav. Rabba bar Avuh lived in the 
town of Mehoza, where he spread his knowledge of Torah. His 
foremost disciple was Rav Nahman, who apparently was his 
son-in-law as well and transmitted many statements in his name. 
Rabba bar Avuh descended from the family of the Exilarch, yet he 


Making arrangements for the debtor - ain byaa To: When 
the time for payment arrives and the possessions of a debtor 
are seized for his debt, the court makes an arrangement for him. 
How is this done? They instruct him to bring all his movable 
property, including utensils used for preparing food (Rema, cit- 
ing Nimmukei Yosef), and they give him sufficient food for thirty 
days and clothing for twelve months, a bed, and any blankets 


HALAKHA 


himself was quite poor for most of his days, and he was reluctant 
to use his stature to obtain a livelihood. The Talmud relates that 
Elijah the prophet revealed himself to him on several occasions, 
and he took the opportunity to ask Elijah questions. Rabba bar 
Avuh had a son who was a Torah scholar, Rav Hama, and his 
descendants include the great geonim of Babylonia, Rav Sherira 
Gaon and Rav Hai Gaon. 


or other items necessary for sleeping that he requires. If he is a 
craftsman, they leave him two of each of the tools of his trade. 
This ruling is in accordance with the conclusion of the Gemara 
(113b) that the court makes an arrangement for a debtor, as well 
as with the opinion of Elijah here, in opposition to Ravin (Shu/han 
Arukh, Hoshen Mishpat 97:23). 
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Perek IX 
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HALAKHA 
A naked person that he may not separate teruma — 
on Kow Dwy: It is forbidden for an unclothed person 
to separate teruma, as he cannot recite the blessing. If 
he did so his separation is valid (Rambam Sefer Zera'im, 
Hilkhot Terumot 4:4). 


The graves of gentiles — 033 by 1p: Gentile corpses 
impart ritual impurity by contact and by carrying, but not 
by being under the same roof. This is the ruling of most 
early commentaries, as opposed to Tosafot and the Rosh. 
Nevertheless, it is appropriate for a priest to be stringent 
and avoid walking on the graves of gentiles (Rambam Sefer 
Tahara, Hilkhot Tumat Met 1:13; Shulhan Arukh, Yoreh De‘a 
372:2, and in the comment of Rema). 
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Is not the Master a priest — va K171 713 wh: Some commentar- 
ies point out that it is not at all clear that Elijah is a priest, as 
the Torah is silent with regard to origins. It simply states: “Elijah 
the Tishbite, who was of the settlers of Gilead” (I Kings 17:1), 
which does not even prove that he came from Gilead, but 
merely that this was his place of residence (Josafot). There are 
many conflicting statements in the Midrash with regard to the 
identity of Elijah’s tribe. 

Another question discussed in Tosafot is that if Elijah was a 
priest, how could he resurrect a child (see | Kings 17:21), as this 
necessitated contact with the dead. The answer suggested 
by Tosafot is that since it was clear to Elijah that he would suc- 
cessfully resuscitate him, it was permitted for him to come in 
contact with the child due to the need to save a life. Some 
later commentaries offer a slightly different explanation: The 
child was still considered to be halakhically alive since Elijah 
was certain that he would be resuscitated (Beit Aharon). Other 
commentaries suggest that the child was not deceased, but 
dying (Talmid Rabbeinu Peretz). Alternatively, this was a special 
dispensation by divine command (Rosh). 


The graves of gentiles do not render one impure — -W map 
pava py Da): According to Tosafot, Elijah's answer, in which 
he cites Rabbi Shimon bar Yohai, does not reflect his true hala- 
khic opinion. In reality, Elijah believed that the graves of gentiles 
impart ritual impurity to one who is under the same roof, but 
the reason why Elijah was permitted to enter the graveyard of 
the gentiles had to do with the manner in which the bodies 
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NOTES 


Rabba bar Avuh now asks Elijah another question: From where is it 
derived with regard to a naked person that he may not separate 
teruma?" He replied: As it is written: “And He see no unseemly 
thing in you” (Deuteronomy 23:15). This verse indicates that one 
may not recite any words of sanctity, including the blessing upon 
separating teruma, in front of one who is naked. 


The amora proceeded to ask Elijah a different question and said 
to him: Is not the Master a priest?’ What is the reason that the 
Master is standing in a cemetery? Elijah said to him: Has the 
Master not studied the mishnaic order of Teharof? As it is taught in 
a baraita: Rabbi Shimon ben Yohai says that the graves of gentiles" 
do not render one impure," as it is stated: “And you, My sheep, 
the sheep of My pasture, are man” (Ezekiel 34:31), which teaches 
that you, i.e., the Jewish people, are called “man,” but gentiles are 
not called “man.”" Since the Torah states with regard to ritual impu- 
rity imparted in a tent: “If a man dies in a tent” (Numbers 19:14), 
evidently impurity imparted by a tent does not apply to gentiles. 


Rabba bar Avuh said to him: How could I be familiar with that 
baraita? IfI cannot be proficient in the more commonly studied four 
orders of the Mishna, can I be knowledgeable in all six?" Elijah said 
to him: Why are you not learned in them all? Rabba bar Avuh said 
to him: The matter of a livelihood is pressing for me, and I am 
therefore unable to study properly. Elijah led him and brought him 
into the Garden of Eden" and said to him: Remove your cloak, 
gather up and take some of these leaves lying around. Rabba Bar 
Avuh gathered them up and took them. 


When he was exiting, he heard a voice that declared: Who else 
consumes his World-to-Come like Rabba bar Avuh, who takes his 
merit of the next world for his use in the present one? He spread out 
his cloak and threw away the leaves. Even so, when he brought his 
cloak back, he discovered that the cloak had absorbed such a good 
scent from those leaves that he sold it for twelve thousand dinars. 
Since he knew that this was taken from his portion in the World-to- 
Come, he did not want to benefit from it himself, and he therefore 
divided the sum among his sons-in-law. 


were buried there (see Josafot and Nimmukei Yosef for further 
elaboration). Other early commentaries maintain that Elijah did 
follow the opinion of Rabbi Shimon bar Yohai, and ruled that 
gentile graves do not impart ritual impurity to one who is under 
the same roof (Rambam; Sefer Yere’‘im). 


Gentiles are not called “man” — DAK mnp DD p: The 
Ramban in tractate Yevamot (61a) explains at length that this 
does not mean that gentiles are not called man at all, as cer- 
tain verses clearly refer to gentiles as men. Rather, since in this 
context the word man is used in reference to Jews alone, 
apparently the term applies only to Jews with regard to the 
portions of halakha in the Torah. Rabbeinu Tam demonstrates 
that there is a difference between the term “man [adam]; 
which includes only Jews in halakhic contexts, and the term 
“the man [ha‘adam],’ which applies to all people, gentile and 
Jew alike. Either way, everyone agrees that the discussion about 
the term man here is a technical one in the context of halakha, 
not an abstract discussion about the essence of what defines 
aman. 


In four, in six — xF»wWa „yaya: The Maharsha explains that 
Rabba bar Avuh meant the following; It is evident from my 
question about a debtor that | am not even proficient in the 
fourth order, Nezikin. How, then, can you expect me to know 
the sixth order, Teharot? 

Rashi’s opinion is that the four orders that Rabba bar Avuh 
had in mind are: Moed, Nezikin, Nashim, and Kodashim. It would 
seem that this choice is based on the fact that the Babylonian 
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Talmud includes only these four orders in their entirety. Oth- 
ers claim that the four orders are the first ones: Zera'im, Moed, 
Nashim, and Nezikin, which apply nowadays. The other two, 
Kodashim and Teharot, which were applicable only during the 
times of the Temple, were not studied as much then. Accord- 
ing to Tosafot, the Sages were proficient in the six orders of 
the Mishna themselves, but they were not expert in all of the 
additional baraitot that pertain to each order. 


He led him and brought him into the Garden of Eden - mony 
w wh: According to some commentaries, this story illustrates 
he great reward in store for the righteous, as even the slight 
odor of the leaves of the Garden of Eden was precious and 
valuable (Torat Hayyim). Other commentaries have explained 
he entire episode homiletically: Elijah showed Rabba bar Avuh 
his future portion in the World-to-Come so that he should not 
suffer from his present hardships. The trees of the Garden of 
Eden represent the mitzvot he performed, along the lines of 
he statement: One consumes the profits of his good deeds 
in this world, and the principal remains intact for him in the 
World-to-Come. The voice he heard was hinting to him that 
even the smallest portion of such profit, as symbolized by its 
leaves in accordance with the verse: “And whose leaf does 
not wither” (Psalms 1:3), is better for the righteous to leave for 
the World-to-Come. Nevertheless, the odor of the fruit, which 
symbolizes the positive impact of his good deeds upon others 
and is also a great gift, represents the reward granted in this 
world (Minhat HaBoker; Ein Eliyahu). 
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§ The Sages taught with regard to the verse: “If he be a poor man, 
you shall not sleep with his collateral” (Deuteronomy 24:12), but if 
he is wealthy, one may lie down." The Gemara asks: What is the 
tanna saying? Rav Sheshet said that this is what he is saying: And 
ifhe be a poor man, you shall not sleep while his collateral is with 
you; rather, you must restore it to him before the sun sets. But if he 
is a wealthy man, you may lie down while his collateral is with you." 


The Sages taught: One who lends money to another is not permit- 
ted to take collateral from him, and is not obligated to return it to 
him, and transgresses all of these labels [shemot]! of prohibitions. 
The meaning of this baraita is unclear, and the Gemara asks: What is 
the tanna saying? Rav Sheshet said: This is what he is saying: One 
who lends money to another is not permitted to take collateral 
from him, and if he did take collateral from him, he is obligated 
to return it to him. As for the clause: And he transgresses all of 
these labels of prohibitions, this is referring to the latter clause, i.e., 
the case implicit in the baraita, where the creditor took collateral 
from the debtor and did not return it, and the baraita explains that 
such a person violates all of the Torah prohibitions that apply to 
this situation. 


Rava said: This is what the tanna is saying: One who lends money 
to another is not permitted to take collateral from him, and if he 
did take collateral from him, he is obligated to return it to him. In 
what case is this statement said? It is referring to where he took 
collateral from him when it was not at the time of the loan, but 
rather as a means of ensuring payment. But ifhe took collateral from 
him at the time of the loan, in which case the collateral serves as a 
guarantee of the loan, he is not obligated to return it to him. Accord- 
ing to this interpretation, the statement: And he transgresses of all 
these labels of prohibitions, is referring to the first clause of the 
baraita, concerning the prohibition against taking collateral. 


Rav Sheizevi taught the following baraita before Rava: With regard 
to the verse: “And if you take as collateral your neighbor's garment, 
you shall restore it to him until the sun goes down” (Exodus 22:25), 
this is referring to a garment worn at night and teaches that the gar- 
ment is returned during the day; and with regard to the verse: “You 
shall restore to him the collateral when the sun goes down” (Deu- 
teronomy 24:13), this is referring to a garment worn during the day. 
Rava said to him: This statement is puzzling, as with regard to a 
garment worn in the day, why do I need it at night, and as for a gar- 
ment worn at night, why do I need it in the day? What purpose is 
served by giving back the garments at such times? 


Rav Sheizevi said to him: Do you think this baraita is so corrupt that 
I should erase it," i.e., no longer teach it? Rava said to him: No, do 
not erase it, because this is what it is saying: With regard to the verse 
“You shall restore it to him until when the sun goes down,’ this is 
referring to a garment worn during the day, which may be taken as 
collateral by night but must be returned to the debtor for the day. 
With regard to the verse “You shall restore to him the collateral 
when the sun goes down,’ this is referring to a garment worn at 
night, which may be taken as collateral by day. 


§ Rabbi Yohanan said: If he took collateral from him, returned it, 
and then the debtor died," the creditor may take the collateral from 
the debtor's children and is under no obligation to leave it with them. 
The Gemara raises an objection to this from a baraita: Rabbi Meir 
said: But since one takes collateral, why does he return it? The 
Gemara expresses surprise at this question: Why does he return 
it? The Merciful One states to return it. Rather, the question is as 
follows: Since he must return it, 


HALAKHA 


If he took collateral from him and he died — mn sawn: If a creditor 
took collateral from the debtor, returned the collateral, and then 
the debtor subsequently died, the creditor may take the collateral 


from his children without having to return it to them (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 3:6; Shulhan Arukh, Hoshen 
Mishpat 97:19). 


he publisher 


NOTES 


But if he is wealthy one may lie down - x7 
DW wwy: According to the Sifrei, this prohibition 
includes a wealthy person as well, but one who 
treats a poor person unfairly is punished more 
severely. According to the Rosh and Talmid Rab- 
beinu Peretz, the wealthy person mentioned in the 
Sifrei is a landowner who requires his everyday 
ools since he possesses only a few. Conversely, the 
wealthy person referred to by the Gemara is one 
who owns extensive properties and does not need 
o spend all his time tending to his fields. 


| should erase it - map»: The amora'im who 
recited mishnayot and baraitot were experts in 
hese statements, and they would serve as living 
ibraries by reciting these quotations from memory 
before the Sages. The Sages would then elucidate 
and clarify the baraitot and place them in context. 
Occasionally, when they encountered a text of a 
baraita that was corrupt, the Sage would instruct 
the one who taught it not to repeat it anymore, as 
it was not considered definitive enough to use as a 
source for practical halakha. 


HALAKHA 


The restoration of collateral to a wealthy person 
and a poor person — 933) vod vaya nwt: When 
a creditor takes an item as collateral that the debtor 
requires for his basic needs, the creditor must return 
it to him during the time that the debtor requires 
it for use. If the debtor does not need the item, the 
creditor is not obligated to give it back. This halakha 
applies to one who seized collateral after the time of 
the loan, but if the creditor took the collateral when 
he granted the loan, he does not have to return it 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
3:5; Shulhan Arukh, Hoshen Mishpat 97:16). 


LANGUAGE 
Labels [shemot] - ninw: The word shemot as used 
here and in other places in the Talmud signifies 
something slightly different from its literal meaning, 
i.e., names. Here, shem, the singular form, means a 
concept or an issue. 
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Perek IX 
Daf115 Amuda 


HALAKHA 


That the Sabbatical Year should not cancel it, 
etc. — 1D) invawn maw xan bw: The Sabbatical 
Year does not cancel any loan for which collateral 
has been taken. Similarly, if the debtor dies, the 
creditor need not return the collateral to his children 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 3:5; 
Shulhan Arukh, Hoshen Mishpat 97:16). 


You may enter the house of a guarantor — DD TAN 
apby imay: Although it is prohibited to seize collat- 
eral froma debtor, one may do so from the guarantor 
of the loan. An exception is when the guarantor is 
an unconditional guarantor, who has the status of a 
debtor himself. No permission is required from the 
court in order to take collateral from a guarantor, and 
one may forcibly enter his house and seize it. The 
Rema cites an opinion that even so, it is forbidden to 
take any utensil used for the preparation of food as 
collateral from a guarantor (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 3:7; Shulhan Arukh, Hoshen 
Mishpat 97:14). 
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why does one go back and take the collateral again, as the creditor 
must anyway restore it to the debtor the following day? The Gemara 
replies: Any loan that is secured by collateral is not canceled by the 
Sabbatical Year, in contrast to other debts, which are canceled. There- 
fore, this ensures that the Sabbatical Year should not cancel it." And 
an additional reason is so that the collateral should not become 
movable property in the possession of his children, as one generally 
cannot claim such items from orphans to pay for their father’s debt. 


The Gemara infers: The reason these exceptions apply is that he goes 
back and takes it as collateral; but if he did not go back and take it 
as collateral, these exceptions do not apply. This baraita therefore 
contradicts the opinion of Rabbi Yohanan, who held that the initial 
seizing of collateral is sufficient to grant the creditor full rights to it. 


Rav Adda bar Mattana said: And did you not resolve this baraita 
once already by adjusting its wording slightly? Answer it by changing 
its formulation again in this manner: And since one must return the 
collateral, why does one take collateral at the outset? It is done so 
that the Sabbatical Year should not cancel the debt, and so that 
it should not become movable property in the possession of his 
children. This version is in accordance with the opinion of Rabbi 
Yohanan, as it teaches that one who has taken collateral even on a 
single occasion may confiscate it from the debtor’s heirs. 


§ The Sages taught: The verse states: “When you lend your neighbor 
any manner of loan, you shall not go into his house to take his col- 
lateral” (Deuteronomy 24:10). This verse indicates that you may not 
enter his house, but you may enter the house of a guarantor" to 
take collateral from him. And similarly it states: “Take his garment" 
that is a surety for a stranger” (Proverbs 20:16). 


And it further states with regard to the same issue: “My son, if 
you are a guarantor for your neighbor, if you have struck your 
hands for a stranger, you are ensnared by the words of your mouth; 
you are caught by the words of your mouth. Do this, now, my son, 
and deliver yourself, when you have come into the hand of your 
friend; go humble yourself and strengthen your friend” (Proverbs 
6:1-3)." 


This passage in Proverbs is interpreted as follows: The phrase “You 
are snared by the words of your mouth’ is referring to a guarantor 
who obligated himself to pay or one who upset his friend with his 
comments. In such a case, one should do the following: If he has 
money in your hand, “go humble yourself [hitrapes],” which is 
expounded as: Release for him the palm of your hand [hatter lo 
pissat yad] to give him his money. And if it is not money that you 
owe him, but rather you have “become ensnared by the words of 
your mouth” and owe him an apology for a personal slight, gather 
together many neighbors through which to seek his forgiveness. 


NOTES 


You may enter the house of a guarantor — bw inab DD TAX 
aw: As for why it is permitted to enter the house of the guarantor 
but not that of the debtor to take collateral, several explanations 
have been offered. One of them is that the guarantor does not 
feel as much shame as does the debtor himself when the creditor 
enters his house (/yyun Ya‘akov; see also Rabbeinu Yehonatan of 
Lunel). 


Take his garment - i732 nip: The Rashbam (Bava Batra 173b) 
explains this as a directive to the creditor, that he may take the 
guarantor’s garment. Others maintain that the interpretation here 
is based on the end of the verse: “And hold him in pledge that is 
surety for an alien woman” (Proverbs 20:16), which indicates that 


WP AVY PW 


one may even enter a guarantor’s house to seize collateral. The 
purpose of the second verse cited from Proverbs by the Gemara is 
to illustrate that the guarantor replaces the debtor with regard to 
the obligation to repay the debt itself as well as with regard to the 
collateral (Torat Hayyim). 


Strengthen [rehav] your friend — 37 277: According to the 
Gemara's interpretation, the word rehav should be understood 
to mean increase [harbeh], through metathesis. Alternatively, it 
may be understood to mean great [rabba], in the sense that one 
should exalt his friend in an effort to placate him by having other 
friends and close acquaintances honor him (Rabbeinu Yehonatan 
of Lunel). 
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The verse “When you lend your neighbor any manner of loan, you 
shall not go into his house to take his collateral” can be interpreted 
in a different direction, i.e., in another manner: You may not enter 
his house to take collateral for the loan, but if he owes wages, you 
may enter and take collateral for a porter’s wages, for a donkey 
driver’s wages, for an innkeeper’s payment, or for the wages for 
one who made drawings [diyokanaot}' for him." One might have 
thought that this applies even if the one owed the money establishes 
it as a loan for the one who owes the money after he was already 
liable for such payment. Therefore, the verse states: “Any manner 
of loan” (Deuteronomy 24:10), which demonstrates that once the 
debt has been converted into a loan, it is like any other loan, and 
therefore one may not take collateral against the debtor’s will. 


MISHNA hea regard to a widow, whether she is 


poor or whether she is wealthy, one may not 
take collateral from her," as it is stated: “And you may not take the 
garment of a widow" as collateral” (Deuteronomy 24:17)." 


G E M ARA The Sages taught: With regard to a widow, 


whether she is poor or whether she is 
wealthy, one may not take collateral from her. This is the statement 
of Rabbi Yehuda. 


Rabbi Shimon says: With regard to a wealthy widow, one may take 
collateral from her. But with regard to a poor widow, one may not 
take collateral from her," because you are obligated to return it to 
her, in accordance with the halakha that the collateral of a poor 
person must be returned to him whenever he needs it. And since you 
will be entering every day to return the collateral to her, you will 
thereby give her a bad name" among her neighbors, as they will 
suspect her of developing an inappropriate relationship with you. By 
contrast, in the case of a wealthy widow, since there is no obligation 
to return her collateral, it is permitted to take collateral from her. 


The Gemara asks: Is this to say that Rabbi Yehuda does not inter- 
pret the rationale behind the mitzva in the verse and draw halakhic 

conclusions based on that interpretation, and Rabbi Shimon does 

interpret the rationale behind the mitzva in the verse? But haven't 

we heard them holding the reverse opinions elsewhere? 


As it is taught in a mishna (Sanhedrin 21a) concerning the mitzvot 
of a king: “And he should not multiply wives for himself, that his 
heart not turn away” (Deuteronomy 17:17). Rabbi Yehuda says: He 
may accumulate many wives for himself, provided that they are 
not like those who turn his heart from reverence for God. Rabbi 
Shimon says: Even one who turns his heart away, he should not 
marry her. If so, why is it stated: “He shall not multiply wives for 
himself”? This teaches that even with regard to wives like Abigail," 
who was righteous and prevented David from sin (see 1 Samuel 
chapter 25), he is forbidden to have many. In this case, Rabbi Shimon 
does not interpret the rationale of the verse, while Rabbi Yehuda 
does interpret its rationale. 


NOTES 


LANGUAGE 
Drawings [diyokanaot] — nix3p0: The origin of this 
word is not entirely clear. Some claim that it is derived 
from the Greek Seixavov, deikanon, meaning a form or 
woven figure. Others maintain that it comes from the 
word ikov, eikon, which means a statue or image, with 
the letter dalet added as a prefix. 


HALAKHA 


Collateral for payment of wages - MYY Way jaw: 
If one owes wages to another, either for a service the 
other performed or a rental payment for the use of his 
animal or vessels, the one demanding the money may 
enter his house and take collateral even without the 
authorization of the court. If the debtor established it 
as a loan for the creditor, it is like any other loan, and 
therefore he may not enter his house (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 3:7; Shulhan Arukh, 
Hoshen Mishpat 97:14). 


A widow's collateral - maby tiaw: No collateral may 
be taken from a widow even by a court agent, regard- 
less of whether she is poor or wealthy, unless it is taken 

at the time of the loan. If the creditor nevertheless took 
the garment of a widow, he is compelled to return it. 
According to the Taz, it is prohibited to take collateral 

from any unmarried woman, while according to the 

Sma, itis permitted in the case of an unmarried woman 

who is still under the jurisdiction of her father. Accord- 
ing to the Shakh, the Urim VeTummim, and the Arukh 

HaShulhan, only a widow is included in this prohibition 

(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 3:1-2; 

Shulhan Arukh, Hoshen Mishpat 97:14). 


With regard to a widow...one may not take collateral from 
her — ANix pawan PX.: The Rambam explains the 
reason for this halakha: Since he enters her house, and she too 
has to visit him to deal with the collateral, her reputation may 
be ruined and she may be lead to temptation. This logic applies 
to a wealthy woman as well and is apparently the reason why 
several commentaries extend this halakha to any unmarried 
woman who conducts her own business. Others maintain that 
this halakha applies only to a widow, as one must be care- 
ful to act with more sensitivity toward her than toward other 
women and not increase her misery in any way. See the later 
commentaries who discuss this point. 


The garment of a widow - maddy ‘aa: Some claim that this 
halakha applies only to articles of clothing, but not to other 
utensils (Riaz). 


A wealthy or poor widow — may AYY mabe: In the Jeru- 
salem Talmud the dispute is recorded in a "Slightly different 
manner. The Gemara there attributes the mishna’s statement to 
Rabbi Meir, while Rabbi Yehuda claims that one may not take 
collateral from a poor widow at all, while with regard to a rich 
widow, one may seize collateral and does not need to return it. 


Give her a bad name - y1 OW Aw: Even if the collateral 
is seized by a court agent, this too will give her a bad reputa- 
tion. Although in theory the mission may be performed by a 
female agent, the Sages did not take that unique possibility into 
account when formulating the halakha (Hokhmat Manoah). 


Even like Abigail — yay yor: Abigail is cited as the proto- 
type of a good wife, since she prevented David from sinning, 
as he himself said to her: “And blessed be your discretion and 
blessed be you, who has kept me this day from shedding blood” 
(| Samuel 25:33). 
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HALAKHA 


The prohibition against taking the lower and upper mill- 
stone as collateral - 237) 2m nhan V: If collateral 
is taken from the debtor not at the time of the loan, the 
creditor may not take vessels used in the preparation of 
food, such as the lower and upper millstones. This prohibi- 
tion applies even if he does not enter her house but takes 
them from outside (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 31-2; Shulhan Arukh, Hoshen Mishpat 97:6). 


Liability for taking the lower and upper millstones as 
collateral - 331) 0m nhan Wr: If a creditor took as col- 
lateral many vessels used in the preparation of food, he is 
flogged for each item separately. This halakha applies even 
to two utensils that are used together for a single task, such 
as the lower and upper millstones, in accordance with the 
opinion of Rav Yehuda (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 3:3). 


BACKGROUND 


Flogged with two sets of lashes - pnw mpi: These lashes 
are a form of punishment and are performed by tying the 
victim to a post in a leaning position and whipping him 
on his back and his chest. Although the straightforward 
understanding of the verse indicates that forty lashes are 
normally administered per transgression, the Sages inter- 
preted the verse: “Forty lashes he may give him, he may not 
exceed” (Deuteronomy 25:3), to mean that the number of 
lashes actually given is only thirty-nine. If the victim cannot 
survive that number of lashes, he receives only the num- 
ber he can bear. Transgression of prohibitions is, as a rule, 
punishable by lashes, although there are several exceptions. 
The administration of lashes is limited to cases where there 
are two witnesses to the transgression, the sinner was fore- 
warned immediately prior to his transgression, and a court 
of three determines that he should be flogged. 
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The Gemara answers: Actually, Rabbi Yehuda does not generally 
interpret the rationale of the verse, and it is different here, with 
regard to a king, as the verse itself specifies the reason: “And he 
should not multiply wives for himself, that his heart not turn 
away.” What is the reason that he may not multiply wives for 
himself? It is because he must ensure that his heart will not turn 
away. 


And Rabbi Shimon maintains: Since we generally interpret the 
rationale in the verse, there is no need for the verse itself to supply 
the rationale for the prohibition. Let the Merciful One state: “He 
may not multiply,’ and we do not need the Torah to add “that his 
heart not turn away,’ and I would already know the answer to the 
question: What is the reason that he may not accumulate many 
wives? It is because of the concern that his heart not turn away. If 
so, why do I need the phrase “His heart not turn away” that the 
Merciful One writes? It must certainly be necessary in order to 
increase the scope of the prohibition: Even if there is one woman 
who turns his heart away, he may not marry her. Therefore, the 
verse includes two halakhot: A general stricture against a king’s 
marrying too many women, and a further halakha that a king may 
not marry even one woman who will lead him astray. 


MI S HN A One who takes a millstone as collateral" 


violates a prohibition, and he is liable 
for taking two vessels, i.e., both millstones in the pair, as it is 
stated: “He shall not take the lower or upper millstone as 
collateral” (Deuteronomy 24:6)." The tanna adds: Not only 
did the Sages say that it is prohibited to take the lower or upper 
millstone" as collateral, but they also said that one may not 
take anything that people use in the preparation of food [okhel 
nefesh], as it is stated: “For he takes a man’s life [nefesh] as 
collateral” (Deuteronomy 24:6). 


GEMARA Rav Huna says: One who took a lower 


millstone as collateral is flogged with 
two sets of lashes:® One set is due to violating the prohibition of 
taking the lower millstone as collateral, and the second is due to: 
“For he takes a man’s life as collateral,’ since he took an item used 
in the preparation of food. If he took the lower and upper mill- 
stone, he is flogged with three sets of lashes: Two sets are due to 
violating the prohibitions of taking a lower millstone and an 
upper millstone as collateral, and the third is due to violating the 
prohibition: “For he takes a man’s life as collateral.”™ 


And Rav Yehuda says: If he took a lower millstone as collateral 
he is flogged with one set of lashes, if he took an upper millstone 
he is flogged with one set of lashes, and if he took both the lower 
and upper millstones together as collateral he is flogged with two 
sets of lashes." With regard to the verse: “For he takes a man’s life 
as collateral,” 


One who takes a millstone as collateral 


authorities reject this view. 


Not only did the Sages say that it is prohibited to take the 
lower or upper millstone — 173% 13 337 Dn) xb: The 
phrase: Not only did they say, is problematic, as it was not the 


- ora ms Saint: 
This passage is difficult to understand, as taking an item as 
collateral involves entering the debtor's house, which as was 
seen above is clearly prohibited. Some explain that this refers 
to a court agent who seizes the millstone outside the debtor's 
house (Rid). The Rambam maintains that it is prohibited to take 
the lower or upper millstone as collateral even at the time of 
the loan, when it is permitted to enter the house. Most ruling 


NOTES 
commentaries answer that it means the following: Not only 
did the Sages say that the lower and upper millstones should 
be considered two separate vessels for which he violates two 
transgressions, but they say that this halakha also applies to any 
similar pair of utensils (Melekhet Shlomo). 


Rav Huna’s reasoning — 3217 31 m9: Rav Huna maintains 
that the same applies to all utensils used in the preparation of 
food, which he derives from the verse: “He shall not take the 
lower or upper millstone as collateral,’ using hermeneutical 
principles. He therefore reads the verse: “For he takes a man’s life 
as collateral” (Deuteronomy 24:6), as an additional prohibition 
(Torat Hayyim). 


Sages but the Torah itself that mentioned these items. Some 
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it comes to teach about the prohibition against taking as collateral 
other items used in the preparation of food. 


§ The Gemara suggests: Shall we say that Abaye and Rava, in 

another dispute, disagree with regard to the issue that is the subject 

of this dispute between Rav Huna and Rav Yehuda concerning the 

collateral? The Torah commands with regard to the preparation of 
the Paschal offering: “Do not eat of it raw, nor cooked in water, but 

roasted with fire, its head with its legs and with the innards thereof” 
(Exodus 12:9). Abaye and Rava engage in a dispute concerning the 

case of one who ate the meat when it was not properly roasted. 


As Rava says: If he ate an olive-bulk of it raw, he is flogged with two 
sets of lashes. One set of lashes is due to the prohibition: “Do not eat 
of it raw,” and the other is due to the prohibition: “But roasted with 
fire.” Ifhe ate an olive-bulk of a Paschal offering that had been cooked, 
he also is flogged with two sets of lashes: One set of lashes is due to 
the prohibition against it being cooked in water, and the second is 
due to the injunction: “But roasted with fire.” Ifhe ate an olive-bulk 
of both raw meat and cooked" meat, he is flogged with three sets of 
lashes: One set of lashes is due to the prohibition against it being raw, 
and the second is due to the prohibition against it being cooked, and 
the third is due to the prohibition: “Do not eat of it... but roasted 
with fire.” 


Conversely, Abaye says: The prohibition “Do not eat of it... but 
roasted with fire” is not referring exclusively to this issue, but includes 
many cases, and one is not flogged for violating a general 
prohibition." In this case, Abaye and Rava apparently disagree over 
the same matter as do Rav Huna and Rav Yehuda. Shall we say 
that Abaye states his opinion in accordance with the opinion of 
Rav Yehuda, and Rava states his opinion in accordance with the 
opinion of Rav Huna? 


The Gemara responds: Rava could have said to you: I state my 
opinion even in accordance with the opinion of Rav Yehuda," as 
there is a difference between the two cases: Rav Yehuda states his 
opinion only there, with regard to collateral, because the phrase: 
“For he takes a man’s life as collateral” (Deuteronomy 24:6), does 
not itself indicate that the verse is referring to the lower and upper 
millstones. Rather, it is a general statement, and therefore it comes 
to teach about the prohibition against taking as collateral other 
items used in the preparation of food, not to add a prohibition to 
take as collateral the lower and upper millstones. 


But here, the phrase “but roasted with fire” comes for what pur- 
pose? It excludes only raw or cooked meat, which were already men- 
tioned. Therefore, learn from it that it comes to include another 
prohibition in addition to those specific directives referring to raw 
and cooked meat. 


And Abaye could have said to you: I state my opinion even in accor- 
dance with the opinion of Rav Huna. This is because Rav Huna 
states his opinion only there, with regard to collateral, because the 
prohibition “For he takes a man’s life as collateral” 


HALAKHA 


One who ate raw and cooked - bynamn x bay: If one ate an 
olive-bulk of raw or cooked meat of the Paschal offering on Pass- 
over night, he is flogged. If he ate an olive-bulk of raw meat and 
an olive-bulk of cooked meat, he is flogged with only one set of 
lashes, as one is not flogged for a general prohibition. This is the 
ruling of the Rambam. The Ra’avad and the Ramban are puzzled as 
to why the Rambam rules in accordance with Abaye in opposition 


to Rava, which contravenes the accepted rules of halakha. Accord- 
ing to the Kesef Mishne, the Rambam’s version of the text had the 

opinions reversed from how they appear in the standard version 

of the text. The Ramban rules that he is flogged with two sets of 
lashes, in accordance with the opinion of Rava as it appears in 

the standard version of the text (Rambam Sefer Korbanot, Hilkhot 
Korban Pesah 8:4 and Sefer Shofetim, Hilkhot Sanhedrin 18:3). 


NOTES 


A general prohibition — nibboaw wh: The definition 
of a general prohibition is not at all Clear, and there 
are several opinions among the early commentaries 
as to the meaning of this term. Moreover, the Meiri 
concludes that there appear to be a few categories of 
prohibitions that are called general prohibitions and 
yet are governed by different halakhot. One type is 
a general Torah prohibition that includes a variety of 
prohibitions from different areas of the halakha, none 
of which are explicitly stated in the Torah. A prohibition 
of this kind, such as: “You shall not eat with the blood” 
(Leviticus 19:26), is certainly a general prohibition, and 
everyone agrees that no lashes are administered for 
the violation of this prohibition. Furthermore, some 
prohibitions of this kind are not even counted by those 
commentaries who list the mitzvot written in the Torah, 
as their details are not specified in the Torah at all. 

Another type of general prohibition is one that is 
stated in general terms, but all or some of its details are 
specified in the Torah. Examples of this include the pro- 
hibitions mentioned here: “Do not eat of it raw,” and the 
stricture against taking the lower and upper millstones 
as collateral. In all these cases, the Rambam holds that 
one does not receive an additional set of lashes for 
each specific detail, due to the fact that it is stated as 
one general prohibition. According to the Ramban all 
these details are considered distinct prohibitions, and 
one who violated two of them at once, such as if he 
ate an olive-bulk of the Paschal offering that was raw 
and another olive-bulk that was cooked, is flogged 
with two sets of lashes. He is not flogged with a third 
set of lashes for the general prohibition. The Rambam 
concedes, though, that there are certain prohibitions 
of this kind for which one is flogged with a separate 
set of lashes for each detail due to an exposition of the 
verses or a tradition to this effect. See the Rambam’s 
Sefer HaMitzvot for more discussion about this point. 

If there was a general prohibition but the Torah sub- 
sequently listed each case individually, one is flogged 
separately for each one, and the fact that they are 
included in one prohibition on one occasion is disre- 
garded. An example of this would be the prohibition: 
“You shall eat neither any fat nor any blood” (Leviticus 
3:17). In this case, one is flogged for each of these, as 
both forbidden fat and blood are treated separately 
elsewhere in the Torah. According to Tosafot, if a specific 
prohibition is mentioned in connection with one of 
the detailed cases, this demonstrates that one is liable 
to receive lashes for each of them separately. Accord- 
ing to the Ramban, if the general prohibition includes 
halakhot that belong to the same overall category, one 
is flogged separately for every item listed. According to 
Rashi, one is also flogged for each specific situation in 
cases where there are superfluous words in the Torah 
in that context (see Ran). 


| state even in accordance with Rav Yehuda - KI% 
TITID oy sya: The difference between the 
verse that is the subj ect of the dispute between Abaye 
and Rava and the verse that is the subject of the dis- 
pute between Rav Yehuda and Rav Huna is that the 
phrase “for he takes a man’s life as collateral” is the 
Torah’s explanation of the aforementioned prohibitions. 
In the case of the Paschal offering, the general state- 
ment is not an explanation of the earlier prohibitions, 
and therefore it is possible that one is liable to receive 
lashes for it (Rosh). 
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LANGUAGE 
Scissors [zog] — 3: This word originates from the Greek 
word Gvyév, zugon, which refers to items that come in 
pairs. It was then borrowed by the Sages to refer to utensils 
that come in pairs, especially scissors. 
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is superfluous" and therefore includes other utensils as well. 
Since it is superfluous, apply it as another prohibition upon the 
lower and upper millstones. 


But here, with regard to the Paschal offering, the phrase “but 
roasted with fire” is not superfluous, as he requires it for that 
which is taught in a baraita: At the time when one is included 
in the mitzva to arise and eat the roasted Paschal offering," he is 
also included in the prohibition not to eat of it raw, but at a time 
when one is not included in the mitzva to arise and eat the 
roasted Paschal offering, he is not included in the prohibition not 
to eat of it raw either. Consequently, one who eats the Paschal 
offering at that time is not liable to receive lashes. 


Q The Gemara returns to the dispute concerning the lower and 
upper millstones. It is taught in a baraita in accordance with 
the opinion of Rav Yehuda:" If one took as collateral barbers’ 
scissors [zog]'" or a pair of cows, he is liable to receive two sets 
of lashes. If he took this one blade of the pair of scissors by itself 
or that one cow by itself, he is liable to receive only one set of 
lashes. According to this tanna, he is not liable for the general 
prohibition. 


And it is taught in another baraita: If one took as collateral 
barbers’ scissors or a pair of cows, one might have thought 
that he is liable to receive only one set of lashes. Therefore, the 
verse states: “He may not take as collateral the lower or upper 
millstone,” which indicates that just as the lower and upper 
millstones are unique in that they are two distinct vessels and 
they perform one task together, and nevertheless one is liable 
separately for this and separately for that, so too, with regard 
to all items that are composed of two individual vessels, such 
as barbers’ scissors or a pair of cows, and they perform one task, 
he is liable separately for this and separately for that." 


NOTES 


Is superfluous — x17 XY: Although Abaye here explained his 
opinion in accordance with the opinion of Rav Huna, it is clear 
hat they generally maintain conflicting views, as according to 
Abaye one is not flogged for violating a general prohibition, 
whereas Rav Huna rules that one is flogged for violating such a 
prohibition (Rosh). 


It is taught in a baraita in accordance with Rav Yehuda - x27 
MT ATT mma: The commentaries point out that the proof 
rom the baraita is refutable, which is why the Gemara does 
not present the baraita as a difficulty against the opinion of Rav 
Huna. Rav Huna could claim that these baraitot teach that one is 
iable twice for any vessel comprising two parts, but the tanna is 


At the time when one is included in the mitzva to arise and 
eat the roasted Paschal offering - by bipy Dipa wow mwa: 
If one ate raw or cooked meat from the Paschal offering before 
the time for eating it had arrived, he is not liable to receive lashes, 
as he violates the prohibition only when the mitzva to eat it is 
in effect (Rambam Sefer Korbanot, Hilkhot Korban Pesah 5:4). 


IOP AVY PW 


HALAKHA 


not addressing the issue of exactly how many other prohibitions 
are involved (Ein Yehosef). 


Barbers’ [shel sapparim] scissors — opp by ait: Rabbeinu Tam 
altered the text here to read: Scissors used for cutting [tisporet], 
and explains that this refers to scissors used for cutting leaves of 
edible vegetables. This interpretation accords with his opinion, 
and that of most commentaries, that this prohibition applies 
only to utensils actually used in the preparation of food. The Ran 
maintains that the prohibition includes work tools required for 
the owner's main occupation and source of livelihood as well. 
According to this view, the Gemara may be understood in its 
straightforward sense, i.e., that it refers to a barber's scissors. 


One who took many vessels as collateral — 71377 p> ban: 

If one seized several utensils used in the preparation of food as 
collateral, he is liable for every utensil. Even if he took two items 
that are joined together for the performance of one task, such 
as scissors used for cutting vegetables, he is liable for transgress- 
ing two prohibitions (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 3:3; Shulhan Arukh, Hoshen Mishpat 97:10). 
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§ The Gemara relates: There was a certain man who took as 
collateral a slaughtering knife" from another. He came before 
Abaye to ask him what to do. Abaye said to him: Go and return 
it," as it is a vessel used in the preparation of food," and it is 
therefore forbidden to take as collateral, and go stand in judg- 
ment, i.e., litigate with the debtor in court, concerning how much 
money he owes you. Rava said: He does not have to stand in 
judgment for this." Since the knife is in his possession, he can 
claim the amount of the debt up to its value." 


The Gemara asks: And does Abaye not accept that reasoning, 
that one who seized an item belonging to a debtor may claim the 
sum owed to him up to the value of the item? In what way is it 
different from the incident involving those goats that ate peeled 
barley [hushla]' in Neharde’a, and the owner of the peeled 
barley came and seized the goats and claimed that their owner 
was indebted to him for a large amount, and Shmuel’s father, 
who acted as a judge in this case, said that he can claim a sum up 
to their value? 


The Gemara answers that there is a difference between the two 
cases: There, a goat is an item that is not usually lent" out or 
rented. Consequently, the one who possesses them has a pre- 
sumptive right of ownership upon which he can base his claim. 
Conversely, here, the slaughtering knife is an item that is usually 
lent" out or rented. Therefore, he is not deemed credible without 
proof that it is his merely by virtue of its being in his possession. 
The Gemara supports this distinction: As Rav Huna bar Avin 
sent the following ruling: In a case of items that are usually lent 
out or rented," and one in possession of them says: They were 
acquired by me, he is not deemed credible by this claim alone. 
He must provide further proof, as he might have borrowed or 
rented them. 


HALAKHA 


The return of a vessel used in the preparation of food - nna 
wd) bain 13: Ifa creditor took as collateral a utensil used for the 
preparation of food, such as a millstone or a slaughtering knife, 
the court forces him to give it back. It is permitted to take other 
work tools as collateral (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 3:3; Shulhan Arukh, Hoshen Mishpat 97:8). 


He does not have to stand in judgment for this — apd Px xb 

xYTa aby: If a creditor came to court holding collateral that he 
wanted to sell to receive compensation for the money owed 
him, the court does not obligate him to wait for the debtor to 
arrive and issue his claim, as the creditor can say he acquired 
he item. Instead, they offer him the advice that he should sell it 
in the presence of witnesses. In a case where there is a dispute 
between the creditor and the debtor concerning the sum of the 
debt, if the creditor is in possession of collateral in a manner that 
would enable him to claim ownership of it without the debtor 
being able to contest that claim, he is deemed credible when he 
says he lent the debtor up to the value of the item. In this case, 
he must take an oath while holding a sacred item. This ruling 
is in accordance with Rava, which is also the conclusion of the 
Gemara (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 13:3 and 
Hilkhot Toen VeNitan 8:2; Shulhan Arukh, Hoshen Mishpat 72:17). 


An item that is not usually lent - wih KYT wh: Ifthe 
creditor had seized collateral that he cannot claim as his, and 


the debtor maintains that the creditor lent him less money than 
the latter contends, the debtor takes an oath, pays the amount 
that he admits he owes, and receives his collateral (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 8:3; Shulhan Arukh, Hoshen 
Mishpat 72:18-19). 


An item that is usually lent - wih “pay pn: Items that are 

regularly lent or rented are always considered to be the posses- 
sions of their last known owners. Even if this particular owner 
often sells his vessels, in a case where there are witnesses that this 

specific item is lent regularly, the court removes it from the one 

currently holding it, unless he can provide proof that it was sold 

or given to him (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 

8:3; Shulhan Arukh, Hoshen Mishpat 90:11-13, 133:5). 


Items that are usually lent or rented - Dyw pwya DaT 
vor: The early commentaries disagree over the definition 
of this category. According to the Rambam, it refers to items 
manufactured for this purpose, while the Rif and Rabbeinu Tam 
maintain that all items are included in this category apart from 
those that people are particular not to lend. The Rema, citing 
the Tur, states that in all such cases the local custom and the 
particular circumstances of the case at hand are both considered 
in rendering a decision (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 8:3; Shulhan Arukh, Hoshen Mishpat 72:19, and in the 
comment of Rema). 


NOTES 

A slaughtering [ashkavta] knife - xMIDWX7 XDD: 
According to most authorities, this refers to a knife used 
for slaughtering, which is a utensil used in the prepara- 
tion of food. A version of the text cited in the Arukh reads 
ashkafta, which would refer to a sandal maker's knife. 
This version is in accordance with the opinion that any 
tool that is vital for the performance of work is included 
in this prohibition. 


Go and return it — PITIN bor: The early commentaries 
explain that everyone agrees that one who retains posses- 
sion of such vessels transgresses a prohibition each and 
every moment that he maintains them in his domain. This 
is the halakha even according to Abaye, who maintains 
(see Temura 4b) that if one transgressed a prohibition, the 
action is still legally effective (Mordekhai). One reason 
given for this halakha is that the verse states: “For he 
takes a man's life as collateral,’ in the present tense, which 
indicates that it is considered as though he takes it each 
and every moment (Ma‘ayanei HaHokhma). 


Up to its value — 7 ID TY: The Ra'ah notes that he 
does not have to claim its full va ue, as he can demand 
less, but the Gemara refers to the usual case where a 
creditor in this situation would presumably claim the total 
value of the item. The geonim add that the creditor must 
still take an oath by Torah law, as the concern exists, since 
he is in possession of the items, that perhaps he will be 
brazen and claim more than the amount owed to him. 


LANGUAGE 


Peeled barley [hushla] - sbean: This word refers to bar- 
ley after its husks have been removed. In addition, else- 
where (Yoma 79a) it is indicated that this is the meaning of 
the word ushla, which is closely related to the word hushla. 
According to the Arukh, hushla is the correct version of the 
text there as well. 
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Scissors for wool [zugga desarbela] - xb xa: The 
Arukh records an alternative version of the text that reads: 
A pair of overalls [zuza desarbela]. 


A scroll of aggada - KATAS T XD: Rashi in tractate Shevuot 
(46b) explains that since these scrolls were not read on a 
regular basis but were opened only at rare intervals, they 
were not usually lent out. 


Items that are usually lent -bgv prey maT: Accord- 
ing to the Rambam, this refers to items that were manufac- 
tured for the purpose of being rented out. An example of 
such an item is a large vat, which was not used for private 
purposes but was rented out for feasts and the like. Other 
commentaries, by contrast, maintain that the term: Usually, 
indicates that the owner is not particular about the items 
and does not mind lending them. 


BACKGROUND 
Scissors for wool — sbat Nat: 


Reconstruction of Roman wool shears 


A scroll of aggada — XATT XWD: Generally, the term 
aggada is used for all sections of the Talmud that are not 
halakhic in nature and that are therefore not subject to 
any final, definitive ruling. Therefore, all the theological and 
philosophical discussions, stories about individuals, ethi- 
cal guidance, and other such matters are included in this 
category, which is by no means homogeneous. Although 
Torah transmitted by oral tradition was generally not written 
down in scrolls that were copied and distributed, some 
individuals took notes in order to remember this material, 
or kept personal notes in private manuscripts. The scroll 
mentioned here was a set of notes of the Sages'expositions 
in aggada that may have been the basis for a collection of 
aggada such as the Midrash Rabba. 
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The Gemara asks: And does Rava not accept this reasoning? But 
didn’t Rava himself remove scissors used for wool and a scroll 
of aggada“ from the possession of orphans as items that are usu- 
ally lent’ out or rented? The Gemara answers: Rava could have 
said to you: With regard to this slaughtering knife too, since it is 
likely to be damaged, people are particular and do not lend it out. 
Therefore, it is not considered an item that is typically lent out, and 
the one in possession of it can claim the money owed to him up to 


the value of the knife. 
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The first section of this chapter included discussions concerning the halakha that 
one does not deviate from the local custom, and any matter that is not addressed 
directly in the contract is presumed to be in accordance with the local custom. In 
addition, although the formulation of contracts is determined by the custom of the 
people in that location and the local vernacular, the Sages nevertheless attach special 
significance to the wording of these agreements and derive certain halakhic details 
from them. This is true not only of contracts concerning an agreement between a 
landowner and a cultivator but also for other cases where it is accepted to use a fixed 
text for the contract. 


The Sages generally interpret the conditions of an agreement in the simplest manner 
and require the cultivator to abide by them, yet they do permit him to change the 
conditions in certain situations where the potential profit can also benefit the land- 
owner. In addition, when a natural regional disaster occurs, the cultivator is exempt 
from his obligations. In any other situation, including circumstances beyond his 
control, the cultivator must abide by the rules of the agreement. 


Following the discussion with regard to fields and the obligations of the cultivator 
to the landowner, the Gemara explored another topic that is related to the owner- 


ship of fields. The halakha known as the law of one whose field borders the field of 


his neighbor is based on the principle: “You shall do that which is right and good” 


(Deuteronomy 6:18), and dictates that when a field is put up for sale, those whose 
fields directly border it have the right of first refusal. This obligation is rooted in the 
concept that the court coerces individuals that exhibit conduct characteristic of 
Sodom; i.e., one may not prevent another from benefiting ifno loss is suffered on his 
part. Therefore, the limitations to the law of one whose field borders the field of his 
neighbor are simple: In any case where the seller would suffer a loss of either money 
or time if he were to sell the property to his neighbor, he is not obligated to do so. 


In the second section of the chapter, which addressed the halakhot of delaying pay- 
ment of wages, it was established that for many type of payments, including wages 
for one’s own labor and a rental fee of one’s animal or utensils, the obligation of 
giving the payments takes effect immediately upon the completion of the term. If 
the employee demands his wages, the employer violates at least one prohibition 
and sometimes more if he delays the payment of wages for more than twelve hours, 
and in some exceptional cases if he delays for more than twenty-four hours. As an 
extension of the mitzva to pay a worker on time, the Sages instituted that in a case 
where there is some doubt as to whether the wages were paid or not, the employee 
may take an oath and receive his salary. 


Summary of 
Perek IX 


333 


334 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Torah provides additional protection for the poor through the halakhot of taking 

collateral. It is prohibited for the creditor to enter the house of the debtor to take 
collateral. Rather, he must request that the debtor bring the collateral outside to 
him. In addition, if the debtor does not own other items similar to the collateral, the 
creditor must return the collateral to him at any time that he needs it, even daily. This 
is the halakha with regard to collateral that was appropriated to be used as security 
to ensure that the loan will be returned. These halakhot do not apply if the creditor 
takes items to be used as payment of the debt. Even in such cases, the court makes 
arrangements to help the debtor so that his most important utensils and critical work 
tools are not taken away. 


The Torah renders it prohibited to take collateral in two situations: First, it is prohib- 
ited to take collateral from a widow. According to the practical halakhic conclusion, 
this is true for both a wealthy widow as well as a poor one. Second, it is prohibited to 
appropriate utensils that are used for the preparation of food. One who violates the 
latter of these prohibitions is liable for each utensil taken, and if the utensil consists 
of a pair of items, one is liable for both parts. Aside from the heavenly punishment 
received for this transgression, the court also forces him to return any item that he 
took without sanction. 
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This short chapter primarily deals with issues that arise from one situation: A house 
of two or more stories that belonged to different people and that collapsed entirely 
or partially. 


If the house collapsed entirely, questions include how to divide the stones from the 
collapsed structure and what the owner of the upper story should do if the owner of 
the lower story refuses to rebuild his part. 


In a case where only part of the structure collapsed, there are several questions as 
well. If the resident of the collapsed upper story is a renter, to what degree is he 
responsible to find another residence and to what degree is this the responsibility of 
the owner. Other questions pertain to a case where the floor separating two stories 
broke, and the repair work is divided between the residents of the upper and lower 
stories. These questions are not limited to a house, but to any case of two stories 
where one is built on top of the other, such as in the case of a garden that was built 
on top of another structure. 


The cases of a structure that collapses into the property of someone else and one 
that collapses in the public domain are also discussed. In these situations, questions 
include who is obligated to clear away the debris, and whether or not it is permitted 
to pay the one who cleared the area with the materials that he cleared. A related 
discussion pertains to the proper use of the public domain for the sake of building, 
shipping, delivery, or any other use. In a case of materials that were delivered to the 
public domain, who is liable: the owner or the one that made the delivery? A related 
question concerns two adjacent gardens that are not on the same level. In sucha case, 
to whom does the wall of soil between the two gardens belong, and who owns the 
vegetables that grow out of it? 


These issues, as well as related topics that are connected to the discussions, are the 
subjects of this chapter. 
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NOTES 

They divide the timber and the stones - D¥ya prin 
I8: Older versions of Rashi's commentary indicate 
that the difference in size of the two stories is not taken 
into account in the division of materials, since there is 
no way of knowing which material came from which 
part of the house. Other commentaries explain that the 
materials are divided based on the size of the stories 
(Ramban; Rashba; see Minhat HaBoker). 
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MI S H NA In the case of the house and the upper story 


belonging to two people, i.e., the lower story 
was owned by one individual, while the upper story belonged to 
someone else, that collapsed, the two of them divide" the timber 
and the stones" and the earth of the collapsed structure. And the 
court considers which stones were likely to break, those of the 
lower or upper story, and gives those broken stones to the one who 
presumably owned them. If one of them recognized some of his 
stones" he may take them for himself, and they count toward his 
amount of stones, and the other party takes other stones accordingly. 


They do not divide the remaining stones equally. 
From the fact that the mishna teaches that 


G E MA the court considers which stones were likely 


to break, it can be understood by inference that the case is one in 
which it is possible to establish with regard to the stones, by look- 
ing at the debris, how the accident occurred: Whether it fell with 
pressure [havasa],' i.e., the lower story collapsed, and the upper 
story followed, or whether it fell with a blow, i.e., the upper story 
collapsed, and caused the lower story to follow suit. In the first 
instance, it is the stones of the lower story that were likely to break, 
in the latter instance, the stones of the upper story. 


awn 


LANGUAGE 


Pressure [havasa] — xpa: This is an Aramaic word 
related to the Aramaic havatz, which refers to breaking 


. an item by smashing it. 
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The Gemara asks: If that is so, that it is possible to ascertain how the 
collapse occurred, then why, in the first clause of the mishna, do they 
divide the stones without taking the circumstances into consider- 
ation? Let us see: If the house fell with a blow, it means that the 
stones of the upper story broke, and the owner of the lower story 
takes the unbroken stones. And if it fell with pressure, it means that 
the stones of the lower story broke, and the owner of the upper story 
takes the unbroken stones. 
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The Gemara rejects this analysis: No, it is necessary to state the ruling 
of the mishna in a case when the house collapsed at night, and no 
one saw how it fell. The Gemara challenges: But in such a case, let 
them see the stones in the morning to ascertain how the house 
collapsed. The Gemara answers: The first clause of the mishna is 
referring to a case where they had cleared away the stones, and 
consequently there is no way to determine what occurred. The 
Gemara challenges: But even in such a case, let them see who 
cleared them away, and let them ask them what happened. The 
Gemara explains: The ruling of the first clause of the mishna is stated 
with regard to a case where the general public cleared them away 
and left, so that they cannot be asked. 


HALAKHA 


The house and the upper story...the two of them divide — 
mpdin Dm.. mym mwa: If a house belonged to one indi- 
vidual and its upper story to another, and they both collapsed, 
the two owners divide the timber, stones, and earth. If one of 
the stories was taller than the other, that owner takes a propor- 
tionately larger share of the timber and stones (Rema, citing 
Tur). If some of the stones broke, the court determines whether 
they are from the lower story or from the upper story by looking 
at how the house collapsed. If it cannot be determined how 
it collapsed, they both divide both the unbroken and broken 
stones, in accordance with the mishna and the explanation of the 
Gemara (Rambam Sefer Kinyan, Hilkhot Shekhenim 4:2; Shulhan 
Arukh, Hoshen Mishpat 164:3). 


If one of them recognized some of his stones — my 77 ON 
VIAN NYP WIA a: In the case where one of the two owners 
recognizes his stones and they are unbroken, if the other con- 
cedes to his claim, or if he concedes to part of his claim and with 
regard to the rest he says he doesn’t know, the first party may 
take the stones that he recognizes. The second one is entitled 
to take a proportionate number of unbroken stones for himself, 
but he cannot object if the stones that the first recognized and 
took were of better quality, in accordance with the conclusion of 
Abaye. It would appear that if there were not enough unbroken 
stones left over equal to the amount that the first one took, then 
the second party suffers the loss (Shulhan Arukh, Hoshen Mishpat 
164:4 and Sma there). 


Op 41” pP: BAVA METZIA: PEREK X: 16B 337 


You have in my possession only fifty dinars — a » px 
pwn xdx: if one claims that another owes him money 
and the defendant admits that he owes part of the sum, 
then the defendant is obligated to take an oath that he 
owes no additional money and is then exempt from paying 
any more than he admitted. If he refuses to take the oath, 
he must pay the full amount of the claim. In the case of 
Rav Nahman, the individual cannot take an oath that he 
does not owe the remainder of the claim, since he himself 
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is unsure about it. 
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The Gemara challenges: But even in such a case, let them see in 

whose domain the stones are situated. And once this is determined, 
the halakha will be that the burden of proof rests upon the claim- 
ant, i.e., the owner of the stones situated in the other’s domain. The 

Gemara answers: No, itis necessary to state the ruling of the mishna 

in a case where the stones are situated in a courtyard that belongs 

to both of them, or alternatively, if the stones fell into the public 

domain. And if you wish, say that partners in cases like this are 

not particular with each other about dividing the courtyard in such 

a way that the one cannot leave his belongings on the other’s side of 
the courtyard, and therefore the presence of the stones in the area of 
the courtyard belonging to one of them does not substantiate a claim 

for the stones. 


§ The mishna teaches: If one of them recognized his stones he may 
take them. The Gemara asks: And the other, what does he claim? 
If he says: Yes, they belong to the other, this halakha is obvious, 
so why would the mishna need to state this? And if he does not say 
yes, why does the one that recognizes the stones take them? What 
proof does he have that they are his? Rather, it must be that the other 
says to him: I don’t know whose stones they are, and consequently, 
the one who stated a definitive claim is deemed credible. 


The Gemara suggests: Shall we say that it is a conclusive refutation 
of the opinion of Rav Nahman? As it was stated that the amora’im 
disagreed about the following case: With regard to one who 
approaches another and says: I have one hundred dinars in your 
possession, and the other says: I don’t know, Rav Huna and Rav 
Yehuda say: The respondent is liable to pay, because he did not deny 
the claim. Rav Nahman and Rabbi Yohanan say: He is exempt from 
payment. It appears from the mishna that the response: I don’t know, 
is tantamount to an admission. 


The Gemara refutes this contention: Just as Rav Nahman says in that 
context: He is liable to pay only in a case where there is a matter of 
an oath between them, here too, it is a case where there is a matter 
of an oath between them. In that case, Rav Nahman rules that he is 
liable to pay only ifhe is already liable to take an oath concerning his 
denial of part of the claim. Since he does not know if he owes this 
sum, and he is therefore unable to take the oath he is liable to take, 
he must pay. In this case as well, the mishna is discussing a case where 
the one who says he does not know is liable to take an oath. 


The Gemara asks: What are the circumstances of a matter of an 
oath? The Gemara explains: This in accordance with the statement 
of Rava, as Rava says: One who approaches another and says: I have 
one hundred dinars in your possession, and the other says: You 
have in my possession only fifty dinars" that I am sure about, and 
as for the rest, I don’t know. As one who admitted to part of a claim, 
he is liable, by Torah law, to take an oath that he does not owe the 
other fifty dinars. Since he cannot take an oath to that effect, as he 
is unsure if he owes it, he must pay. 


§ The mishna teaches: If one of them recognized some of his stones 
he may take them for himself, and they count toward his amount 
of stones, and the other party takes other stones accordingly. Rava 
thought to say that this means they count toward his amount of 
his broken stones. In other words, the first party takes the unbroken 
stones he recognized, in place of a similar amount of broken stones, 
and the other party takes an amount of broken stones correspond- 
ing to the amount of unbroken stones claimed by the first person. 
Apparently, since he said: I don’t know, his legal status is worse. 


Abaye said to him: On the contrary, this one, the one who recog- 
nizes some of his stones, is worse off. He is worse off because since 
he knows and recognizes these stones, he evidently does not know 
anything about any more stones, and therefore he has no rights to 
any more unbroken stones, and all the others are the property of 
the other party. 
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Rather, Abaye said that it means they count toward his amount 
of his unbroken stones. In other words, the first party takes the 
unbroken stones he recognized, in place of a similar amount of 
unbroken stones, and the other party takes an amount of unbroken 
stones corresponding to the amount of unbroken stones claimed by 
the first person. The Gemara asks: If so, what did the first party gain 
from recognizing his own stones? The Gemara answers: He gains 
with regard to bricks from the structure made in a wide brick mold.’ 
If his bricks were constructed from a wider mold, he is entitled to 
these slightly larger ones. Alternatively, if the clay from which his 
bricks were formed was processed better, he gains by obtaining 
superior bricks. 


MISHNA If there was a house and an upper story 


owned by one person, and the upper story 
was rented out to another, if the floor of the upper story was 
broken," i.e., it fell in or collapsed, and the owner of the house 
does not want to repair it," the resident of the upper story can 
go down and live in the house below until the owner repairs the 
upper story for him. 


Rabbi Yosei says: With regard to a house of two stories owned by 
two people, i.e., the lower level was owned by one and the upper level 
by the other, in which the ceiling collapsed; the owner of the lower 
story provides the ceiling of beams or stones, and the owner of the 


upper story provides the plaster. 

GEMA The Gemara asks: In the case of the floor 
of an upper story that was broken, to what 

extent did it break? What is the extent of damage that permits the 

upper resident to say that he is no longer able to live there? Rav 

says: Most of it was damaged, and Shmuel says: A break of four 

handbreadths occurred. 


The Gemara analyzes their opinions. Rav says: Most of it was dam- 
aged, but if the breakis only of four handbreadths, this halakha does 

not apply, since the owner of the upper story can use the lower story 
to place the item that would normally be placed in the area of the 

hole, and a person can reside partially on a level below and partially 
ona level above. In other words, the upper story remains inhabitable 

even ifhe must use the lower story to house some of his belongings. 
And Shmuel says a break of four handbreadths is sufficient for the 

halakha to apply, since a person cannot reside partially on a level 

below and partially on a level above. 


The Gemara asks: What are the circumstances of the case in the 

mishna? If the owner said at the time of the rental that he is renting 

this upper story to the tenant, the tenant has rights only to this upper 

story, and he has lost the ability to live there. Rather, the owner said 

to him that he wants to rent an upper story to him, without specify- 
ing which one. If so, the renter is certainly entitled to functional living 

quarters, and the owner must rent him an upper story ina different 

house belonging to this owner where he can live. 


The Gemara answers: Rava says: No, it is necessary to state the 
ruling of the mishna in a case where the owner said to him: This 
upper story that I am renting to you, when it is up, i.e, functional, 
live up there in it, and when it descends, i.e., it is no longer func- 
tional, descend with it and live in the lower story. The Gemara asks: 
If so, what is the purpose of the mishna stating this ruling, as there 
was an explicit condition to this effect? 


The Gemara answers: Rather, Rav Ashi said: This is a case where 
the owner said to him: I am renting to you this particular upper 
story, which is on top of this particular house." As by emphasizing 
that the upper story is above that particular house, the owner thereby 
rendered the house as liened with regard to the upper story, 
although he did not explicitly state that the renter will have the right 
to live in the house were the upper story to become non-functional. 


BACKGROUND 

A wide brick mold [malbena] - xm wan: During 
the time of the Talmud, bricks were produced by hand 
using molds in order to make the bricks of uniform size. 
A brick mold, the malben, was a box into which clay 
was poured. It was generally rectangular in shape but 
occasionally other shapes were used according to the 
type of brick needed. The clay was first mixed with cut 
straw for reinforcement. The mixture was then pressed 
into the malben and then removed to dry in the sun 
or in an oven. 


NOTES 


A house and an upper story, if the floor of the upper 
story was broken - my7 anna) a bym mean: It is 
clear from the context and from the Gemara that this 
case is referring to an upper story that was rented out, 
although the subsequent mishnayot revert back to 
discussing the case of a house and upper story owned 
by two people. Since this halakha of a rented place is 
similar to the case of a house and upper story owned 
by two people and it fits in well with the overall topic, 
the tanna mentions it here (Ramban). 


HALAKHA 


If the floor of the upper story was broken and he 
did not want to repair it - jpn nya) ya anna: 
If someone rented an upper story to another and the 
floor broke, if it has a hole an area of four handbreadths 
or more, the owner must fix it. The renter may descend 
and live with the owner in his apartment until it is fixed, 
in accordance with the opinion of Shmuel, as the 
halakha follows Shmuel in his disputes with Rav with 
regard to monetary law (Rambam Sefer Kinyan, Hilkhot 
Sekhirut 5:8; Shulhan Arukh, Hoshen Mishpat 312:18). 


This upper story which is on top of this house - my 
mma ayw jt: If one rents an upper story to a tenant 
without specifying which upper story, and the one 
he was living in collapsed, the owner is obligated to 
provide the tenant with another upper story in which 
o live. If the owner had said: This upper story, i.e., he 
specified one particular upper story, and it collapsed, 
he does not have to provide him with another one, 
and the tenant pays him for the time that he lived there 
(Sma, citing Tur). If the owner said: This upper story 
hat is on top of this house, he is obligated to fix it, in 
accordance with the statement of Rav Ashi (Rambam 
Sefer Kinyan, Hilkhot Sekhirut 5:8; Shulhan Arukh, Hoshen 
Mishpat 312:18). 
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HALAKHA 

A vine that is on top of a peach tree - 23 byw ma 
pb: An incident occurred in which one said to another 
that he is renting him this vine hanging on this peach 
tree, and the tree was subsequently uprooted. When the 
case came before the Sages they obligated the owner to 
provide him with a peach tree to support the vine. If the 
peach tree was completely chopped down, he does not 
have to provide him with another (Rambam Sefer Kinyan, 
Hilkhot Sekhirut 5:8; Shulhan Arukh, Hoshen Mishpat 312:20, 
and in the comment of Rema). 


Perek X 
Daf117 Amuda 


HALAKHA 


When he resides there — 14 xia: If an upper story 
collapsed and the owner of the house was deemed liable 
to rebuild it, in the meantime the former tenant of the 
upper story may reside with the owner in his house, but 
the tenant cannot evict the owner of the house from his 
own home. While living there he may enter and exit in the 
usual manner, and he does not have to come in through 
the upper story (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
5:8; Shulhan Arukh, Hoshen Mishpat 312:18). 


Two upper stories, this one on top of that one - »nw 
i by şt niy: If there were two upper stories, and the 
higher one collapsed, its tenant may move into the lower 
one, i.e., the middle floor. If the lower story of the two 
upper stories collapsed, i.e., the middle floor, it is uncertain 
whether he moves into the higher one, i.e., the third floor, 
or the house below, i.e., the ground floor. Therefore, he 
may not live in the house below. If he does move into the 
ground floor, he cannot be evicted, as this dilemma is left 
unresolved in the Gemara (Rambam Sefer Mishpatim, Hil- 
khot Sekhirut 5:8; Shulhan Arukh, Hoshen Mishpat 312:19). 


NOTES 


What is the word ceiling [tikra] referring to - »x2 

mpm: According to the version of the Gemara cited by 
the Arukh, the question is: What is plaster [ma‘aziva]? In 
the Musaf HeArukh it is explained that it was well known 
what the term tikra refers to, whereas with regard to the 
term maaziva it was necessary to clarify what exactly is 
included. Is only the upper coating included or is the base 
upon which it rests also considered part of it? 


LANGUAGE 


Setini — 2»: There are various opinions as to the correct 
text of the Gemara. According to one reading, the word is 
vetina, meaning: And clay, where the word tin or tit means 
clay. According to that explanation, this word is a continu- 
ation of the previous sentence and indicates that to build 
a roof, first reeds were placed, which were subsequently 
covered with clay. 

According to other readings, Setini is the name of a 
Sage who stated the subsequent opinion. The name Setini 
is a shortened form of the Latin name Justinus, mean- 
ing a righteous man who acts with justice, similar to the 
Hebrew Shoftaya. The Jerusalem Talmud occasionally cites 
this name in the abbreviated form, Yosta. 
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The Gemara adds: And this is in accordance with that which 
Ravin bar Rav Adda said that Rabbi Yitzhak said: There was 
an incident involving one who said to another: I am selling 
to you the vine that is on top of this peach tree [parsek]," 
and then the peach tree was uprooted. And the incident 
came before Rabbi Hiyya, and he said: You are obligated to 
erect for him a peach tree to support the vine, as long as the 
vine exists. 


§ Rabbi Abba bar Memel raised a dilemma: 


LANGUAGE 


Peach tree [parsek] - po 1g: From the Greek yñàov Tlepotkov, 
melon persikon, sometimes just called Tlepotxov, persikon, 
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which means peach. The word is phonetically related to Persia, 
as this fruit was widely cultivated there. 


With regard to a resident of the upper story who is entitled to 
move into the lower story, when he resides there,” does he 
reside alone as he did at the outset when he occupied the upper 
story, and the owner of the house has no choice but to move 
out? Or perhaps they both reside there together, as the owner 
can say to him: I did not rent the upper story to you with the 
intention of being removed from my domicile. 


If you say that they both reside there, when the upper-story 
resident uses the house, does he use it by way of its entrances, 
like the owner, or must he use it by way of the roofs? Must he 
climb the stairs and enter the upper story, and then descend to 
the house from there? Can the owner say: The tenant must act 
as he did at the outset; just as at the outset he entered by way 
of the roofs, now too, he must enter by way of the roofs? Or 
perhaps the renter can say to him: I accepted upon myself an 
ascent and agreed to climb the stairs to the upper story, but I did 
not accept upon myself an ascent and a descent, which would 
be necessary if I entered by way of the roofs. 


If you say that the tenant can say to the owner: I did not accept 
upon myself an ascent and a descent, in a case where there were 
two upper stories, this one on top of that one," what is the 
halakha? The Gemara clarifies the circumstances of this case: If 
the floor of the higher upper story was broken, clearly he may 
descend and reside in the lower one, but if the floor of the lower 
upper story was broken, what is the halakha? Is he required to 
ascend the full way and reside in the higher upper story, or does 
he go down to reside on the ground floor? 


Do we say that the owner of the house can say to the tenant: 
You accepted upon yourself the term: An upper story, and I 
have provided one for you? Or perhaps one says that the tenant 
accepted upon himself one ascent, but he did not accept 
upon himself two ascents. No answer was found for these 
questions, and the Gemara concludes: These dilemmas shall 
stand unresolved. 


§ The mishna teaches: Rabbi Yosei says: The lower resident 
provides the ceiling and the upper resident provides the plaster. 
The Gemara asks: What is the word ceiling referring to" in this 
context? Rabbi Yosei bar Hanina says: Mats and beams. And 
the Sage Setini" says that Rabbi Shimon ben Lakish says: Wide 
wooden planks. The Gemara comments: And these two opin- 
ions do not disagree over the basic halakha; rather, this Sage 
rules in accordance with the custom of his locale and this Sage 
in accordance with the custom of his locale, and they each were 
describing the necessary materials for a ceiling, according to the 
local building conventions. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


doy IP NTT Aa D7 
WRD DIY DIDY INAN IM 
” mean ‘tn biy- WDY K 
why pes ay a KIT pA 
TARN own YY N p 
APY 19D) JPN NANT ag p? 

vay TAT 


hee IN KIY Ta KT TT KDY 
mabey PAN DP aT xandea 
app - ppp Phy way ph 
PPAT ioxy NY pr) proT by 
by app pon iana WNT pM 

pono pa iayy oy pray ppa 


ppp payd pan opp I K120) 
param) ppynw NIDN NT 1s 
Dwy wan yo fost mes PPT 
- AP! aN Aa wom 
12 pa nway pa max owen 
min yyip - OP WaT OX YT 
Yip xd - orp ponent oe sot 
YPN? - Dip m pap op mM pap 


siamw 93 by are sie opi 01 
aw yip xb - pod notip 
Jina vpi m bw gina win 
PPAT by rap Di I dx by 
r 2730 pan inyy nyg Sporty 

iayy nx PN pan 


§ The Gemara relates: An incident occurred with these two people 
who were residing in the same house, one in the upper story, and 
the other one in the lower story. The plaster of the floor of the upper 
story broke, so that when the resident of the upper apartment would 
wash with water, it would run down" and cause damage to the lower 
story. The question was: Who must repair the ceiling? Rabbi Hiyya 
bar Abba says: The upper resident repairs it, and Rabbi Elai says 
in the name of Rabbi Hiyya, son of Rabbi Yosei: The lower resident 
repairs it. The Gemara comments: And the following verse can serve 
as amnemonic device to remember who issued which ruling: “And 
Joseph was brought down to Egypt” (Genesis 39:1). Rabbi Hiyya, 
son of Rabbi Yosei, indicated by Joseph, is the Sage who maintains 
that the owner of the lower story, indicated by: Brought down, must 
repair the ceiling. 


The Gemara suggests: Shall we say that Rabbi Hiyya bar Abba and 
Rabbi Elai disagree with regard to the matter subject to dispute 
between Rabbi Yosei and the Rabbis in the mishna? The explana- 
tion of the dispute would then be as follows: According to the one 
who says that the upper resident repairs it, he holds that the respon- 
sibility is on the one potentially responsible for the damage to 
distance himself from the one whose property is potentially dam- 
aged. This accounts for the opinion of Rabbi Yosei in the mishna, 
who holds that the resident of the upper story must provide the 
plaster, because his water is clearly causing damage below. And the 
one who says that the lower resident repairs it, he holds like the 
Rabbis, who say that the responsibility is on the one whose property 
is potentially damaged to distance himself from the one potentially 
responsible for the damage. 


The Gemara asks: And how can you understand it that way? Do 
Rabbi Yosei and the Rabbis disagree in the mishna with regard to 
distancing oneself from damages? But haven’t we heard them say 
the opposite? As we learned in a mishna (Bava Batra 25b): One 
must distance a tree twenty-five cubits from a pit, because its roots 
damage the pit, and in the case of a carob or sycamore tree, whose 
roots spread far, one must distance it by fifty cubits. This is the 
halakha whether the pit or tree is located above or to the side of the 
other. If the pit preceded the tree, the owner of the pit may cut down 
the tree and pay its monetary value. If the tree preceded the pit, 
then he may not cut it down. If it is uncertain whether this tree 
preceded that pit, and it is uncertain whether that pit preceded this 
tree, he may not cut down the tree. 


Rabbi Yosei says: Even if the pit preceded the tree, he may not 
cut it down. Why is that? As this one digs in his own property, and 
that one plants in his own property. Consequently, the owner of 
the pit cannot complain about the damage, and if he wants to avoid 
it, he can dig his pit elsewhere. Apparently, this mishna indicates 
that Rabbi Yosei holds that the responsibility is on the one whose 
property is potentially damaged to distance himself" from the one 
potentially responsible for the damage, and the Rabbis hold that 
the responsibility is on the one potentially responsible for the dam- 
age to distance himself from the one whose property is potentially 
damaged. 


HALAKHA 


Water from the upper story that runs down — mm bya [=ke] 
mond ww: In a case where water from the upper story was 
leaking and causing damage to the lower story, if it was falling 
directly into the lower story, then the owner of the upper story 
is obligated to repair the leak, since it is like an arrow shot by 
the one responsible for the damage. If the water was not falling 
directly into the lower story, but was absorbed by the plaster 
before making its way downward, the owner of the upper story 
is not obligated to repair the leak. The Rema, citing the Mordekhai, 
writes that it depends on the case: If there is only a small amount 
of water that evaporates soon after entering the lower story, the 
owner of the upper story is not obligated to repair the leak; but 
if there is a constant flow of water, then even if it descends by 


way of the plaster, he must repair the leak (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 10:6; Shulhan Arukh, Hoshen Mishpat 155:4). 


Responsibility is on the one whose property is potentially 
damaged to distance himself — ayy nx pmb pra by: 
If one has a tree in his field next to his neighbor's pit, or if he 
wants to plant a tree there, the owner of the pit cannot object. 
This is because it is not the responsibility of the one potentially 
responsible for the damage to distance himself from causing 
any damage that does not immediately occur as a result of his 
actions. This applies to all similar cases, in accordance with the 
opinion of Rabbi Yosei (Rambam Sefer Kinyan, Hilkhot Shekhenim 
10:5; Shulhan Arukh, Hoshen Mishpat 155:31-32). 
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HALAKHA 


Is the plaster the obligation of the lower resident or the 


Rather, if it can be said that these amora’im disagree with regard to 
the issue that is the subject of the dispute between these tanna’im, 
then they disagree in the dispute between Rabbi Yosei and the 
Rabbis there, concerning the question of who is obligated to dis- 
tance himself from the damage, but it has nothing to do with the 
dispute in the mishna here. 


The Gemara asks: And with regard to what principle do Rabbi 
Yosei and the Rabbis of the mishna here disagree? The Gemara 
answers: They disagree with regard to the strength of a ceiling. 
The Rabbis hold that the function of the plaster is to strengthen 
the ceiling, and strengthening the ceiling is the obligation of the 
lower resident, as he is required to strengthen it." And Rabbi Yosei 
holds that the function of the plaster is to level out any holes, 
so that the surface of the ceiling will be flat, and leveling out holes 
it is the obligation of the upper resident, as he is required to level 
them out. 


The Gemara challenges the above conclusion: Is that so? But didn’t 
Rav Ashi say: When I was in the school of Rav Kahana we would 
say that Rabbi Yosei concedes in a case of his arrows. Although 
Rabbi Yosei holds that the responsibility is on the one whose prop- 
erty is potentially damaged to distance himself from the one poten- 
tially responsible for the damage, that is only if the one causing the 
damage is not performing a direct action that is causing the damage, 
as in the case of the tree and the pit. But ifhe is performing an action 
that causes damage from a distance, as in this case, where the water 
he pours damages the resident of the lower story, he is like someone 
shooting arrows, who is certainly obligated to ensure that he does 
not cause any damage. 


The Gemara answers: This is a case in which the water flow stops in 
one place, as the hole in the floor is not directly in the place where 
the water was poured, and subsequently it falls into the lower story 
once it flows to the opening in the floor. Consequently, even in this 
case, the upper resident does not directly cause the damage. 


MI S H NA In the case of the house and the upper story 


belonging to two different people, and that 
house and upper story collapsed, and the owner of the upper story 
told the owner of the house to build the lower story in order to 
enable him to rebuild the upper story, and he does not want to build 
it," the owner of the upper story may build the house and reside 
in it, until the other gives him his expenses for the construction of 
the house, and he then rebuilds his upper story. 


Rabbi Yehuda says: This one too, i.e., the owner of the upper story, 
who is meanwhile residing inside the property of the other, must 
pay him rent. Since he derived benefit by living in the house of the 
other, as he had no other place in which he could live, he must pay 
rent. This solution is therefore flawed. Rather, the owner of the 
upper story builds the house and the upper story, and he roofs 
the upper story, i.e., he completes the entire construction of the 
upper story, and he may then sit in the house, i.e., the lower story, 
until the other gives him his expenses for the building of the house, 
at which point he returns to his upper story. Since in any event he 
could have lived in the upper story, he is not considered to have 
derived any benefit by living in the lower story, and is not obligated 
to pay rent. 


The house and the upper story belonging to two.. 


.andhe do so, the owner of the upper story may rebuild the house and 


live there until the owner of the house reimburses him for all 


upper one — roy ix piana nain nawa: The plaster is part 
of the support of the ceiling. Therefore, ifit develops a hole of 
four handbreadths, the owner of the lower story is obligated to 
repair it, in accordance with the opinion of the Rabbis (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 6:4; Shulhan Arukh, Hoshen 
Mishpat 314:1). 
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IPN NAT}... oy mm bym man 


rire 


does not want to build - 


two different people, collapsed, and the. owner of the upper 
story told the owner of the house to rebuild his house so that 
he can rebuild his upper story, and the latter was unwilling to 


of his expenses. Then, the owner of the upper story rebuilds 
the upper story (Rambam Sefer Mishpatim, Hilkhot Sekhirut 4:3; 
Shulhan Arukh, Hoshen Mishpat 164:5). 
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G E M A RA Rabbi Yohanan says: In three places Rabbi 


Yehuda taught us the principle that it is for- 
bidden fora person to derive benefit from the property of another 
without his full awareness and consent, even if the other does not 
suffer a loss. One of the places where we are taught this principle is 
that which we learn in the mishna, that Rabbi Yehuda does not allow 
one to reside in another's property without paying him rent. 


Whatis another place where we are taught this principle from Rabbi 
Yehuda’s statements? As we learned in a mishna (Bava Kamma 
100b): If one gives wool to a dyer’ to dye it red for him and instead 
he dyed it black," or to dye it black and he dyed it red, Rabbi Meir 
says: The dyer gives the owner of the wool the value of his wool. 
Rabbi Yehuda says: If the value of the enhancement exceeds the 
dyer’s expenses, the owner of the wool gives the dyer the expenses. 
And if the expenses exceed the enhancement, he gives him the 
value of the enhancement. But the dyer may not keep the dyed 
wool for himself, as it is forbidden for one to benefit from another’s 


property. 


And what is the other, third place where we are taught this principle 
from Rabbi Yehuda’s statements? As we learned in a mishna (Bava 
Batra 168a): Ina case of a debtor who repaid part of his debt, and 
he deposited the promissory note with a third party" serving as a 
trustee, to ensure that the creditor not collect the full amount, and 
the debtor said to the trustee: If I do not give you the balance from 
now until such and such a time, give the creditor his promissory 
note, thereby enabling him to collect the full amount stated in the 
note; ifthe stipulated time arrived and the debtor has not given the 
balance to the trustee, Rabbi Yosei says: The trustee shall give the 
promissory note to the creditor, in accordance with the debtor's 
stipulation. Rabbi Yehuda says: The trustee shall not give it, as 
the stipulation is void. Here too, the reason is that the creditor is 
forbidden to benefit from the property of another. 


The Gemara refutes these proofs as to the general applicability of 
Rabbi Yehuda’s rulings. Why is it necessary to explain in this manner? 
Perhaps Rabbi Yehuda is saying this only here, with regard to the 
case of the mishna concerning a house and an upper story, only 
because there is the blackening of the walls. By using the house, 
the owner of the upper story causes its walls to blacken, thereby 
lowering its value, and yet he will ultimately claim the value ofa new 
house that he built. Therefore, he is prohibited from using the house 
without paying. 


Alternatively, if one attempts to prove a general principle from the 
case where one instructed a dyer to dye the wool for him red and 
he dyed it black, it can be explained that the reason for the ruling of 
Rabbi Yehuda is due to the fact that the dyer is changing and deviat- 
ing from the owner's instructions, and didn’t we learn in a mishna 
(76a) that whoever changes the terms accepted by both parties is at 
a disadvantage? 


And as for the case of one who repaid part of his debt, there too, 
the reason the trustee may not transfer the promissory note is not 
as explained above. Rather, it is due to the fact that the transfer of 
the promissory note and subsequent collection of the entire sum if 
he does not repay on time is considered a transaction with incon- 
clusive intent [asmakhta], a condition that an individual accepts 
upon himself as an exaggerated measure that he does not expect 
to have to fulfill, and we heard Rabbi Yehuda who says that an 
asmakhta does not effect acquisition. There is therefore no proof 
that Rabbi Yehuda holds that it is forbidden for one to benefit from 
the money of another. 


BACKGROUND 


If one gives wool to a dyer - yas) way iat: In mish- 
naic times, wool was ordinarily dyed, as opposed to 
being bleached or used in its natural color. Most often, 
professional dyers would receive laundered fleece 
and would dye the wool according to the customer's 
specifications. Occasionally, it would occur that even an 
expert dyer might produce wool that had a darker hue 
han was ordered. A reason for this could be that the 
pot used for the dying had been used previously and 
here was some remnant of the dye absorbed in the 
pot. Alternatively, the usage of a pot made of certain 
material could itself affect the color of the final product. 
The mishna refers to this undesired darker hue as black. 
f the shade of the wool turned out to be unacceptable 
he owner of the wool, the final product may end up 
being worthless, or, at any rate, worth less than the cost 
of the dye that was used. 


jo) 


HALAKHA 


If one gives wool to a dyer to dye it red for him, and 

he dyed it black — iya oity ib viayh yay) spy mian 
qim: If one gives wool to a dyer to dye it red for him and 

instead he dyed it black, if the value of the enhancement 
exceeds the dyer's expenses, the owner of the wool 

gives the dyer the expenses. If the expenses exceed the 

enhancement, he gives him the value of the enhance- 
ment, in accordance with the opinion of Rabbi Yehuda, 
as the halakha follows Rabbi Yehuda when in opposition 

to Rabbi Meir (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:4; Shulhan Arukh, Hoshen Mishpat 306:3). 


One who repaid part of his debt and he deposited the 
promissory note with a third party - nypa yw n 
Ow ny whom jain: If one paid his debt in part, and 
deposited the promissory note with a third party with 
the instruction that if he fails to pay the remaining sum 
by a certain date, the third party should give the docu- 
ment to the creditor; the third party may not hand over 
the document on that date, as a condition of this kind is 
an asmakhta (Rambam Sefer Kinyan, Hilkhot Mekhira11:5; 
Shulhan Arukh, Hoshen Mishpat 55:1, 207:12). 
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NOTES 


The court does not listen to him - 15 pyniw py: Rab- 


beinu Yeruham maintains that this applies only if the 
change is solely the wish of the one rebuilding. But if 
it was the local custom to build in this manner, he may 
make the change even if the previous structure was built 
differently. The logic is that he can claim that since the 
house was previously built in an improper fashion he 
cannot be compelled to restore it to its prior state. 
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§ Rav Aha bar Adda says in the name of Ulla: In the case of a 
resident of the lower story who wishes to rebuild the collapsed 
house, who comes to change" the structure and now seeks 
to rebuild it with untrimmed stones that are larger than the 
original ones, the court listens to him and accepts his wishes, since 
an adjustment of this kind only serves to benefit the owner of 
the upper story. But if the house was previously built with large 
untrimmed stones and he now wants to rebuild it with hewn 
stones,’ which are smaller, the court does not listen to him," 
as this reduces the strength of the building. 


Similarly, if the house was formerly built with bricks, and he wants 
to rebuild it with girders,’ the court listens to him, as this type of 
wallis very stable. But if the house was previously built with girders, 
and he now wants to rebuild it with bricks, the court does not 
listen to him. If he wants to roof it with strong cedar wood, the 
court listens to him, but ifhe wants to roof it with sycamore wood, 
instead of cedar, the court does not listen to him. 


Ifhe wants to reduce the number of windows, the court listens to 
him, as this will strengthen the walls, but if he wants to increase 
the number of windows, the court does not listen to him. If he 
wants to heighten the building, the court does not listen to him, 
as it might be less stable than before, but if he wants to reduce its 
height, the court listens to him. 


The halakha is the same in the reverse: In the case of a resident of 
the upper story who comes to change" the structure, and wishes 
to rebuild the upper story with hewn stones instead of large 
untrimmed stones, the court listens to him, as this reduces the 
weight on the lower floor. But if he wants to change from smaller 
hewn stones and rebuild with larger untrimmed stones, the court 
does not listen to him, as this would make the upper story heavier. 


Likewise, if he wants to rebuild it with girders instead of bricks, 
the court does not listen to him, but if it was previously built 
with girders, and he now wants to rebuild it with bricks, the court 
listens to him. If he wants to roof it with heavy cedar wood, 
the court does not listen to him, but if he wants to roof it with 
sycamore wood instead of cedar, the court listens to him. If he 
wants to increase the number of windows, which would lessen the 
weight of the construction, the court listens to him, but ifhe wants 
to reduce the number of windows, the court does not listen to 
him. Ifhe wants to heighten the building, the court does not listen 
to him, as this increases the weight of the building, but if he wants 
to reduce its height, the court listens to him. 


HALAKHA 


A lower resident who comes to change - mid xan jiannn: 
If a house and its upper story collapsed, and the owner of the 
house wants to rebuild it in a manner different from its former 
state, he is allowed to do so only if the changes would strengthen 
the construction of the house, such as by widening the walls or 
decreasing the number of windows. But if the proposed changes 
would not strengthen the house, his request is not accepted 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 4:5; Shulhan Arukh, 
Hoshen Mishpat 164:6). 


Untrimmed stones, hewn stones - na ny: Both of these types 
of stones were used for building purposes but there was a differ- 
ence in their form. Hewn stones were dressed and straightened, 
and were typically two and a half handbreadths wide. Untrimmed 
stones, although also cut square, were not trimmed on all sides 
and would bulge out in some directions. Their standard width 
was three handbreadths. 


PPT PW 


BACKGROUND 


An upper resident who comes to change — mw kav hy: If 
the owner of the upper story wants to rebuild the upper story in 
a manner different from its former state, he can make changes 
only if they lessen the weight of the building, but not changes 
that would increase its weight. The Rema, citing the Tur, adds 
that if his proposed changes to the building were in line with 
the local custom, he may rebuild it in that manner regardless 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 4:5; Shulhan Arukh, 
Hoshen Mishpat 164:7). 


Girders - D93: This word, possibly with a different meaning, 
appears in this verse: “For the stone shall cry out of the wall, and 
the beam [vekhafis] out of the timber shall answer it” (Habakkuk 
2:1). In rabbinic Hebrew, it refers to half-bricks arranged in two 
parallel rows, generally separated by the space of about one 
handbreadth, which was filled with stones and limestone. A wall 
of this kind was much stronger than a plain brick one. 
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Q The Gemara poses a question: If they are so poor that neither 
this one nor that one has™ enough money to rebuild it, and they 
are prepared to sell the land, what is the halakha? The Gemara 
answers: It is taught in a baraita: If neither this one nor that one 
has the money to rebuild the house, the owner of the upper story 
does not have any rights to the land, and all rights of the land 
belong to the owner of the lower story. 


It is taught in a different baraita: Rabbi Natan” says: The resident 
of the lower story takes two shares of the land, and the resident of 
the upper story takes one-third. And others say: The resident of 
the lower story takes three shares, and the resident of the upper 
story takes one-quarter. Rabba says: Take the statement of Rabbi 
Natan in your hand, because he is a judge, and he descends to the 
depths of the law. He maintains: How much does the presence of 
the upper story depreciate the value" of the house? One-third. 
Therefore he has one-third, i.e., he is entitled to one-third of the 
total sum that they receive for the land. 


MI SHN A And likewise, in the case of an olive press 


that is built inside a cave in a rock," and 
one garden, belonging to another person, was planted on top ofit,* 
and the roof of the olive press broke," which caused the garden 
to collapse inward, in such a case, the owner of the garden may 
descend and sow below until the other one constructs for his 
olive press sturdy arches to support the roof, so that the owner of 
the garden can once again sow above him. 


The mishna continues: In the case of a wall or a tree that fell into 
the public domain and caused damage," the owner is exempt 
from having to pay, as it was an accident. If the court saw that the 
wall was shaky, or that the tree was tilting, and they gave him time 
to cut down the tree or to dismantle the wall, and then they fell 
down, if this occurred during the allotted time, he is exempt, but 
if they collapsed after the time given to him had elapsed, he is liable 
to pay, since he was warned against this very occurrence. 


Neither this one nor that one has — my xh) my 15 py: If two 
people own a house and an upper story that collapsed, and 
they cannot afford to rebuild it, the owner of the house takes 
two-thirds of the land, while the owner of the upper story takes 
one-third. The same halakha applies if they agreed to sell the 
land, that the owner of the house takes two-thirds of the money 
received, while the owner of the upper story takes one-third, in 
accordance with the opinion of Rabbi Natan (Rambam Sefer 
Mishpatim, Hilkhot Shekhenim 4:4; Shulhan Arukh, Hoshen Mish- 


pat 164:5, and in the comment of Rema). 


An olive press that is built in a rock and one garden was 
planted on top of it, and the roof broke - 
nnay vas by nn my hoa: If an olive press was built into a 
rock, witha garden belonging to someone else above it, and the 
olive press collapsed, the owner of the garden may descend and 
sow below until the owner of the olive press builds arches to 


HALAKHA 


fixes the ground, and sows his plants (Rambam Sefer Mishpatim, 
Hilkhot Shekhenim 4:8; Shulhan Arukh, Hoshen Mishpat 165:1). 


A wall or a tree that fell into the public domain and caused 
damage - pim oars mw baw em bisa: Ifa wall or a 
tree fell into the public domain and caused harm, the owner is 
exempt from payment. The Rema adds, citing Josafot, that this 
halakha applies only if it was initially built or planted properly. 
If the tree or wall was in danger of falling, and the court set a 
time period for him to chop down the tree or to dismantle the 
wall, and the tree or wall fell before the court's deadline, the 
owner is exempt. But if the tree or the wall collapsed after the 
deadline, he is liable for all damage caused by the collapse. This 
halakha applies only if the court itself warned him, but not if 
he was told by others (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:19; Shulhan Arukh, Hoshen Mishpat 416:1, and in the 
comment of Rema). 


a KT Ta WA 


support it, at which point the owner of the garden returns above, 


Rabbi Natan — j3 *31: This is Rabbi 


Mishna. Rabbi Natan was the son of 


atan HaBavli, one of the 
great tanna‘im of the generation preceding the redaction of the 
he Exilarch of Babylonia, 
whose family traced their descent back to King David. Due to 
his greatness in Torah and prestigious lineage, Rabbi Natan was 
appointed Av Beit Din, the head of the court, the second highest 
position in the Sanhedrin. Along with Rabbi Meir, Rabbi Natan 
tried to change the procedure for the inheritance of the position 


PERSONALITIES 


new Nasi. The attempt failed, and as a sort of punishment, his 
name is omitted from the Mishna and his opinion is prefaced 
with the anonymous moniker: There are those who say (see 
Horayot 13b). In reality, this principle is not always upheld in the 
Mishna. Rabbi Natan compiled several collections of mishnayot, 
and the tractate Avot DeRabbi Natan is named for him. He had 
many disciples, the most noted of which was Rabbi Yehuda 
HaNasi. 


of Nasi, i.e. the president of the Sanhedrin, and to become the 


NOTES =—HW——_- 
Neither this one nor that one has — mb xh) mY bpr: 
According to Rashi, this refers to a case where the owner 
of the land wants to sell the property. He can therefore 
claim that the owner of the upper story has no actua 
right to the land itself, but only to the airspace above the 
lower floor, and consequently he has no say in the sale o 
the property. Other commentaries maintain that this refers 
even to a case where the owner of the lower story wanted 
to sell the land for the purpose of building a house, bu 
the purchaser does not want to construct an upper story. 
The idea is that since the owner of the upper story canno 
build himself, it would be conduct characteristic of Sodom 
were he to prevent the construction of the house. Tosafot 
disagree and explain that this is a case where the owner 
of the land wishes to sow the land, and the owner of the 
upper story wishes to sow part of the land too. 


How much does the upper story depreciate the value — 
aby Pp TaD: Rav Amram Gaon, cited by the Arukh, 
explains that the upper story is the cause of the shortening 
of the lifespan of the house by one-third. Consequently, 
the evaluation of the value of the upper story is based 
on this ratio and the rights of the owner to the land are 
calculated accordingly. 


An olive press that is built in a rock — xINW 137 ma 
yopa 133: According to Rashi, this refers to an olive press 
and a garden that belong to two separate people. Josafot 
maintain that the one using the garden was a renter. With 
regard to the halakha itself, the consensus among the 
authorities is that there is no difference between partners 
and a renter (see Tur). 


A wall or a tree that fell into the public domain and 
caused damage, he is exempt - ha poem bpian 
OS IPN) DAW mob: He is exempt from payment for 
all forms of damage caused, both for direct damage caused 
by the collapse, as well as any harm caused by the resulting 
stumbling block. This cannot be compared to a pit that 
one dug, since a pit by definition is a potential source of 
harm, whereas a wall and a tree are not initially dangerous. 
Consequently, if the wall was initially erected in an unsafe 
manner, he would be liable for all damage that it caused 
when it fell (Nimmukei Yosef). 


BACKGROUND 


An olive press and a garden on top of it - 1931 137 ma 
was by: 


Garden situated atop a cave, which houses an olive press 
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HALAKHA 
One who hires a laborer. ..take what you have worked 
with as your wages — mvyw ma Sip. byisa ny aoiw 
Jwa: If one hires a laborer to work with his property, 
or to gather up ownerless property, he cannot tell him: 
Take what you accomplished as your wages. If the laborer 
accepted these terms, and the employer later wishes to 
retract, the court does not listen to him if the worker 


has performed an act of acquisition by pulling or lift- 


ing, or if the items were in his domain (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 9:10; Shulhan Arukh, Hoshen 
Mishpat 336:2). 
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ivan nd yap ibnis mwm In the case of one whose wall was adjacent to another’s garden," 
ab ONT IAN T: ah 70x) bon and the wall fell, and the owner of the garden said to him: Clear 
‘away your stones, and the owner of the stones said to him: 


One whose wall was adjacent to another's garden - mrw » 


ivan nb ma ima: If one’s wall fell into his neighbor's garden, 


the owner of the wall is obligated to clear away the stones. If he 
said to the owner of the garden: Remove the stones and they 
are yours, the court does not listen to him. If the owner of the 
garden agreed and cleared away the stones, and the owner of 
the wall subsequently changed his mind and wanted his stones, 


HALAKHA 


for which he would pay him the expense of their removal, the 
court does not listen to him. But if the owner of the garden 
hasn't yet removed them, even if the owner of the wall had 
told him: Remove the stones and they are yours, and they are 
in his courtyard, he has not acquired ownership of the stones 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 3:8; Shulhan Arukh, 
Hoshen Mishpat 166:1). 
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They are yours, as I hereby declare them ownerless, and you can take 
them for yourself; the court does not listen to him, since he cannot 
force the other to acquire the stones. If after the owner of the garden 
voluntarily accepted ownership of the stones upon himself, the 
owner of the wall said to him: Here you are, take your expenditures 
for the removal of the stones, and I will take the stones that are mine; 
the court does not listen to him, as they had already been acquired 
by the owner of the garden. 


The mishna continues: In the case of one who hires a laborer to do 
work with him with hay or with straw, and after he finished the task, 
the laborer said to the employer: Give me my wages, and the 
employer said to him: Take what you have worked with as your 
wages," i.e., take some of the hay or straw as payment, the court 
does not listen to him. Although debts can be paid with any item of 
value, even hay or straw, the wages of a laborer must be paid in accor- 
dance with the initial agreement between the laborer and the 
employer. But if after the laborer accepted upon himself to keep the 
hay or straw as payment, the employer changed his mind and said to 
him: Here you are, take your wages and I will take what 
is mine; the court does not listen to him, since the laborer had 
already acquired the hay. 


G E M ARA With regard to the case of the roof of the olive 


press that was broken, the Gemara cites a 
dispute with regard to the amount that collapsed: Rav says: Most of 
it must have collapsed, and Shmuel says: Even a hole of four hand- 
breadths is sufficient for the ruling of the mishna to apply. Rav says: 
Most of it must have collapsed, but if it is only a hole of four hand- 
breadths, there is no basis for a claim, since a person can sow par- 
tially on a level below, and partially on a level above. And Shmuel 
says: It is enough if it is a hole of four handbreadths, as a person 
cannot sow partially on a level below, and partially on a level above. 


The Gemara comments: And it is necessary for the dispute between 
Rav and Shmuel to be stated both here and with regard to the case of 
an upper story of a house that collapsed (116b). As had the Gemara 
taught us only that they disagree with regard to a residence, one 
would have said: It is only in this case that Shmuel is saying his ruling, 
because people do not tend to live a little here and a little there, 
but with regard to sowing, people do tend to sow a little here and 
a little there. Therefore, one might say that he concedes to Rav in 
the case of the olive press. And if this dispute was stated only with 
regard to this case of the olive press, one would have said that it is 
only with regard to this case that Rav is saying his opinion, but with 
regard to that case involving the house, one might say that he con- 
cedes to Shmuel. Therefore, it is necessary to state that their dispute 
applies to both cases. 
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§ The mishna teaches: If the court saw that the wall was shaky, or 
that the tree was tilting, and they gave him time to cut down the 
tree or to dismantle the wall, and then they fell down, if this occurred 
during the allotted time, he is exempt, but if they collapsed after the 
time given to him had elapsed, he is liable to pay. The Gemara asks: 
And how much time will a court usually allot" for this purpose? 
Rabbi Yohanan says: The standard period is thirty days. 


§ The mishna teaches: In the case of one whose wall was located 
next to his friend’s garden and it fell, if the owner of the wall told 
the owner of the garden to keep the stones, he cannot retract. The 
Gemara comments: But from the fact that the last clause of the 
mishna teaches that if the owner of the fallen wall says: Here you 
are, take your expenditures, the court does not listen to him, it can 
be understood by inference that we are dealing with a case where 
the owner of the garden cleared away the stones. It can therefore be 
deduced that the reason the owner of the fallen wall cannot retract 
his offer is that the owner of the garden cleared them away," but if 
he did not clear them away, the stones are not considered his, and 
they remain in the possession of the owner of the wall. 


The Gemara asks: Why do they remain in the possession of the 
owner of the wall? But shouldn’t the owner of the garden’s field 
effect acquisition of the stones on his behalf? As Rabbi Yosei, 
son of Rabbi Hanina, says: The courtyard of a person effects 
acquisition for him of those items that enter it, even without his 
knowledge. 


The Gemara answers: This statement applies only in a case where 
the giver intends to transfer them to him, in which case the field 
can effect acquisition of the stones for the receiver without an addi- 
tional act of acquisition, but here, the owner of the fallen wall is 
seeking only to evade the owner of the garden. He wants the owner 
of the garden to take care of the stones, at which point he can collect 
them from him without much effort on his part, and he does not 
intend to give the stones to him. 


§ The mishna teaches: In the case of one who hires a laborer to do 
work with him with hay, the employer cannot force him to accept 
his wages in the form of some of the hay." The Gemara comments: 
And it is necessary to mention this halakha with regard to both cases. 


As had it taught us only with regard to this first case of the stones 
that fell that when the owner of the fallen wall says to the owner of 
the garden: They are yours, the court does not listen to him, one 
would have said that this is the halakha because he does not have a 
wage owed by him, as they had no prior business dealings together, 
and the owner of the stones does not owe the owner of the garden 
anything. But here, in the case of a laborer working with hay, in 
which the laborer does have a wage owed by the employer, one 
might say that the court listens to him, as people say the following 
proverb: When collecting a debt from your debtor, allow yourself 
to be repaid even in bran [parei],' i.e., take whatever you can as 
payment of a loan. 


NOTES 


HALAKHA 

Time allotted by the court — p1 ma pat: If one’s wall is 
unstable, the court allots him a period of thirty days to 
dismantle it. The Rema, citing the Rashba, adds that if 
there is an urgent need for it to be dismantled, or if it 
poses immediate danger, he can be forced to remove 
it without delay (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:19; Shulhan Arukh, Hoshen Mishpat 416:6). 


LANGUAGE 


Bran [parei] — 3: It is unclear whether or not this word 
comes from a non-Semitic source, but in Syriac and in 
rabbinic Hebrew it means bran. 


And how much time will a court allot — p3 ma pat maa): The 
early commentaries learn from here that the standard time 
provided by the court, not only for dismantling a wall but also 
for other court-ordered actions without a fixed time, is thirty 
days (see Ran). 


That he cleared them away — 1739397: The Gemara concludes 
that the owner of the garden does not acquire the stones unless 
he actually removes them. But before he actually clears them, it 
is assumed that the owner of the stones is trying only to avoid 
clearing them, and did not intend to give them away. The Tur 
writes that, by contrast, with regard to a laborer he acquires 
the hay as soon as the employer states that he may keep it. The 
difference is explained in the Nimmukei Yosef: Since it is uncom- 


mon to immediately clear away the stones, the owner supposes 
hat he still has time to retract; he did not intend to transfer 
ownership of the stones, and is seeking only to avoid clearing 
hem. But with regard to the hay, since the laborer is expected 
o take his wages home with him immediately, if the employer 
agreed to give it away, he promptly transfers ownership. The 
Tosefot Yom Tov explains the case of the hay differently: Since 
he employer fears transgressing the prohibition of delaying 
he wages of a worker, it is therefore assumed that he promptly 
ransfers ownership of the hay. 


Non-monetary payment - 33 Kow obwn: The early com- 
mentaries explain that there are three categories with regard 
to this matter: The first is a creditor, who collects money from 


he debtor if he has any. Otherwise, he may take anything that 
he debtor owns. The second is one who is liable for damage, 
who must give what he has, but if he pays in land he must give 
he injured party his best-quality land. The third is an employer, 
who is obligated to pay his laborer with money, and even if 
e has none, he must obtain some. The Ran explains that the 
aborer was expecting money at the end of the day, and it never 
occurred to him that he would receive payment in a manner 
hat would necessitate the trouble of selling it before he could 
make use of his wages. The Mordekhai, citing the Maharam of 
Rothenburg, states that if the employer paid the worker with 
oodstuff that the laborer worked with, he has fulfilled his duty 
if he has no other money. 
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HALAKHA 
If he hired him to safeguard ownerless property — 
3297 027 ain) Saw: If a laborer was hired to safe- 
guard ownerless property, his employer can tell him 
to take part of it as his wages, as the employer has not 
yet acquired it (Shulhan Arukh, Hoshen Mishpat 336:3). 


NOTES 
With ownerless property - p37 bwa: The logic is 
that since the worker knows that the items he is work- 
ing with do not belong to the employer, he doesn't 
rely on him, and initially relies on the ownerless items 
with which he is working to serve as his compensation 
(Torat Hayyim). 


There with regard to viewing [habata] - 73712 {x3: 
An alternative version, cited by the Arukh, reads: 
Habata. As hinted by Rashi, this means that his job is 
to throw down items. The Meiri includes both versions 
as part of the Gemara, and explains that habata refers 
to work such as threshing, which does not involve lift- 
ing the items. According to all explanations, the point 
is that his work does not involve an act of acquisition 
by lifting. 
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And had it taught us only over here with regard to the hay, one would 
have said that itis only here that after the laborer has already accepted 
ownership upon himself, the court does not listen to the employer 
who desires to retract, because the laborer has a wage owed by him, 
and therefore there is reason to say that he receives the hay. But here, 
with regard to the stones, where the owner of the garden does not have 
a wage owed by the owner of the fallen wall, one might say that the 
court listens to him and he can retract. It is therefore necessary for the 
mishna to teach both cases. 


§ The mishna teaches that ifan employer seeks to pay his laborer with 
straw, the court does not listen to him. The Gemara asks: But isn’t it 
taught in a baraita that the court does listen to him? The Gemara 
answers: Rav Nahman said: This is not difficult. The ruling of the 
mishna here, that the court does not listen to him, is stated with regard 
to a case of work done with the employer’s own property. And the 
ruling of the baraita there, that the court does listen to him, is stated 
with regard to work done with the property of another, and there the 
employer’s request is accepted. 


Rava said to Rav Nahman: Ina case where he is working with his own 

property, what is the reason that the court does not listen to him? As 

the laborer can say to the employer: The responsibility of paying my 
wage is on you. But if he was working with the property of his friend, 
the responsibility of paying his earnings is also on the employer, as it 

is taught in a baraita: With regard to one who hires a laborer to per- 
form work in his own field, and the employer inadvertently showed 

the laborer the field belonging to another in which he should work, 
the employer must give the laborer his full wages, and in addition, the 

employer goes back and takes from the owner of the field in which he 

worked the value of the benefit that owner received from the laborer. 
The payment of the wages is incumbent upon the employer, not the 

owner of the field. 


Rather, Rav Nahman said a different explanation: It is not difficult. 
The ruling of the mishna here, that the court does not listen to him, is 
stated with regard to work done with the employer’s own property. 
And the ruling of the baraita there, that the court does listen to him, is 
stated with regard to work done with ownerless property, ™ e.g., the 
employer hired him to gather ownerless hay, and later told him to keep 
some of the hay as his wages. In that case, he can force the laborer to 
accept the hay as payment. 


Rava raised an objection to Rav Nahman: It was taught in a baraita: 
The found item ofa salaried laborer belongs to himself. When is this 
so? When the employer told him to perform a specific task, for exam- 
ple if he said: Weed with me today, or if he said: Hoe with me today. 
If the laborer finds lost property while performing that task, then the 
item belongs to him. But if the employer says to the laborer: Work with 
me today, without specifying what labor he wants him to perform, his 
found item belongs to the employer, as acquiring found items can be 
considered part of his terms of employment. In the case of Rav Nahman, 
since the employer instructed the laborer to gather ownerless hay, the 
acquisition of the hay is certainly part of the terms of his employment, 
and belongs to the employer. Since it is the employer’s property, he is 
not able to force the laborer to accept the hay as payment. 


Rather, Rav Nahman said: Both the ruling of the mishna and the ruling 
of the baraita are stated with regard to a laborer hired to work with 
ownerless property, but it is not difficult. The ruling of the mishna here, 
that the court does not listen to him, is stated with regard to a case 
where the laborer’s task was to lift up the hay and gather it, and he is 
therefore considered the employer's agent and acquires the hay for him. 
Since the hay then belongs to the employer, he cannot force the laborer 
to accept it as payment. And the ruling of the baraita there, that the 
court does listen to him, is stated with regard to a case where his work 
merely consisted of viewing," e.g., he hired him to make sure that no 
one takes the ownerless hay. In that case, even the employer does not 
acquire the straw, and it remains ownerless. Consequently, the employer 
can tell the laborer to take some hay as payment. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


POT GIA THT MIT 1 VW 
Pool maw TaD AW IN 
Pa] Maw nanAD [RY 
WW) NIT ININ TYIN N 
PX -12 Wie any wb aay oam 

may bwn pra 


NEP KANT PDAP NII IN? ND 
DTN) AP PPT Mead 730 
m xY z x? IRTP = KAN m 
"3AP N7 "PETA MVT ID p? 
KPT NIT Zan - TIN Way sone 

mI 


4 WON 27 - VK TDX T 
onpm WB PST PIT 
way own pa 


TOIT NIWY ADT XD N31 WN 
N? KDY PUND- NOT BP PETS 
23 PATI ip Ma! TD OID 
NRY WMT ND NG) TANT? PIT 

mp) D DIM x 


N? NOW (IIN ND “TED PDH 9B 
137 — K TAX T.19 TD? OID 
PONT wat? PT EX? 
TAY pes — 79) T9? DIDID? N? NAY 

may bwn pea ony ones 


NAW NITAN NI] VST ND 
Pea NO PN? WOT nya 
Nap MINT EMP MYTH ws? 
yars wh ann pay pnt sap 
niyin ya DDT so op tt 
xd sap pt vay ann wy) 

AYPH 


Rabba says: The issue of whether, in the case of ownerless property, 
viewing effects acquisition of it is a dispute between tanna’im. As we 
learned in a mishna (Shekalim 9b): The watchmen of the sefihim, 
grain that grew without being purposely planted, of the Sabbatical 
Year" ensured that people did not take this ownerless grain, so that 
it remained available to be used for the omer offering and the two 
loaves, i.e., the public offering on Shavuot of two loaves from the new 
wheat. These watchmen take their wages from the collection of 
the Temple treasury chamber, as they are employed by the Temple 
treasury. Rabbi Yosei says: One who so desires can volunteer his 
services and safeguard the grain, and he has the status of an unpaid 
bailee. The Rabbis said to him: Do you say so? But according to your 
view, the omer and the two loaves do not come from communal 
funds as required, since in reality they come from a private individual, 
i.e. the bailee. 


The Gemara suggests: What, is it not with regard to this that they 
disagree: The first tanna holds that in the case of ownerless property, 
viewing effects acquisition of it, and so the watchman, although he 
did not lift up the grain, acquires the grain by viewing it. And there- 
fore, if he is given a wage from communal funds, then yes, he is 
safeguarding it on behalf of the community, and he acquires it for 
them. But ifhe is not paid, he has not acquired it for the community, 
but for himself. And, conversely, Rabbi Yosei holds that in the case 
of ownerless property, viewing does not effect acquisition of it, 
and when the community goes and brings the grain for the omer 
offering and the two loaves, it is only now, at this stage, that they 
acquire it. 


And what, according to this explanation, is the meaning of the phrase: 
Do you say so? This is what they were saying to him: If the opinion 
from your statement that one may volunteer as an unpaid bailee is 
applied to our statement that in the case of ownerless property, view- 
ing effects acquisition, the result is that the omer’ offering and the 
two loaves’? do not come from communal funds as required. 


Rava said: No; the dispute can be explained differently. It can be 
explained that everyone agrees that in the case of ownerless property, 
viewing effects acquisition, and here they disagree with regard to 
the question of whether we are concerned that perhaps he will not 
give the grain over wholeheartedly to the community. As the Rabbis 
hold that we give the watchman a wage, and if we do not pay him, 
but allow him to act as a volunteer, we are concerned that perhaps 
he will not give the grain over wholeheartedly to the community, as 
deep down he might feel that the grain really belongs to him and that 
he is offering it from his own pocket, which means that the omer 
offering and two loaves are not properly offered by the community. 


Conversely, Rabbi Yosei holds that we are not concerned that per- 
haps he will not hand the grain over wholeheartedly to the com- 
munity. And what is the meaning of the phrase: Do you say so? This 
is what they were saying to him: If the opinion from your statement 
that one may volunteer as an unpaid bailee is applied to our state- 
ment that we are concerned that perhaps he will not give the grain 
over wholeheartedly, the result is that the omer offering and the two 
loaves do not come from communal funds as required. 


There are those who say that there is a different version of this discus- 
sion: Rava said: It can be explained that everyone agrees that in the 
case of ownerless property, viewing does not effect acquisition of 
it, and here, concerning the omer offering, they disagree with regard 
to the question of whether we are concerned about violent people 
that may come and seize the grain for themselves. As the first tanna 
holds that the Sages instituted a directive to give him four dinars, 
or whatever payment is appropriate for his services as a watchman, 
so that violent people should hear of this and keep away from the 
grain, since when they hear that the Temple is paying the watchmen, 
they will certainly not take the grain. And Rabbi Yosei holds that the 
Sages did not institute this directive, since there is no concern about 
violent people. 


HALAKHA 


Watchmen of the sefihim of the Sabbatical Year — 
Myaw Imad W: In the Sabbatical Year, the court 
hires watchmen to secure the grain from which they 
will bring the omer offering and the two loaves. These 
watchmen take their wages from the Temple treasury. 
Even if one wants to volunteer as an unpaid bailee, the 
court does not listen to him, as there is a concern that 
violent men will seize the grain from him, in accordance 
with the opinion of the Rabbis (Rambam Sefer Zemanim, 
Hilkhot Shekalim 4:5-6). 


BACKGROUND 


Omer — jy: Technically, an omer is a measure of grain, 
one-tenth of an ephah. In general, though, the term 
is used to refer to the measure of barley offered in the 
Temple on the sixteenth of Nisan, the second day of 
Passover. The omer offering was brought whether the 
sixteenth of Nisan was a Shabbat or a weekday. The 
omer offering consisted of newly ripe barley that was 
prepared as roasted flour. The barley was harvested on 
the night following the first day of Passover. A handful 
of the flour was burned on the altar and the rest was 
eaten by the priests. In addition to the flour offering, a 
male sheep was sacrificed as a burnt-offering, together 
with a wine libation and two-tenths of an ephah of 
wheat flour as a meal-offering. Once the omer offering 
had been sacrificed, grain from the new harvest could 
be eaten. The Torah further commands that forty-nine 
days be counted from the time the omer is brought 
until the holiday of Shavuot. This period itself became 
known as the omer, as it began at the time of the offer- 
ing; the counting of the days between the second day 
of Passover and Shavuot is referred to as: The counting 
of the omer. 


Two loaves — ond mw: Two loaves of bread were 
brought as a communal offering on the festival of 
Shavuot (Leviticus 23:17). In contrast to most of the 
other meal-offerings, these loaves were leavened. Two 
lambs, the communal peace-offering, were brought 
together with these two loaves. Both the loaves and 
the lambs were first ceremonially waved. Afterward, 
the loaves were divided among the priests and eaten 
in the Temple courtyard, and the lambs were sacrificed 
as a peace-offering. 
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NOTES 


One who takes manure out to the public domain — 
pain moda xia: The Rid has an alternative version 

of the text that reads: One who takes manure out to the 

public domain for those who fertilize. He explains accord- 
ingly that this excludes one who takes manure out to the 

public domain in order to clean his house, as it is permitted 

for one to place manure in the public domain only when it 
is necessary in order to transport it to fertilize his field, but 
he may not do so to clean his premises. 


But not bricks — pay x bax: The commentaries are 
puzzled by this clause, as it was already stated that one 
may not mold bricks in the public domain. One explana- 
tion is that one clause refers to placing the bricks there 
for use, while the other refers to their preparation (Heshek 
Shlomo). According to other versions of the text, it should 
read: But not for bricks, which then means that one may 
not knead clay for the purpose of making bricks. The ruling 
of the Shulhan Arukh reflects this understanding. 


HALAKHA 


One who takes manure out to the public domain — 
pay mob bat yia: It is permitted for everyone to 
take manure and animal droppings and place them in the 
public domain at the set time for removal of manure. At 
other times one is allowed to do so only if he will remove 
it from there immediately (Rema, citing the Tur). At the 
set time for removal of manure, it is permitted to leave 
the manure in the public domain for thirty days so that it 
will be well trodden. If the manure caused damage, the 
owner must pay, in accordance with the opinion of the 
unattributed view in the mishna, and not the opinion 
of Rabbi Yehuda (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:15; Shulhan Arukh, Hoshen Mishpat 414:2, and in 
the comment of Rema). 


Clay in the public domain - wag mwa wy: One may 
not soak clay in the public domain with the intention of 
leaving it there for a long time, nor may one mold bricks 
in the public domain. It is permitted to knead clay for 
immediate placement in a building, but not for molding 
bricks (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1316; 
Shulhan Arukh, Hoshen Mishpat 417:5). 


One who builds in the public domain - mwa mijan 
D377: One who builds in the public domain may not leave 
the stones lying there. Rather, he must build them into the 
structure without delay (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 13:17; Shulhan Arukh, Hoshen Mishpat 417:6). 


And ifthe stones cause damage - p’ on: If one placed 
stones in, or took manure out, to the public domain, even 
if he acted in a permitted manner, he is liable to pay for 
any damage that resulted (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 13:17; Shulhan Arukh, Hoshen Mishpat 417:7). 
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And what is the meaning of the phrase: Do you say so? This is 
what they were saying to him: If we apply the opinion from 
your statement that one may volunteer as an unpaid bailee, to 
our statement that the Sages instituted a directive to give him 
four dinars, the result is that communal offerings do not come 
from communal funds as required. And likewise, when Ravin 
came from Eretz Yisrael to Babylonia, he said that Rabbi Yohanan 
says: The question of whether or not we are concerned about 
violent people is the difference between the opinions of the 
Rabbis and Rabbi Yosei, i.e., that is the crux of their dispute. 


MI S H N A In the case of one who takes manure out 


to the public domain,™ in order for it to 
be transported to fertilize a field, he who takes it out from his 
property takes it out, and immediately, he who takes it to fertil- 
ize the field takes it to fertilize the field. They must relocate the 
manure immediately without allowing it to sit around in the 
public domain. Similarly, one may not soak clay in the public 
domain" before it is kneaded, and one may not mold bricks 
in the public domain since this takes a long time and inhibits 
use of the public domain by others. But one may knead clay 
in the public domain, as this process does not take long, but 
not bricks." 


With regard to one who builds a structure, keeping the building 
materials in the public domain," he who brings the stones 
brings them, and immediately, he who builds the structure 
builds with them, and may not leave them there. And if the stones 
cause damage" before he had a chance to build them into the 
structure, he must pay for what he damaged. Rabban Shimon 
ben Gamliel says: One may even prepare his work thirty days 
beforehand; he may keep the building materials in the public 
domain for that duration. 


G E M A RA The Gemara suggests: Let us say that the 


mishna is not in accordance with the 
opinion of Rabbi Yehuda? As it is taught in a baraita (Tosefta 
11:8): Rabbi Yehuda says: When it is the time for the manure to 
be taken out, a person may take his manure out into the public 
domain and may pile it up for all thirty days, so that it will be 
trodden on by the feet of people and by the feet of animals, to 
prepare it for use as fertilizer, since it was on this condition that 
Joshua bequeathed Eretz Yisrael to the Jewish people. In other 
words, it is universally accepted that some will relinquish certain 
rights for the sake of others, and although it may be a nuisance for 
certain people, this practice is allowed. 


The Gemara responds: You may even say that the mishna is in 
accordance with the opinion of Rabbi Yehuda, since Rabbi 
Yehuda concedes that although he acted within his rights, if the 
manure caused damage, the one who placed it there is liable to 
pay. The Gemara asks: But didn’t we learn in a mishna (Bava 
Kamma 62b): Rabbi Yehuda concedes with regard to a Hanuk- 
kah lamp placed in the public domain that ignited a fire and 
caused damage that he is exempt, because he acts with permis- 
sion? What, is the reason he is exempt not that he acted with the 
permission of the court to use the public domain in this manner, 
which indicates that one who acts with court permission is 
exempt from liability for damage? The Gemara rejects this sug- 
gestion: No, it means that he has the permission of a mitzva. 
Since it is a mitzva to place the Hanukkah lamp outside, he is 
exempt from paying for the damage it caused. The mere right to 
place the item in the public domain does not exempt the owner 
from liability. 
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The Gemara asks: But isn’t it taught in a baraita: With regard to 
all these cases in which the Sages said that it is permitted for 
people to place obstacles in the public domain, if they caused 
damage, these people are liable to pay, and Rabbi Yehuda 
exempts them? Evidently, according to Rabbi Yehuda, if one has 
the permission of the court to put an item in the public domain, 
he is exempt from paying damages. Rather, it is clear that the 
mishna is not in accordance with the opinion of Rabbi Yehuda. 


Abaye said: Rabbi Yehuda and Rabban Shimon ben Gamliel and 
Rabbi Shimon all hold that wherever the Sages gave someone 
permission to perform an action, and in performing this action 
he causes damage, he is exempt from payment. The Gemara cites 
the sources for this assertion: It is clear that Rabbi Yehuda is 
of that opinion based on that which we just said. It is clear that 
Rabban Shimon ben Gamliel is of that opinion, as we learned in 
the mishna: Rabban Shimon ben Gamliel says: One may even 
prepare his work thirty days beforehand. 


It is clear that Rabbi Shimon is of that opinion, as we learned in 
a mishna (Bava Batra 20b): If one was setting up an oven in the 
upper story," there must be a plaster floor beneath it, which 
serves as the ceiling of the lower story, at least three handbreadths 
thick, so that the ceiling below does not burn. And in the case of 
a stove the plaster floor must be at least one handbreadth thick. 
And if he causes damage after having taken the necessary precau- 
tions, he pays compensation for that which he damaged. Rabbi 
Shimon says: The Sages said all of these measurements to teach 
only that if he causes damage he is exempt from paying, as he 
took all reasonable precautions. 


§ The Sages taught: Once the stonecutter has delivered the 
stones to the chiseler, from that point on, the chiseler is liable for 
any damage caused by them. Once the chiseler has delivered the 
stones to the donkey driver to transport them, the donkey driver 
is liable. Once the donkey driver has delivered the stones to a 
porter to carry them to the building site, the porter is liable. Once 
the porter has delivered the stones to the builder, the builder 
is liable. Once the builder has delivered them to the master 
builder [adrikhal],' who places and straightens the stones on the 
structure, the master builder is liable." And if he placed a stone 
upon the row [dimos]' of stones and the stone fell offand caused 
damage, then they are all liable to pay." 


The Gemara asks: But isn’t it taught in a baraita, that only the last 
one, the master builder, is liable, and all of them are exempt? The 
Gemara answers: This is not difficult, as the ruling here, in this 
baraita, is stated with regard to a case of hiring, and therefore only 
the last one is liable, whereas the ruling there, in that baraita, is 
stated with regard to a case of contracting, in which they all 
agreed to perform the work together, and therefore they are all 
liable to pay. 


HALAKHA 


An oven in a house that has an upper story above it - 937 
vas by myw ma: If a house and its upper story belonged to 
two different people, the owner of the house may place an oven 
in his house only if there is a distance of four cubits between 
the top of the oven and the ceiling. Similarly, the owner of the 
upper story may position his oven only above a layer of plaster a 
minimum of three handbreadths thick. In the case of a stove, one 
handbreadth is sufficient. One must also ensure that it poses no 
danger to the neighbors. In any case, even if he kept the proper 
distance, if it caused a fire that caused damage, he is liable to 


pay (Rambam Sefer Kinyan, Hilkhot Shekhenim 9:11; Shulhan Arukh, 


Hoshen Mishpat 155:1). 


Damage caused by building stones — 7993 934 +p: If the 
stonecutter delivered the stone to the chiseler and the stone 
caused damage, the chiseler is liable. Once the chiseler has 
handed the stone over to the donkey driver, the donkey driver 
is liable. When the donkey driver delivers the stone to the porter, 
the porter is liable; when the porter gives it to the builder, the 
builder is liable. Once the builder has delivered the stone to the 
master builder, who straightens the stones on the structure, 
the master builder is liable. In a case where the stone caused 
damage after it was set in its place, if they all share the work as 
contractors, they are all liable. If they were hired workers, the last 
one is liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:18; 
Shulhan Arukh, Hoshen Mishpat 384:4). 


NOTES 


If one was setting up an oven in the upper story - 77 
mwa imay: Rashi in tractate Bava Kamma (61b) explains 
that not only can the owner of the residence below object, 
but neighbors can also object to the construction of an 
oven or a stove that poses a fire hazard to the public. 


They are all liable to pay - owh pan oya: Rashi 
explains that since the stone fell off after it was placed, 
no one can be held directly responsible for the damage 
caused, and so they are all liable to pay, considering their 
partnership in the work. The Ra'avad explains this ruling 
differently: Usually the stone is heavy, and so the porter 
and the builder will typically help the master builder place 
it, and they are therefore all responsible when it falls from 
their hands. But even according to this opinion, this gen- 
eral liability applies only to contractors; in a case of hired 
workers, even if they help each other, it is only the one in 
charge of that particular job that is responsible. 


LANGUAGE 


Master builder [adrikhal] - born: The original version 
of this word is seemingly ardikhal. Many claim that this 
word comes from the Akkadian arad-ekalli, which literally 
translates as: Servant of the chamber, and was perhaps 
used as a nickname for the head builder. In rabbinic 
Hebrew it refers to the master builder, whose job was 
to straighten the stones in the building and ensure their 
correct placement. 


Row [dimos] - Din: From the Greek Sópoç, domos, 
meaning a house, or a row of stones or bricks in a 
structure. 
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HALAKHA 

Two gardens, one above the other — it 33 tyit DiW: 
f there were two adjacent gardens, one higher than the 
other, and vegetables grew out of the wall of soil between 
he gardens, any vegetable that the owner of the upper 
garden can reach by hand and take belongs to him, and 


dance with the opinion of Rabbi Shimon. An exception to 
his ruling is a case of vegetables that are growing within 
hree handbreadths of the ground: These always belong 
o the owner of the lower garden (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 4:9; Shulhan Arukh, Hoshen Mishpat167:1, 
and in the comment of Rema). 


That which sprouts from the trunk belongs to the owner 
of the tree, etc. — 151 pyg bya bw yan p: If one owned 
two trees in another's field, and another tree sprouted 
from the trunk, when it is chopped down, it belongs to 
the owner of the tree. That which grows from the roots and 
does emerge above the soil belongs to the owner of the 
field, since the halakha is in accordance with the opinion of 
Rabbi Yehuda when in opposition to Rabbi Meir (Rambam 
Sefer Kinyan, Hilkhot Mekhira 24:7; Shulhan Arukh, Hoshen 
Mishpat 216:10). 


NOTES 

Rabbi Meir said: Since the two of them can object — Wax 
minah phia ww sms wx ax: This statement shows 
that Rabbi Meir’s previous explanation was not the main 
reason for his opinion, as his ruling is primarily based on 
the issue of the source of the plant's nourishment (Josafot 
in tractate Gittin 25a). By contrast, the Meiri’s version of the 
text reads: Rabbi Yosei said, and this is a new opinion of a 
different tanna. 


he rest belongs to the owner of the lower garden, in accor- 
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BACKGROUND 


Two gardens one above the other — it 33 byit Mian: 


Farming plots situated on terraces, one above the other 
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That which sprouts from the trunk and from the roots — 
POW IA pray yo Nyi: 


h f dens th 1 d 
MISHNA In the case of two gar ena at were locate 


one above the other," i.e., a garden on a 
plateau that borders another garden below, and vegetables grew 
in-between, out of the wall of soil resulting from the difference in 
height between the two gardens, Rabbi Meir says: These vegetables 
belong to the owner of the upper garden. Rabbi Yehuda says: They 
belong to the owner of the lower one. Rabbi Meir said in explana- 
tion of his ruling: If the owner of the upper garden would want to 
dig and take his dirt and does so, no vegetables would grow here, 
as that wall made of soil would not exist. The vegetables therefore 
belong to him. In response, Rabbi Yehuda said: If the owner of the 
lower garden would want to fill his garden with dirt and does so, 
thereby raising its level, no vegetables would grow here, as that wall 
made of soil would not exist. The vegetables therefore belong to him. 


Rabbi Meir said: Since the two of them can object" to each other, 
as they each have the ability to prevent the vegetable growth, noth- 
ing can be decided based on such considerations. Instead, the court 

considers from where this vegetable lives and derives nourish- 
ment, whether from above or from below. Rabbi Shimon said: Any 
vegetables that the owner of the upper garden can stretch out his 

hand and take, those vegetables are his, and the rest belong to the 

owner of the lower garden. 


G E M A RA Rava says: With regard to the root of the 


vegetable growing out of the wall of soil, 
everyone agrees that it is the property of the owner of the upper 
garden, since the ground belongs to him. When they disagree, it is 
with regard to its leaves, which grow above the airspace of the lower 
garden. Rabbi Meir holds: Cast its leaves after its root, and con- 
sider that they too belong to the owner of the upper garden. And 
Rabbi Yehuda holds: We do not say: Cast its leaves after its root. 


The Gemara comments: And they follow their line of reasoning, 
as it is taught in a baraita with regard to a tree belonging to one 
individual that grew on land owned by another: That which sprouts 
from the trunk and from the roots,’ these belong to the owner 
of the land. This is the statement of Rabbi Meir. Rabbi Yehuda 
says: That which sprouts from the trunk belongs to the owner 
of the tree," and anything that grows from the roots belongs 
to the owner of the land. This statement demonstrates that accord- 
ing to Rabbi Yehuda, ownership of the sprouts is not determined 
exclusively based on the ownership of the roots. 


Above: New growth from roots 


Left: New growth from a trunk 
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And we also learned a case like this in a baraita (Tosefta, Orla 1:4), 
with regard to the prohibition against eating the fruit of a tree 
during the first three years after its planting [orla]: In the case 
ofa tree that sprouts from the trunk and from the roots ofan old 
tree, its owner is obligated in orla," since it is considered like a new 
tree, and the orla years must be counted anew. This is the statement 
of Rabbi Meir. Rabbi Yehuda says: If it sprouts from the trunk, 
the owner is exempt, since it is considered like a branch of the old 
tree, but if it grows from the roots, the owner is obligated. 


The Gemara comments: And both cases are necessary to be stated 

although they are both based on the same principle. As had it 
taught us only the first halakha, that of ownership, one could say 
that it is only with regard to this case that Rabbi Yehuda said his 
ruling, due to the fact that it pertains to monetary matters, but 
with regard to orla, which is a matter of a prohibition, one could 
say that he concedes to Rabbi Meir. And if it was stated only with 
regard to this case of orla, one could say that it is only with regard 
to this case that Rabbi Meir said his stringent ruling, but with 
regard to that case, one could say that he concedes to Rabbi 
Yehuda. It is therefore necessary to state both disputes. 


§ The mishna teaches: Rabbi Shimon" said: Any vegetables that 
the owner of the upper garden can stretch out his hand and take, 
those vegetables are his, and the rest belong to the owner of the 
lower garden. In the school of Rabbi Yannai they say: And this is 
only so provided that he does not force himself, ™ but simply 
stretches out his hand in the usual manner. 


HALAKHA 


The trunk and roots with regard to orla - nywa DEWI yA: 
In the case of a tree that sprouts from the trunk of an older tree, 
the owner is exempt from orla, but with regard to any tree that 
sprouts from the roots, he is liable, since the halakha follows 
Rabbi Yehuda when in opposition to Rabbi Meir (Rambam Sefer 
Zeraʻim, Hilkhot Ma'aser Sheni 10:19). 


Rabbi Shimon’s opinion — piynw a1 nw: According to Rashi's 
explanation, Rabbi Shimon agrees with Rabbi Meir that in prin- 
ciple it all belongs to the owner of the upper garden. But since 
it is inconvenient for the owner of the upper garden to descend 
to the lower one, Rabbi Shimon holds that he renounces owner- 
ship of anything that he cannot reach by hand, and the owner 
of the lower garden may take it. By contrast, the Rambam main- 
tains that Rabbi Shimon agrees with Rabbi Yehuda that the 
owner of the lower garden is entitled to all the plants; but he 
renounces ownership of the upper plants, and the owner of the 
upper garden may take them. 


NOTES 


Provided that he does not force himself - Dax» Kw am: 
Although the halakha is in accordance with the opinion of Rabbi 
Shimon that any growth within reach of the owner of the upper 
garden belongs to him, this applies only if he can take it with 
ease, but not if he has to exert himself to reach it, as stated 
by Rabbi Yannai (Rambam Sefer Kinyan, Hilkhot Shekhenim 4:9; 
Shulhan Arukh, Hoshen Mishpat 166:1). 


Provided that he does not force himself - Dax» xow 127: 
In accordance with Rashi’s explanation of the opinion of Rabbi 
Shimon, it can be explained that since the owner of the upper 
garden may not descend into the lower one to collect the plants 
without permission, if he takes something he can barely reach, 
the owner of the lower garden will suspect him of entering his 
property (Torat Hayyim). 


BACKGROUND 

Orla - any: It is prohibited to eat or derive benefit from 
fruit that grows during the first three years after a tree 
has been planted (see Leviticus 19:23). This prohibition 
applies only to the fruit but not to the other parts of the 
tree. In addition, the prohibition does not apply to trees 
planted as a fence for property or as a wind buffer, and 
not for their fruit. 
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HALAKHA 
If he can reach its leaves but he cannot reach its roots or if 
he can reach its roots but he cannot reach its leaves — 937 
iai man prey Yd man taped wan prey iaid: If the owner of 
the upper garden can reach the leaves of a plant but not its 
roots, or vice versa, he may not take it, but if he did the court 
does not remove it from him. The reason is that this dilemma 
is left unresolved by the Gemara. The Tur states that they 
should divide these plants between them ab initio (Rambam 
Sefer Kinyan, Hilkhot Shekhenim 4:9; Shulhan Arukh, Hoshen 
Mishpat 1661, and in the Sma there). 


NOTES 

They stated before King Shapur — xan WAWA mAP TN: 
King Shapur, or Shavor Malka, was the name of several Persian 
kings, among whom there were some who had great interest 
in Jewish law and tradition. Rashi and most commentaries 
maintain that this story relates to one of these kings. The 
Ye‘arot Devash explains that although it is generally forbidden 
to teach Torah to gentiles, here it was permitted to teach 
them these halakhot since they pertain to monetary law, and 
descendants of Noah are also obligated to observe monetary 
laws. Other commentaries suggest that in this context King 
Shapur is used as a nickname for one of the Sages, perhaps 
Shmuel or Rabba, both of whom are referred to by this name 
elsewhere in the Talmud. 


Let us offer praise [apiryon] to Rabbi Shimon — mna pia% 
fiynw va: The Arukh associates apiryon with periya ureviya, 
to be fruitful and multiply, similar to “Joseph is a fruitful vine 
[ben porat]" (Genesis 49:22), a blessing that there should be 
many more Sages like Rabbi Shimon. 


LANGUAGE 


Praise [apiryon] — ,?15%: From the Middle Persian term afrin, 
meaning blessing or praise. 
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Rav Anan, and some say it was Rabbi Yirmeya, raised a 
dilemma: If the owner of the upper garden can reach its leaves, 
but he cannot reach its roots, or if he can reach its roots but 
he cannot reach its leaves," what is the halakha? Is the plant 
considered to be within his reach or not? No answer was found 
for this question, and the Gemara concludes: The dilemma shall 
stand unresolved. 


Efrayim the scribe, a student of Reish Lakish, says in the name 
of Reish Lakish: The halakha is in accordance with the opinion 
of Rabbi Shimon. They stated this case before the Persian King 
Shapur," who expressed an interest in this legal issue, and he 
said to them: Let us offer praise [ apiryon]' to Rabbi Shimon." 
He too felt that this was the best resolution. 
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Although this chapter discussed somewhat limited topics, in order to clarify the 
questions concerning the relationship of two residents of a house that collapsed, it 
was necessary to examine some fundamental points that have wider ramifications. 


This chapter discussed the halakha that if one of the residents of a house that col- 
lapsed recognizes his stones, he may take them. In the case of a house and an upper 
story that was rented out, and the floor of the upper story broke, the renter can force 
the owner to make the necessary repairs, and in the meantime, the renter may live 
in the owner’s house. Ifa house owned by two people collapsed entirely, they both 
must rebuild it as it previously stood, and any change that may negatively affect the 
sturdiness of the building may be implemented only with mutual consent. If the 
resident of the lower story refuses to rebuild, the owner of the upper story may 
rebuild the lower story and reside in it until the other pays his expenses, at which 
time he rebuilds the upper story. 


In this chapter it was determined that if someone is performing an action in his own 
domain that can potentially be harmful to someone else or someone else’s property, 
the one who may be damaged is responsible to distance himself from the damage, 
and one cannot compel another to refrain from actions that can cause harm indirectly. 
If the damage is a direct result, or if it includes an act on the part of the perpetrator 
that directly causes damage to the injured party, the one who causes the damage is 
obligated to distance himself. 


The question of whether one may make use of the public domain was also discussed. 
It was concluded that anyone may place his items in the public domain temporarily 
in order to ship them elsewhere, but may not keep them there for an extended period 
of time. Likewise, one may not use the public domain to do work there. Also, the 
right to leave things temporarily in the public domain does not exempt the owner, 
or the one responsible for the shipping of the goods, from paying for damage that 
may occur from the items placed there. 


Another issue discussed in this chapter was the manner in which one pays wages to 
his laborers. It was concluded that only in specific scenarios is it permitted to pay 
the laborer with the materials that he cleared; generally speaking, payment must be 
made with money, unless specifically stipulated otherwise. 


The discussion of vegetables growing out of a wall of soil between two adjacent 
gardens that are not on the same level digressed to the broader questions of whether 
a plant is defined by its leaves or its roots, and whether the ownership of a tree is 
decided by its physical location or by its source of nourishment. The Tur writes that 
in a situation where the halakha is unclear the vegetables should be divided equally, 
as this prevents disagreement and increases peace in the world. 


Summary of 
Perek X 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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COMMON ACRONYMS 


aharal 

aharam Alashkar 
aharam Brisk 
aharam Halawa 
aharam Lublin 
aharam Mintz 


aharam of Rothenburg 


aharam Padua 
aharam Schick 
aharam Schiff 
aharatz Hayyut 

ahari Abuhav 

ahari Bassan 

ahari Beirav 

ahari ben Lev 

ahari ben Malkitzedek 
ahari Berona 


ahari Kurkus 
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Rabbi Yehuda Loew of Prague 
Rabbi Moshe Alashkar 

Rabbi Mordekhai Brisk 

Rabbi Moshe Halawa 

Rabbi Meir of Lublin 

Rabbi Moshe Mintz 


Rabbi Meir of Rothenburg 


Rabbi Meir of Padua 
Rabbi Moshe Schick 


Rabbi Meir Schiff 


Rabbi Tzvi Hirsch Chajes 


Rabbi Yitzhak Abuhav 

Rabbi Yehiel Bassan 

Rabbi Ya'akov Beirav 

Rabbi Yosef ben Lev 

Rabbi Yitzhak ben Malkitzedek 
Rabbi Yisrael Berona 


Rabbi Yosef Kurkus 


ahari Mintz Rabbi Yehuda Mintz 

ahari Weil Rabbi Ya'akov Weil 

aharih Rabbi Yehezkia ben Ya'akov of Magdeburg 

aharik Rabbi Yosef Colon 

aharikash Rabbi Ya'akov Castro 

aharil Rabbi Ya'akov HaLevi Molin 

aharit Rabbi Yosef di Trani 

aharit Algazi Rabbi Yom Tov Algazi 

aharsha Rabbi Shmuel Eliezer Eidels 

aharshal Rabbi Shlomo Luria 

albim Rabbi Meir Leibush ben Yehiel Michel Wisser 

etziv Rabbi Naftali Tzvi Yehuda Berlin 
Nimmukei HaGrib Comments of Rabbi Yehuda Bakhrakh on the Maharsha 
Piskei HaRid Halakhic Rulings of Rabbi Yeshaya di Trani the Elder 
Piskei Riaz Halakhic Rulings of Rabbi Yeshaya di Trani the Younger 
Ra’ah Rabbi Aharon HaLevi 
Ra'anah Rabbi Eliyahu ben Hayyim 
Ra'avad Rabbi Avraham ben David 
Ra'avan Rabbi Eliezer ben Natan 
Ra'avya Rabbi Eliezer ben Yoel HaLevi 
Rabbi Avraham ben HaRambam Rabbi Avraham, son of the Rambam 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 

Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 

Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 

Rabbi Yitzhak Alfasi 

Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 
The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 
Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 
Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 


COMMON ACRONYMS 
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Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Turei Zahav by Rabbi David HaLevi 


osori HaLavan iene iF Hoppe Yitzhak Sn Ya‘ eo of OnEABUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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20...Hini and Shili — wy ym 
One who sells his maidservant — aby innay aian 
231...and she is found to have given birth 
One who plows - axdoa ayn 
172. ..with animals of diverse kinds 
343...If one gives wool to a dyer — yas) Way mian 
170...Artifice — ma wit 


1 


169... The declaration of tithes - wWy7 971 


i 


332... Scissors for wool — sbat Ka 
71...Zolshefat — vowbit 


n 
228...One-fifth payment — xwiain 
315...Presumption — apn 
7...Novel element — wan 
20... Thorns — nt 
155...Halla — abn 
87...Flutes — Db 
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